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IN  THE   COMMON   PLEAS. 


EASTER  TERM,  7  VICTORLfi. 


Th»  Judges  prment  in  Qmrt  duri$tg  (hit  Term  were—' 
TINDAL,C.J.,  COLTMAN,  J.,  ERSKINE,  J.,  and  CRESS  WELL,  J. 


KEGULA  OENERALIS.  1844. 

It  is  ordered,  that,  for  the  future,  it  shall  not  be  ne-  SatiiliBctioii  of 
ce«ary  to  have  a  warrant  of  attorney  to  acknowledge  ^"•»«— *• 
satisfaction  of  a  judgment,  or  a  Judge's  fiat  thereon,  but 
that  it  shall  be  requisite  only  to  produce  a  satisfaction- 
piece  similar  to  that  in  use  in  the  Court  of  Queen's  Bench ; 
except  that,  in  all  cases,  such  satisfaction-piece  shall  be 
signed  by  the  plaintiff  or  plaintiffs  or  their  personal  repre- 
sentatiyes,  and  such  signature  or  signatures  shall  be  wit- 
nessed by  a  practising  attorney  of  one  of  the  Courts  at 
Westminster,  expressly  named  by  him  or  them,  and  at- 
tending at  his  or  their  request,  to  inform  him  or  them  of 
the  nature  and  effect  of  such  satisfaction-piece  before  the 
same  is  signed,  and  which  attorney  shall  declare  himself 
in  the  attestation  thereto  to  be  the  attorney  for  the  person 
or  persons  so  signing  the  same,  and  state  he  is  witness  as 
such  attorney;  but  any  Judge  at  Chambers  shall  have 
power  to  make  an  order  dispensing  with  such  signature  of 
the  plaintiff  or  plaintiffs  or  their  personal  representatives, 
under  special  circumstances,  as  he  may  think  right ;  and 

VOL.  VIII.  B    . 


|N  THE  COMMON  PLEAS^ 

that,  in  cases  where  the  satisfaction-piece  is  signed  by  the 
personal  representative  of  a  deceased  plaintiff,  he  shall 
prove  his  representative  character  in  such  way  as  the  Mas- 
ter may  direct. 

J.  Patteson.  T.  Erskine. 

J.  GURNEY.  R.  M.  ROLFE. 

J.  Williams.  W.  Wightman. 

J.  T.  Coleridge.     C.  Cresswell. 

T.  COLTMAN. 


Denman. 

N.  C.  TiNDAL. 

Fred.  Pollock. 

J.  Parke. 

E.  H.  Alderson. 


Deatliaf  Lord 
AbiBger. 


MEMORANDA. 

vJN  the  7th  day  of  April,  1844,  James,  Lord  Abinger, 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  died. 


Sir  P.  Pollock       On  the  first  day  of  the  present  term.  Sir  Frederick  Pol- 
QiidT  Baron,     lock,  her  Majesty^s  Attorney-General,  was  called  to  the 

degree  of  the  Coif,  and  on  the  following  day  took  his  scat 
as  Lord  Chief  Baron  of  the  Court  of  Exchequer,  in  the 
room  of  the  late  Lord  Abinger. 


Sir  W.  Fonctt       Sir  William  Webb  FoUett,  her  Majesty's  Solicitor-Ge- 
General.  neral,  was  on  the  15  th  of  April  promoted  to  the  rank  of 

P.  Thes^er,      Attomey-Gteneral :  and  Frederick  Thesiger,  Esq.,  of  the 
GrawaL  Inner  Temple,  one  of  her  Majesty's  Counsel,  was  appointed 

to  the  ofSce  of  Solicitor-General  on  the  17th,  and  shortly 
afterwards  received  the  honor  of  knighthood. 


IN  THE  COMMON  PLEAS^ 

1844.        of  the  declaration  mentioned^  and  did  for  a  considerable 

Phillipps     ^^^>  ^  ^^i  ^^^  *^®  space  of  twelve  months,  delay,  deviate, 
*•  and  depart  from  the  prosecution  of  the  said  voyage  in  the 

said  policy  of  insurance  and  in  the  said  first  count  of  the 
declaration  mentioned ;  whereby  the  said  policy  of  insur- 
ance in  the  said  first  count  of  the  declaration  mentioned, 
and  the  risk  thereby  insured  against ;  and  the  responsibility 
of  the  said  co-partnership  or  company  in  the  said  policy  of 
insurance  and  in  the  said  first  count  of  the  declaration 
mentioned  as  such  insurers,  became  and  were  wholly 
avoided,  put  an  end  to,  and  determined — verification.  To 
this  plea  the  plaintiffs  replied  de  injuria. 

There  was  a  second  plea,  alleging  unseaworthiness;  a 
third,  alleging  a  wrongful  concealment ;  and  a  fourth,  tra- 
versing the  loss  modo  et  form&;  and  also  a  plea  of  non 
assumpsit  to  the  count  for  money  paid  and  the  account 
stated.    Issue  thereon. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  Ad- 
journed Sittings  in  London  after  the  last  term.  The  fol- 
lowing facts  appeared  from  the  evidence  of  the  Captain 
(who  was  also  part-owner)  and  the  mate: — The  Brox- 
boumebury  sailed  from  London  on  the  30th  of  January, 
1842,  and  arrived  at  Bombay  on  the  3rd  of  June.  Her 
outward  cargo  being  unshipped,  some  repairs  and  a  new 
mainmast  were  found  necessary.  These  repairs  were  com- 
pleted by  the  2nd  of  September,  when  the  ship  was  ready 
to  take  in  a  homeward  cargo;  the  master  having  deter- 
mined not  to  proceed  to  China.  She  was  advertized  as 
what  is  called  a  "  seeking  ship  *^  on  the  2nd  of  November : 
but  she  did  not  in  fact  commence  loading  her  homeward 
cargo  until  the  10th  of  January,  1843^  the  number  of  ships 
waiting  for  cargo  at  Bombay,  so  materially  increased  by  the 
state  of  affairs  in  China  (many  of  them  transports  that  had 
•brought  out  troops),  combined  with  other  circumstances, 
having  rendered  freights  so  extremely  low  that  none  could 
be  obtained  at  a  rate  that  would  remunerate  the  owners. 
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1844.        he  owed  them;  and,  if  not,  whether  that  was  not  one  of 
Phillipps     *^®  contingencies  covered  by  the  policy.]     The  owners 
^'  might  protect  their  interests  in  this  respect  by  a  time 

policy.  [Tindalf  C.  J. — ^The  poKcy  provides  that  the  ship 
may  touch,  stay,  and  trade  at  all  ports  and  places,  &c. 
How  long  is  the  master  to  stay?  The  limit  must  clearly 
be  with  reference  to  the  advantage  of  the  owners.  A  stay 
that  would  be  reasonable  regard  being  had  to  the  owners' 
interests,  may  surely  be  reasonable  in  the  contemplation 
of  the  underwriters.]  The  poKcy  can  only  be  construed  as 
applicable  to  the  ordinary  state  of  trade.  [Cresswell,  J. — 
What  is  the  ordinary  state  of  trade  at  Bombay?]  The  de- 
lay here  was  conceded  to  be  extraordinary  and  out  of  the 
usual  course,  and  unreasonable,  unless  justified  by  reason 
of  the  circumstances  deposed  to  by  the  captain  and  the 
mate.  [Cresswell,  J. — ^The  question  is  one  of  considerable 
importance  to  shipowners  and  underwriters;  and  more 
especially  as  regards  ships  engaged  in  the  African  trade, 
where  the  exorbitant  demands  of  the  native  princes  fre- 
quently occasion  many  months'  delay.]  That  would  pro- 
bably be  well  understood  in  that  particular  trade. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  Court: 
In  this  case  we  are  of  opinion  that  a  rule  for  entering  a 
nonsuit,  or  a  verdict  for  the  defendant  on  the  first  issue> 
ought  not  to  be  granted.  The  action  was  on  a  policy 
of  assurance  on  the  ship  Broxboumebury,  at  and  from 
London  to  Bombay,  and  thence  to  China,  and  back  to 
the  united  kingdom,  with  liberty  to  touch,  stay,  and  trade 
at  all  ports  and  places  on  this  side,  at,  or  beyond  the  Cape 
of  Gt)od  Hope.  The  defendant  pleaded,  first  (which  is  the 
only  plea  on  which  any  question  is  raised)  that  the  ship, 
having  arrived  at  Bombay,  remained  there  an  unreason- 
able time;  and  that  the  assured  did  not  duly  prosecute  the 
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1844.  detained  for  some  time  in  order  to  obtain  a  cargo  at  a  rea- 
sonable rate  of  freight:  but  it  was  said  that  snch  detention 
could  not  without  discharging  the  underwriters  be  extended 
beyond  the  time  utually  required  for  such  purpose.  It 
appears  to  us>  however,  that  no  such  rule  can  be  laid  down; 
that  detention  for  a  reasonable  time  for  the  purposes  of  the 
adventure  insured  must  be  allowed;  and  that  whether  the 
time  is  reasonable  or  not  must  be  determined,  not  by  any 
podtire  and  arbitrary  rule,  but  by  the  state  of  things  ex- 
isting at  the  time  at  the  port  where  the  ship  happens  to  be. 
It  may  be  collected  from  nxmierous  cases  that  delay  before 
or  after  the  commencement  of  a  voyage  insured  is  not 
equivalent  to  a  deviation  unless  it  be  unreasonable — 
Hartley  v.  Bugging  Park  Ins.  652;  Ougier  v.  Jenmnps, 
1  Camp.  505,  n.;  Mount  v.  Larkins,  8  fiing.  109,  1  M.  & 
Scott,  165.  And  we  think  that  no  certain  and  fixed  time 
can  be  said  to  be  reasonable  or  unreasonable  for  seeking  a 
cargo  in  a  foreign  port,  but  that  the  time  allowed  must 
vary  with  the  varying  circumstances  which  may  render  it 
more  or  less  difficult  to  obtain  such  cargo.  Judging  of  the 
facts  of  this  case  according  to  that  principle,  it  does  not 
appear  to  us  that  the  delay  at  Bombay  was  unreasonable. 
We  therefore  think  that  the  verdict  found  for  the  plaintiffs 
ought  not  to  be  disturbed. 

Rule  refused. 
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1844.        hitherto  refased  to  have  transactions,  acquaintance,  or  dis- 

Bloodworth  ^^^"^®  ^^^  ^^^  plaintiff  as  they  were  before  used  and 
*'  accustomed  to  have,  and  otherwise  would  have  had :  and 

also  by  reason  of  the  speaking  and  publishing  of  the  words 
aforesaid  the  plaintiff  had  been  specially  endamaged  in 
this,  to  wit,  that  one  Greorge  Palmer,  who  until  and  at  the 
time  of  the  speaking  and  publishing  of  the  said  false,  scan- 
dalous, malicious,  and  defamatory  words  by  the  defendant 
as  aforesaid,  had  been  and  was  surety  for  the  plaintiff,  and 
as  such  surety  had  become  and  was  responsible  for  the  rent 
of  a  certain  farm  then  held  by  the  plaintiff  at  and  under 
the  yearly  rent,  to  wit,  of  250/.,  did,  after  the  speaking 
and  publishing  of  the  said  words,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  25th  of  January, 
1844,  on  account  and  in  consequence  thereof  decline  and 
refuse  to  be  any  longer  surety  for  the  plaintiff  as  aforesaid, 
and  did  wholly  withdraw  from  his  said  suretyship,  and  did 
then  wholly  cease  to  be  such  surety  as  aforesaid :  and  also 
by  reason  of  the  premises  the  plaintiff  had  been  greatly 
distressed  in  his  mind :  and  by  means  of  the  premises  the 
wife  of  the  plaintiff  died  before  the  commencement  of  the 
suit,  whereby  the  plaintiff  had  lost  and  been  deprived  of 
her  comfort,  assistance,  and  services:  and,  by  reason  of  the 
premises,  the  plaintiff,  before  the  commencement  of  the 
suit,  fell  sick  and  underwent  great  pain  of  body,  &c. 

Plea — ^not  guilty. 

The  cause  was  tried  before  Gumey,  B.,  at  the  last  As- 
sizes at  Leicester.  It  appeared  that  the  plaintiff  was  a 
farmer  and  miller  residing  in  the  neighbourhood  of  Lough- 
borough, and  the  defendant  a  major  general  on  half-pay, 
whose  only  daughter  the  plaintiff  had  married  without  the 
consent  of  her  parents.  The  words  charged  in  the  decla- 
ration to  have  been  spoken  by  the  defendant  were  sub- 
stantially proved ;  but  the  proof  of  special  damage  altoge- 
ther failed,  whereupon  it  was  submitted,  on  the  part  of  the 
defendant,  that  the  action  was  not  maintainable.     The 
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1844. 


Friday,  CuRLiNO  and  Others  v,  Robertson. 

jipril  19M.     m 
In  order  to         -L  HIS  was  an  action  of  debt.    The  declaration  stated  that 

^^r^  the  defendant  was  indebted  to  the  plaintiffs  in  2000/.  for 
his  name  ap-      work  then  done  and  materials  for  the  same  provided  by 

pearing  on  a  ^  m:  ^ 

ship's  register  the  plaintiffs  for  the  defendant  at  her  request;  and  for 

owner,  for  re-  money  then  paid  by  the  plaintiffs  for  the  use  of  the  de- 

Sc8hip"tt  fendant  at  her  request ;  and  for  the  use  and  occupation  of 

mnst  distinctly  a  certain  dock  and  premises,  with  the  appurtenances  of 

appear  that  they     ,  .     .  .  ^^ 

were  done  upon  the  plaintiff^  held^  used^  and  enjoyed  by  the  defendant  at 
that  the  o'rder  ^^^  request^  and  with  the  sufferance  and  permission  of  the 
for  them  was  plaintiffs,  whilst  a  certain  ship  or  vessel  of  the  defendant 
authority  ex-      was  undergoing  repair  therein :  And  in  2000/.  for  money 

press  or  im« 

plied.  found  to  be  due  from  the  defendant  to  the  plaintiffs  on 

ant,  imrt^owner  *^  account  Stated,  &c.     Plea — nunquam  indebitatus. 

of  a  ship,  by  an      rpj^^  ^^^  ^^  ^^^^  before  Tindal,  C.  J.,  at  the  Ad- 

agreement 

madetfi/tiii«,    joumcd  Sittings  at  Guildhall  after  the  last  term.     The 

1840,  contract-    »    ^    ^\_    .  j-  -j  ji-j»» 

ed  for  the  sale  iRcts  that  appeared  in  evidence  and  by  admissions  were  as 
tibc^fSn^^  follow:— The  plaintiffs  are  ship-builders  at  Limehouse: 
Virtue,  and  re-   the  defendant  a  lady  resident  at  Tweedmouth.    The  action 

cei?ed  the  price  - 

by  bill  at  six  was  brought  to  rccover  a  sum  of  1398/.  14^9.  for  repairs 
^e°i3th  o'f        done  to  the  ship  Fergusson  between  the  Wth  of  July  and  the 

July,  drawn  by    ^th  of  Auoust,  Y940. 
Virtue  on  one  ^^      -v      ^ 

Bishop,  who  On  the  21st  of  November,  1837,  the  registered  owners  of 

owner,  and  who  the  Fergusson  were,  George  Bishop  and  William  Robert- 

^*^a  a  •      f 

husba^.  \j  ®®°>  ®*^^^  ^^^  thirty-two  sixty-fourths.  By  indorsements 
arrangement       q^  ^jjg  renter  it  appeared  that,  on  the  30th  of  March, 

between  Virtue  q  rr  ^ 

and  Bishop,  1839,  William  B^bertson,  by  bill  of  sale  dated  the  19th  of 

which  was  dated  March,  1839,  transferred  ten  sixty-fourth  shares  to  the  de- 

^^^/*^  fendant;  that,  on  the  9th  of  September,  1840,  William 

made  to' BU-  Bobertson,  by  bill  of  sale  dated  the  13th  of  July,  1840, 

hop,  by  whom 

the  acceptance    transferred  twenty-two  sixty-fourth  shares  to  John  Virtue ; 

was  afterwards 

paid.    The 

jury  having  found  that  the  bill  of  sale  was  bon&  fide  executed  in  pursuance  of  the  prior  contract : 

— Held,  that  the  defendant  was  not  responsible  for  repairs  done  to  the  ship  upon  the  order  of 

Bishop  between  the  llth  of  June  and  the  bth  of  August, 
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1844.       for  the  ten  sixty-fourths  of  the  defendanty  which  I  sent  to 
^  ^  ^^      Berwick-upon-Tweed  to  the  defendant  to  be  by  her  exe- 
v>  cuted.     She  returned  it  either  to  me  or  to  Bishop ;  and 

Bishop  and  I  lodged  the  said  bill  of  sale  with  one  Jo- 
seph Hare,  of  the  late  house  of  Scott,  Fairlie,  &  Co.,  of 
London/' 

To  the  fifth—"  I  did  about  the  latter  end  of  May  or  he- 
ginning  of  JvnCy  1840,  make  the  contract  with  the  said  John 
Virtue  for  the  sale  of  my  own  interest  and  the  interest  of 
the  defendant  in  the  said  ship/' 

To  the  sixth — "  The  only  contract  signed  by  the  pur- 
chaser of  my  own  and  the  defendant's  interest  in  the 
Tcssel  was  a  note  or  letter  addressed  to  me  about  the 
month  af  June^  1840,  by  Virtue,  and  in  which  he  agreed 
to  give  me  3200/.  for  the  same,  being  the  price  which  I 
demanded." 

To  the  seventh — "  The  said  contract  or  letter  must  have 
been  destroyed,  with  my  other  papers  relating  to  the  Fer- 
gusson  and  other  matters,  nearly  two  years  ago,  which  I 
supposed  at  that  time  were  of  no  further  consequence,  and 
many  months  before  I  knew  of  this  action." 

To  the  eighth — "  I  was  authorized  by  the  defendant 
merely  by  letter  to  make  the  said  contract  and  sale  as  her 
agent;  but  I  do  not  remember  whether  she  ever  after- 
wards in  any  manner  sanctioned  what  I  had  done,  except- 
ing that  she  received  from  me  the  amount  of  her  share  of 
the  vessel." 

To  the  ninth — ^^  The  purchase-money  of  my  own  and 
the  defendant's  interest  were  paid  partly  in  cash  and  partly 
by  bill.  The  amount  in  cash  was  2200A,  and  was  paid  by 
several  payments,  all  made  within  two  or  three  days  of 
each  other,  in  the  month  of  June^  1840,  and  whilst  the  vessel 
was  discharging  her  cargo  in  St.  Catherine's  Dock,  and  pre- 
vious to  her  going  into  the  dock  of  the  plaintiffs.  The  bill 
was  for  1000/.,  and  was  given  in  the  said  month  of  June,  and 
after  the  said  cash  payments^  and  before  any  repairs  were 
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1844.        terest  in  the  ship  pursuant  to  the  contract  entered  into  by 
CuELiNo      nie  on  my  own  and  her  behalf/^ 

-D    ^'  To  the  seventeenth — "  I  do  not  know  to  whom  the  bill 

of  sale  of  the  defendant's  interest  was  made.'' 

To  the  eighteenth — '*  I  cannot  positively  say  that  the 
bill  of  sale  of  the  defendant's  interest  was  ever  signed;  but 
I  conclude  it  was,  otherwise  the  purchase-money  would  not 
have  been  paid." 

To  the  last — "  The  reason  why  the  bill  of  sale,  after  it 
was  returned  from  Berwick,  passed  into  Hare's  hands  in- 
stead of  into  Virtue's,  was,  that  the  whole  of  the  purchase- 
money  was  not  paid  in  cash,  as  it  ought  to  have  been  by 
our  agreement;  and,  by  consent  of  Virtue,  the  bill  of  sale 
was  to  be  in  Hare's  hands  until  he  could  settle  with  me 
for  the  balance  of  the  purchase-money,  and  which  was 
shortly  after  settled  by  the  bill  for  1000/.  as  already  stated; 
after  which,  so  for  as  I  know.  Virtue  received  from  Hare 
the  said  bill  of  sale." 
Captain  Vir-  The  account  given  by  Captain  Virtue,  whose  examination 

tne'a  eridenoe. 

was  taken  before  one  of  the  Masters,  under  the  statute,  did 
not  materially  differ  from  that  given  by  Robertson,  except 
that  he  stated,  that,  at  the  time  he  purchased  his  interest 
in  the  ship  (which  he  described  as  being  twenty-two  sixty- 
fourths)  from  William  Robertson,  there  was  'a  verbal  un- 
derstanding between  Bishop  and  himself  that  his  (Captain 
Virtue's)  brother  should  have  the  option  when  he  came  of 
age  to  take  the  remaining  ten  shares  from  Robertson;  and 
that  Bishop  negotiated  the  purchase  on  his  behalf. 

It  was  left  to  the  jury  to  say  whether  or  not  the  defend- 
ant had  parted  with  her  beneficial  interest  in  the  vessel 
before  the  order  was  given  for  the  repairs,  and  whether 
the  contract  with  Virtue  in  the  month  of  June,  1840,  was 
a  bon&  fide  one :  and  they  were  told  that  she  had  at  all 
events  adopted  it  by  receiving  the  money  under  it. 

The  jury  returned  a  verdict  for  the  defendant;  leave 
being  reserved  to  the  plaintiffs  to  move  that  this  verdict 
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1844.        owners  only.     [Cresswett,  J. — Can  it  be  contended  that 
^IJ^^J]^      Bishop^  as  the  agent  of  the  defendant^  had  an  implied  au- 
*•  thoritj  to  bind  her  by  contracts  relating  to  the  ship  after 

she  had  receiyed  a  bill  of  exchange  for  the  price  of  her 
shares^  Bishop  himself  being  cognizant  of  the  whole  trans- 
action?] There  was  no  contract  of  sale  that  was  binding 
npon  the  defendant :  and  the  bill  of  sale  was  afterwards 
executed  by  her^  not  to  Captain  Virtue  or  his  brother,  but 
to  Bishop.  ICresswell,  J. — Having  received  the  price,  was 
she  not  bound  to  convey  to  Captain  Virtue's  nominee? 
Coltman,  J.,  referred  to  Young  y.  Brander,  8  East,  10 : 
there,  the  legal  title  to  a  ship  remained  for  a  month  after 
the  sale  in  the  vendors  upon  the  face  of  the  register,  by 
reason  of  the  vendee  having  omitted  for  so  long  to  deliver 
a  copy  of  the  indorsement  of  the  transfer  on  the  original 
certificate  of  registry  to  the  proper  officer  authorized  to 
make  registry  &c.  pursuant  to  the  statute  34  Greo.  3,  c.  68, 
s.  15;  and  yet  the  vendors  were  held  not  to  be  liable  during 
that  interval  for  repairs  ordered  by  the  captain  under  the 
direction  of  the  vendee,  who  for  this  purpose  must  be  con- 
sidered as  a  stranger  to  the  legal  owners,  and  consequently 
had  no  authority  express  or  implied  to  bind  them.]  In 
Young  v.  Brander,  tht  credit  was  expressly  given  to  the 
vendee. 

TiNDAX,  C.  J. — ^This  case  appears  to  me  to  fall  within 
that  dass  where,  the  legal  owner  having  ceased  to  be  bene- 
ficially interested  in  the  ship  before  the  repairs  are  done, 
the  question  arises  whether  the  person  by  whom  the  order 
was  given  had  authority  to  bind  him.  I  am  unable  to 
discover  any  evidence  to  shew  that  Bishop  had  any  author- 
ity to  bind  the  defendant.  The  contract  for  the  sale  of 
the  defendant's  interest  commenced  in  June,  1840.  That 
contract  was  for  the  sale  to  Captain  Virtue  of  thirty-two 
sixty-fourths — ^being  twenty-two  belonging  to  the  brother 
of  the  defendant,  and  ten  that  were  the  property  of  the 
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1844.  before,  and  the  mortgagee  nerer  took  poneaaoa  of  or  in- 
terfered  with  the  shi^ :  and  it  vas  held  that  the  mortgagee 
was  not  liaUe  fior  goods  supplied  to  the  ship  hy  order  of 
the  mortgagor.  And  Baykj^  J.,  said  that ''the  mere  legal 
ownership  does  not  make  any  penon  liaUe  Car  the  ship's 
ddits.''  In  tlie  pesent  case,  BislK^,  as  managing  owner, 
wonld  primi  fiide  have  a  right  to  pledge  the  credit  of  all 
who  were  benefidaDr  intoested  jointhr  with  him.  Bnt, 
when  the  defendant  parted  with  her  beneficial  interest,  he 
ceased  to  have  any  impKfd  anthority  to  bind  her.  Hie 
circomstanoe  of  the  defendant's  name  remaining  on  the 
register  nntil  afker  these  repairs  were  done  makes  no  dif- 
ference in  this  respect,  inasmnch  as  Bishop  was  aware  that 
she  had  ceased  to  be  beneficially  intwested  in  the  ship. 

EaaKiirs,  J. — I  am  also  of  opinion  that  there  shoold  be 
no  role  in  this  case.  In  order  to  make  oat  a  tide  to  re- 
ooFcr  in  this  action,  the  plaintiffs  were  boond  to  shew  that 
the  repairs  in  question  were  done  npon  the  credit  of  the 
defendant,  and  that  the  order  for  them  was  giTcn  with  her 
anthoritr,  express  cv  implied.  It  appears  that  Bishop  was 
the  managing  owner  of  the  Feargnsscm.  If  there  had  been 
no  other  eridenoe  in  the  canse,  it  might  have  been  assumed 
that  he  had  anthority  to  bind  his  co-owners  by  contracts 
that  were  necessary  for  the  whole  concern.  Bat  it  far- 
ther appeared,  that,  befine  the  repairs  in  question  were 
ccmmienced,  the  defendant,  with  the  knowledge  of  Bishc^, 
had  entered  into  a  ccmtracty  through  the  agency  of  her 
brother,  under  which  she  ceased  to  haTe  any  beneficial 
interest  in  the  shi^.  How  can  it  under  these  circumstances 
be  said  that  Bishop  had  any  implied  authcnity  to  bind  the 
defendant  by  his  contract?  One  may  couceiTe  a  state  of 
things  that  would  estop  a  party  fitom  setting  up  a  private 
arrangement  of  this  sort;  as,  where  he  had  actively  inter- 
fered in  the  matter,  and  was  known  to  the  plaintiffs  as  a 
part-owner.     But  here  it  did  not  appear  that  the  plaintiffs 
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1844.  and  disgrace  with  and  amongst  all  his  neighboors  and 
other  good  and  worthy  subjects  of  this  realm^  insomuch 
that  divers  of  those  neighbours  and  subjects  to  whom  the 
innocence  and  integrity  of  the  plaintiff  in  the  premises 
were  unknown^  had  on  account  of  the  committing  of  the 
said  grievances  by  the  said  defendant  as  aforesaid  firom 
thence  hitherto  suspected  and  believed,  and  still  did  suspect 
and  believe  the  plaintiff  to  have  been  and  to  be  a  person 
guilty  of  fraud,  and  had  by  reason  of  the  committing  of 
the  said  grievances  by  the  said  defendant  as  aforesaid  firom 
thence  hitherto  wholly  refused  and  still  did  refuse  to  have 
any  transaction,  acquaintance,  or  discourse  with  the  plain- 
tiff, as  they  were  before  used  and  accustomed  to  have,  and 
Spedaldamage.  Otherwise  would  have  had ;  and  also,  by  reason  thereof,  a 

certain  police  constable,  to  wit,  one  William  Flaxman, 
having  notice  of  the  publication  of  the  said  libel,  and  be- 
lieving the  same  to  be  true,  after  the  time  of  the  commit- 
ting of  the  said  grievances,  to  wit,  on  the  18th  of  April,  in 
the  year  aforesaid,  and  in  order  to  obtain  the  reward 
offered  by  the  said  libel,  apprehended  the  plaintiff  and  im- 
prisoned him  for  a  long  time,  to  wit,  three  hours  then  next 
following,  in  order  that  the  plaintiff  might  be  dealt  with 
according  to  law  upon  the  charge  against  the  plaintiff  con- 
tained in  the  said  libel,  and  thereby  the  plaintiff  was  ex- 
posed to  public  scandal,  shame,  and  disgrace;  and  the 
plaintiff  had  been  and  was  by  means  of  the  premises  other- 
wise greatly  injured  and  damnified,  &c. 

The  defendant  pleaded  not  guilty  only. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  Sittings 
at  Westminster  after  the  last  term.  It  was  proved  that 
the  libel  was  transmitted  to  Mr.  Bumaby,  the  editor  of  the 
Police  Grazette,  inclosed  in  a  letter  signed  by  the  defend- 
ant, requesting  him  to  insert  it  in  the  next  Grazette.  The 
letter  bore  date  at  Preston,  the  28th  of  March,  1843,  and 
was  received  by  Mr.  Bumaby  on  the  29th.  The  action  was 
commenced  an  the  19M  qf  AprU,  184S. 
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1844.  Shee,  Serjeant,  now  moved  for  a  new  trial,  on  the  ground 

of  misdirection. — He  submitted,  that,  notwithstanding  the 
consent  of  the  defendant's  counsel  to  evidence  being  given 
of  special  damage  accruing  at  a  date  subsequent  to  the 
commencement  of  the  action,  the  jury  ought  to  have  been 
expressly  and  pointedly  cautioned  that  they  were  not  to 
take  that  into  their  consideration  in  estimating  the  amount 
of  damages,  for  that  there  was  nothing  to  prevent  the 
plaintiff  firom  bringing  a  second  action  for  the  false  im- 
prisonment— note  to  Hambleton  v.  Veere,  2  Wms.  Saund. 
171  i. 

TiNDAL,  C.  J. — ^I  am  very  much  inclined  to  think,  that, 
when  counsel  allow  evidence  to  be  given  that  is  strictly 
and  properly  inadmissible,  they  must  take  it  with  all  its 
consequences — at  all  events,  unless  they  specially  warn  the 
Judge  to  deprive  it  of  its  effect  in  his  summing  up.  See 
the  advantage  a  defendant  would  gain,  if  this  were  not  so, 
and  that  without  incurring  any  possible  risk.  In  the  pre- 
sent instance,  the  defendant's  counsel  wanted  to  prove  by 
the  cross-examination  of  the  policeman  that  the  plaintiff 
was  instrumental  to  his  own  arrest.  In  this  he  was  un- 
successful. Again,  by  allowing  this  evidence  to  be  given, 
the  defendant  possibly  avoided  a  second  action.  It  was, 
therefore,  by  no  means  an  impolitic  thing  to  allow  damages 
to  be  assessed  for  the  whole  in  one  action.  Under  the  cir- 
cumstances, I  do  not  see  how  I  could,  in  summing  up  the 
case  to  the  jury,  exclude  from  their  consideration  any  part 
of  the  evidence  that  had  been  received.  I  am  of  opinion 
that  there  ought  not  to  be  a  new  trial. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  defend- 
ant's counsel  took  a  course  that  was  quite  open  to  him.  I 
see  nothing  in  the  summing  up,  as  it  is  represented  to  us, 
to  shew  that  the  Lord  Chief  Justice  left  it  to  the  jury  to 
ascertain  the  amount  of  damages  suffered  by  the  plaintiff 
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1844.        ing  the  fi&ct  of  hia  having  been  afterwards  arrested  as 
shewing  that  such  apprehension  was  just. 

Cbesswell,  J.— I  am  also  of  opinion  that  there  was  no 
misdirection  in  this  case.  If  counsel  think  fit  to  allow 
evidence  to  be  given  that  is  in  strictness  not  admissiblci 
they  cannot  afterwards  withdraw  it.  Stilly  however^  the 
Judge  in  submitting  it  to  the  jury  may  moderate  the  effect 
of  such  evidence^  as  he  may  that  of  any  other.  The  Lord 
Chief  Justice  in  this  case  does  not  appear  to  have  told  the 
jury  that  the  special  damage  alleged  was  proved — the  spe- 
cial damage  laid  being  the  arrest  of  the  plaintiff  before  the 
commencement  of  the  action.  He  did  not  tell  the  jury 
they  were  at  liberty  to  give  damages  for  the  arrest  which 
took  place  after  action  brought;  but  that  they  might 
view  it  as  a  confirmation  of  the  justice  of  the  plaintiff's 
apprehension  of  an  arrest  as  the  probable  consequence  of 
the  publication  of  the  libel.    In  this  I  think  his  lordship 

was  quite  right. 

Rule  refused. 


Fridf^,  Newton  and  Wife  r.  Bowe  and  Norman. 

April  \9th.     m 
In  an  action  by   X  HIS  was  an  action  brought  by  Augustus  Newton  and 

w?fcfOTan*ai.  L«titia  Frauccs  Henry  Newton,  his  wife,  against  the  de- 
iqjed  libfji  on     fendauts,  the  proprietors  and  publishers  of  a  newspaper 

tbc  lattcrf  toe 

defendants,       called  The  Cheltenham  Examiner,  for  an  alleged  libel  upon 

a  7^^,  sign-  Mrs.  Ncwtou,  published  in  that  paper  on  the  28th  of  De- 
ed judgment, 
taxed  their 

oofts,  and  issned  execution.  On  the  27th  of  July,  1843,  the  husband  (being  then  in  custody  in 
another  action)  whs  duLiged  in  execution  upoa  a  writ  rngmmat  him  «/ofie,  tested  the  15th  of  June ; 
and  on  the  4th  af  NoTember  he  was  dischaifed  under  the  insoWeot  debtors  act.  On  the  15th 
of  February,  1844,  the  wife  was  arrested  on  a  ca.  sa.  tested  the  7th  of  July,  1843,  commanding 
the  sheriff  to  take  Mh  the  plmniifa:  she  was  afterwards  discharged  by  a  Judge's  order  : — On 
motion  to  set  aside  the  last*  mentioned  writ  on  the  ground  that  it  had  improperly  usued — The 
Court  declined  to  interfere. 
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1844.        this  action^  the  gaoler  released  him  after  a  detention  of 
about  half  an  hour  (2). 

Newton,  upon  an  affidavit  of  these  facts^  now  moved  for  a 
rule  calling  on  the  defendants  to  shew  cause  why  the  writ 
of  ca.  sa.  tested  the  7th  of  July^  1843,  and  executed  on  the 
15th  of  February,  1844,  should  not  be  set  aside  for  irre- 
gularity.— ^It  seems  clear  from  the  authorities  that  a  feme 
coverte  is  not  liable  to  be  taken  in  execution  under  cir- 
cumstances like  those  above  detailed.  In  Blackstone's 
Commentaries,  Vol.  3,  p.  414,  it  is  said :  ^'  If  an  action  be 
brought  against  an  husband  and  wife  for  the  debt  of  the 
wife  when  sole,  and  the  plaintiff  recovers  judgment,  the 
capias  shall  issue  to  take  both  the  husband  and  wife  in 
execution :  but,  if  the  action  was  originally  brought  against 
herself  when  sole,  and  pending  the  suit  she  marries,  the 
capias  shall  be  awarded  against  her  only,  and  not  against 
her  husband.  Yet,  if  judgment  be  recovered  against  an 
husband  and  wife  for  the  contract,  nay  even  for  the  per- 
sonal misbehaviour  of  the  wife  during  her  coverture,  the 
capias  shall  issue  against  the  husband  only:  which  is  one  of 
the  greatest  privileges  of  English  wives.'*  In  Cro.  Car.  513, 
is  a  case  {Anomfnums)  of  an  action  against  baron  and  feme 
for  a  battery  committed  by  the  latter,  in  which  it  was  re- 
solved ''that  a  quod  capiatur  should  be  against  the  baron 
only/'  [Erskincy  J.— In  PUts  y.  Metier,  2  Str.  1167,  in 
trover  against  husband  and  wife,  and  judgment  and  exe- 
cution against  both,  the  Court  refused  to  discharge  the 
wife  out  of  custody,  unless  it  could  be  shewn  that  there 
was  fraud  and  collusion  between  the  plaintiff  and  the  hus- 
band to  keep  her  there.  So,  in  Finch  v.Duddin,  2  Str.  1287, 
in  an  action  for  a  battery  of  the  plaintiff's  wife  by  the  de- 
fendant's wife  there  was  judgment  for  the  plaintiffs,  and 

(2)  For  this  detention  Newton  aflerwards  brought  an  action,  and  re- 
covered 50/.  damages. 
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1844.  warranted  the  issuing  of  a  fi.  fa.  against  the  three  other 
defendants;  for^  I  cannot  think  that  the  discharge  of  one 
defendant  under  the  insolvent  act  is  a  discharge  of  all  the 
rest  from  their  debt.  It  is  equally  consistent  with  law  and 
common  sense^  that^  if  one  of  four  defendants  be  dis- 
charged from  legal  liability^  the  plaintiff  may  suggest  that 
aa  a  reason  for  confining  his  execution  to  the  other  three. 
But  the  positive  words  of  the  act,  that  no  fieri  facias  shall 
issue  against  any  person  discharged  under  it  from  the 
debt^  afford  sufficient  ground  for  us  to  say  that  this  writ  is 
irregular/'  Hood  v.  Williams^  2  Dowl.  149  (upon  which 
Cresswell^  J.,  acted  at  Chambers)  was  an  action  of  trespass 
by  husband  and  wife>  in  which  they  were  nonsuited^  and 
the  wife  was  afterwards  taken  in  execution  for  the  costs  of 
the  nonsuit :  on  a  motion  to  discharge  her  out  of  custody, 
Patteson,  J.^  said:  "  I  cannot  find  any  distinction  to  have 
been  taken  between  cases  where  the  husband  and  wife  have 
been  plaintiffs  or  defendants,  or  where  the  plaintiffs  have 
been  nonsuited  or  had  a  verdict  against  them.  Nor  can  I  see 
why  there  should  be;  because  the  judgment  in  both  cases 
is  against  husband  and  wife.  As  it  does  not  appear  in  this 
case  that  there  is  any  reason  for  supposing  the  husband  to 
collude  with  the  defendant  for  the  purpose  of  keeping  the 
wife  in  confinement|  the  case  is  reduced  to  the  question 
whether  she  has  any  separate  property.  If  the  property  is 
settled  to  her  sole  and  separate  use,  she  is  not  entitled  to 
her  discharge ;  but,  if  it  was  not  left  to  her  sole  and  sepa- 
rate use,  I  think  she  ought  to  be  discharged.'^  During 
coverture,  the  wife  (being  without  separate  property)  can 
have  no  means  of  satisfying  the  execution :  and  is  she  to 
be  brought  into  this  condition  by  an  act  of  the  husband 
that  may  be  collusive,  and  over  which  she  at  aU  events 
could  have  no  control?  The  non-hability  of  the  wife  is 
recognized  in  Sparkes  v.  Bell,  8  B.  &  C.  1,  2  M.  &  R.  124, 
where  it  was  held  that  a  married  woman  taken  in  execu- 
tion together  with  her  husband  for  a  debt  due  from  her 
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1844. 


Saturdtyt 
April  2Qth. 

The  Court  re- 
fused a  rale  for 
judgment 
against  the 
casual  ejector, 
where  the  no- 
tice required 
the  tenant  (in  a 
country  cause) 
to  appear  "  on 

next  Easter 
Term." 


Doe  d.  Jaques  r.  Roe. 

JLIOWLING,  Serjeant^  moved  for  judgment  against  the 
casual  ejector.  The  cause  was  a  country  cause^  and  the 
notice  at  the  foot  of  the  declaration  required  the  tenant  to 
appear  "  on  the  first  day  of  next  Easter  Term/'  instead  of 
*'  in  Easter  Term  next.'' 

Per  Curiam. — ^You  haye  given  an  improper  notice.   We 

cannot  help  you. 

Rule  refused. 


M<m^y  Hudson  v.  Fawcett. 

In  debt  on  a  X  HIS  was  an  actiou  of  debt  by  the  payee  against  the 
notefor40/.,  maker  of  a  promissory  note  for  40/.^  dated  the  29th  of 
SSd "  ^^  March,  1840,  and  payable  on  demand,  "  with  lawful  in- 
lawful  interest  terest  for  the  same :"  breach,  that,  "  by  reason  of  the  non- 

for  the  same,' 

with  counts  for  payment  of  the  said  sum  of  40/.  in  the  said  note  specified, 
mra^due^on  ^i^^S  Parcel  of  the  sum  demanded  [140/.],  an  action  had 
suted^^^de  'accrued  to  the  plaintiff  to  demand  and  have  the  same  of 
fondant  pleaded  and  from  the  defendant."  There  was  also  a  count  alleging 
dtehu  m  the  de-  that  the  defendant  was  indebted  to  the  plaintiff  in  50/.  for 
ti^ed^omt"  ^<>^cy  \&a\»y  and  in  50/.  for  money  found  due  from  the  de- 
as  to  5/."  (which  fendaut  to  the  plaintiff  upon  an  account  stated. 

wasafterwards  '^  ^ 

paid  into  Plcas — first,  OS  to  the  said  debts  in  the  declaration  men- 

ments  toa  tioued,  except  so  far  as  the  same  relate  to  the  sum  of  5/., 

bd^^^n^  parcel  of  the  said  sum  of  money  in  the  first  count  of  the 

brought,  going  declaration  mentioned,  that,  on  divers  days  after  the  accru- 

on  to  allege  that 

the  plaintiff  ac* 

cepted  and  re-   ^^  ^ 

ceired  the  same  '  in  full  satisfaction  and  discharge  of  the  said  debttt  except  as  aforesaid,  and  of 

all  damagei  by  tiie  plaintiff  sustained  bj  reason  of  the  detention  of  the  said  debts,  except  as 

aforesaid :" — Held,  Uiat  the  interest  was  part  of  the  debt,  and  recoverable  as  such  upon  an  issue 

taken  on  this  plea. 
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1844.  (3)^  where  it  is  said :  '^  If  a  pica  begin  with  an  answer  to 
the  whole  declaration,  but  in  truth  the  matter  pleaded  is 
only  an  answer  to  party  the  whole  plea  is  bad^  and  the 
plaintiff  may  demur.  Bnt^  if  a  plea  begin  only  as  an 
answer  to  part,  and  is  in  truth  but  an  answer  to  part, 
or  though  in  law  it  is  an  answer  to  the  whole^  it  is  a  dis- 
continuance^ and  the  plaintiff  must  not  demur^  but  take 
his  judgment  for  that  as  by  nil  dicit;  for^  if  he  demurs  or 
pleads  over^  the  whole  action  is  discontinued/'  CoUman, 
J, — ^Is  not  the  interest  here  a  debt  ?  In  Watkins  v.  Mor- 
gan, 6  C.  &  P.  661^  A.  coyenanted  to  pay  B.  270/.  on  the 
15th  of  December^  taith  interest  up  to  that  time.  He  did 
not  do  so^  and  B.  brought  an  action  of  debt^  laying  his 
damages  at  102.:  and  it  was  held  that  B.  could  not  recover 
any  more  than  the  principal,  the  interest  tqf  to  the  15th  of 
December,  and  10/.  more^  although  the  interest  up  to  the 
time  of  the  action  amounted  to  a  larger  sum;  and  the 
Judge  at  the  trial  refused  to  allow  the  declaration  to  be 
amended  by  inserting  therein  a  larger  sum  than  10/.  as  the 
damages.  How  do  you  distinguish  that  case  from  the  pre- 
sent?]    Byles  admitted  that  he  could  not. 

TiNDAL^  C.  J. — The  interest  either  forms  part  of  the 
debt  or  it  does  not.  If  it  does^  as  I  think  it  clearly  does^ 
the  case  of  fFatkins  y.  Morgan,  6  Car.  &  P.  661^  is  a  con- 
dusiye  authority  in  fayour  of  the  plaintiff.  And  if  it  does 
not^  after  the  parties  had  gone  down  to  trial  upon  an  issue 
whether  the  plaintiff  accepted  and  received  the  money  in 
the  plea  mentioned  in  full  satis£eu;tion  and  discharge  of  the 
debts^  except  8cc,,  and  of  all  damages  by  the  plaintiff  sus- 
tained by  reason  of  the  detention  thereof,  I  should  haye 
thought  it  too  late  to  take  this  objection  on  a  motion  for  a 
new  trial. 

The  rest  of  the  Court  concurring — 

Bule  absolute. 


EASTER  TERM^  7  VICTORIJE,  8S 

1844. 

B0B8ON  o.  J0KAS8OHN  and  Fletcher.  Monday^ 

HIS  was  an  action  of  debt  for  work  and  labour  done  as  The  assignees 
a  messenger,  and  for  money  paid.    Plea — nnnquam  inde-  «re*not  bouad 

bitatns.  *°  continue  the 

•ervioesof  a 

The  caoae  was  tried  before  Cresswell,  J.,  in  the  Common  messenger  ap. 

T»i  •¥%     \  pointed  by  the 

Pleas  at  Durham  at  the  last  Summer  Assizes.  The  de-  commissioners. 
fendants  were  the  assignees  of  one  Proud,  a  bankrupt, 
against  whom  a  fiat  issued  on  the  24th  of  December,  1840. 
Hie  plaintiff  was  the  messenger  to  the  fiat  duly  appointed 
by  the  commissioners :  he  received  his  appointment  on  the 
iqpening  of  the  fiat  on  the  2l8t  of  January,  1841.  It  ap- 
peared that,  on  the  defendants  being  chosen  assignees,  on 
the  12th  of  February,  they  gave  the  plaintiff  notice  that 
they  should  no  longer  need  his  services  as  messenger,  and 
paid  him  his  chaises  down  to  that  time,  appointing  in  his 
place  one  Bedfism,  for  whom  the  person  who  had  been  put 
into  possession  of  the  bankrupt's  effects  by  the  plaintiff 
agreed  to  continue  in.  The  sum  sought  to  be  recovered 
by  the  plaintiff  was  1 7/.  13#.  4^.,  being  15/.  10«.  for  keep- 
ing possession  from  the  12th  of  February  until  the  14th  of 
April,  on  which  last-mentioned  day  the  bankrupt's  effects 
were  sold,  and  2/.  3«.  Ad,  for  the  service  of  certain  sum- 
monses and  attending  two  meetings,  which  he  did  at  the 
request  of  the  solicitor  to  the  fiat.  On  the  27th  of  Octo- 
ber the  bill  was  taxed  and  an  order  made  by  the  commis- 
sioners that  the  whole  amount  should  be  paid. 

On  the  part  of  the  defendants  it  was  insisted  that  the 
plaintiff  had  no  claim  on  them  in  respect  of  any  expenses 
incurred  subsequently  to  the  12th  of  February,  when  they 
declined  further  to  avail  themselves  of  his  services.  For 
the  plaintiff  it  was  submitted,  that,  as  he  derived  his 
authority  from  the  commissioners  who  alone  have  power 
under  the  6  Oeo.  4,  c.  16,  s.  12,  to  appoint  a  messenger, 
the  assignees  bad  no  right  to  dismiss  him. 

]>2 
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1844«  The  learned  Judge  was  of  opinion^  that^  though  the 

RoBsoN       messenger  was  appointed  by  the  commissioners^  the  as- 

V.  signees  had  a  right  to  remove  him ;  and  under  his  direc- 

J0NA88OHN. 

tion  the  jury  returned  a  verdict  for  the  plaintiff  for  2/.  3«- 

4d,y  reserving  to  the  defendants  leave  to  move  to  have  the 

verdict  entered  for  them  if  the  Court  should  be  of  opinion 

that  the  plaintiff  was  not  entitled  to  recover  anything^  and 

to  the  plaintiff  leave  to  move  to  increase  the  damages  to 

17i.  13««  4d.  should  the  Court  be  of  opinion  that  he  was 

not  legally  dismissed  from  the  office  of  messenger. 

Ta^owrd,  Serjeant^  for  the  defendants^  and  Byles,  Ser- 
jeant^ for  the  plaintiff,  in  Michaelmas  Term  last^  obtained 
rules  nisi,  according  to  the  leave  reserved  to  them  re- 
qpectively. 

Talfourd,  Serjeant,  for  the  defendants. — The  assignees 
had  a  dear  right  to  dismiss  the  messenger;  and,  having 
repudiated  his  services,  they  discharged  themselves  from 
liability  in  respect  of  anything  he  might  afterwards  do. 
Though  the  commissioners  may  have  power  to  appoint  the 
messenger,  there  is  nothing  in  the  statute  that  makes  it 
compulsory  on  the  assignees  to  accept  of  his  services.  [The 
learned  Serjeant  admitted  that  there  was  evidence  for  the 
jury  of  an  employment  of  the  plaintiff  by  the  solicitor  to 
the  fiat  to  serve  summonses  and  the  like ;  and  therefore  he 
did  not  seek  to  disturb  the  verdict  as  already  entered.] 

Bgles,  Serjeant,  in  support  of  his  rule. — ^By  the  6  Greo.  4, 
c.  16,  s.  12,  the  commissioners  and  they  alone  have  power 
to  appoint  the  messenger;  and  the  appointment  is  made 
by  a  warrant  whereby  the  person  so  appointed  is  directed 
to  seise  all  goods  belonging  to  the  bankrupt  and  to  keep 
them  until  he  receives  orders  from  the  commissioners  for 
the  disposal  of  them.  Under  this  appointment  the  plain- 
tiff was  bound  to  seise  and  to  keep  possession;  and  the 
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1844.        for  any  thing  dcme  mider  the  wairmnt  of  the  com 
wtter  the  dioice  of  iwiignffi 

The  mt  of  the  Court  ooDCimingy  both  roles 


liACKiirGTGH  mnd  Another^  Assignees  of  Petkk  Paul  the 
JprU  23rd.        Elder  and  Petsk  Paul  the  Yoonger,  Bankmpts,  r. 

Athsetok. 

XhIS  was  an  action  of  trover  brooght  by  the  plaintiflfs  as 
assignees  of  Messrs.  Paul  fc  Son^  bankrapts,  to  leoofer  tiie 
▼able  of  certain  deals  alleged  to  have  been  oonTerted  by 


cdofoBeT. 


ia  T/f  mamt  m  the  defendant  and  cme  Congreve,  who  died  since  the  oom- 

mencement  of  the  action. 


J[^^^       Pleas— first,  never  indebted— secondly,  that  the  plain- 

tiffii  were  not  possessed  as  assignees. 

Hie  cause  was  tried  hefore  CressweU^  J.,  at  the  sittings 


bin 


^S^^'^^l^   at  Westminster  after  last  Michaelmas  Term.    The  fSu^ts 
^  ^!^^'  that  appeared  in  evidence  were  as  follow : — ^The  deals  in 


dock  eomiMnj  qoestion  had  been  imported  from  Quebec  by  one  William 

^mtiimm^  to  set 

vpoQtiibofder,  l^ndal,  by  whom  they  were  deposited  in  the  West  India 

^JJ^fJJ^*^  DockB,  and  afterwards  sold  to  Congreve  k  Atherton,  tim- 

^Jl^^^^^l!^'  ber-merchants  in  Northamptonshire.  On  the  26th  of  Sep- 

ton  T/f  order  tcmber^  1839^  Congreve  fc  Atherton,  through  the  agency 

becttBebank.  of  one  Churchill,  a  broker,  contracted  to  sell  these  deals  to 

J2l!i2wrma-  Paul  fc  Son,  timb^-merchants,  in  London,  to  be  paid  for 

V^  ^^^  by  a  bill  at  seven  months'  date.    An  invoice  was  accord* 

sBodoit  after*  __.  ._. 


oUamed  iugly  delivered  to  Paul  &  Son  identifying  the  particular 
Ike  docks:—  goods,  and  a  bill  accepted  by  them  for  the  amount  {250L 
^^J^J^    18#.  4rf.) ;  and  on  the  same  day  Congreve  &  Atherton  gave 


&  Son  were  not  them  a  delivery  order,  dated  the  27th  of  September,  ad- 
entitled  to 


trover 
for  the  thnber, 
and  tiiat  the  defendant  wia  not  eiltopped^  the  order  fiven  bjhim  finom  interoeptiuy  the  ddhery. 
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1844.        acoordingly. — He  cited  Harman  v.  Anderson,  2  Camp.  248^ 

Lackington    ^^^^  ^'  J^**^  4  Camp.  287,  Lucas  v.  Dorrien,  7  Taunt. 

«•  278,  1  Moore,  29,  and  Duvon  v.  Yates,  5  B.  &  Ad.  818,  2 

ATBBKTCMf. 

N.  &M.177. 


jByfef,  Serjeant,  now  shewed  cause.-^The  nonsuit  was 
right.  Congreve  k  Atherton  had  not  imparted  to  Paul  & 
Son  before  the  date  of  the  fiat  the  possession  of  the  deals 
in  question,  either  actual  or  constructive.  That  an  unpaid 
vendor  has  a  right  to  stop  the  goods  in  transitu  is  clear 
from  Feize  v.  Wray,  8  East,  98,  and  subsequent  cases. 
Dixon  V.  Yates,  5  B.  &  Ad.  818,  2  N.  &  M.  177,  is  precisely 
in  point.  There  A.  sold  to  B.  rum  lying  in  the  warehouse 
of  C.  at  Liverpool,  and  delivered  to  B.  an  invoice  with 
marks  and  numbers.  B.  accepted  the  draft  of  A.  for  the 
price,  and  sold  to  D.,  and  obtained  payment  from  D.  The 
usage  at  Liverpool  was  for  the  vendor  to  deliver  to  the 
vendee  delivery  orders  addressed  to  the  warehouseman, 
who  accepts  such  orders.  No  delivery  order  was  given  by 
A.  to  B.,  except  for  a  small  portion  of  the  goods,  which  B. 
ireceived.  By  the  permission  of  B.,  but  without  the  know- 
ledge of  A.,  D.  gauged  and  coopered  the  casks  in  the 
warehouse,  and  marked  them  with  his  initials :  and  it  was 
held,  that,  upon  B.'s  acceptance  being  dishonored,  A.  had 
a  lien  upon  the  mm  for  the  price.  Here,  the  right  of  pos- 
session was  still  in  Tindal,  who  l^ad  given  no  order  for  the 
delivery  of  the  deals,  and  for  aught  that  appeared  had  not 
been  paid  for  them.  And,  as  Littledale,  J.,  says,  in  Dixon 
V.  Yates, ''  If  a  man  has  not  the  right  of  property  and  right 
of  possession,  he  cannot  transfer  such  right  to  a  vendee, 
and,  if  the  original  vendor  has  a  right  to  resume  the  pos- 
session, the  sub-vendee  can  be  in  no  better  situation.'' 
The  only  difference  between  that  case  and  the  present,  is, 
that  here  there  was  a  delivery  order  by  Congreve  &  Ather- 
ton: but  that  was  an  order  they  had  no  power  to  give, 
and  one  that  the  dock  company  could  not  act  upon.     In 
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1844.        lien  upon  the  goods,  and  be  justified  in  detaining  them 
Lackingtom   ^  *^**  ^^  satisfied :  but,  as  between  vendor  and  vendee, 
V-  the  delivery  was  complete,  and  the  right  to  stop  in  transitu 

was  gone"  The  principle  of  that  case  is  recognized  by 
Gibbs,  C.  J.,  in  Withers  v.  Lyss,  4  Camp.  237 ;  and  also  in 
Lucas  V.  Dorrien,  7  Taunt.  278, 1  Moore,  29.  In  that  case 
the  assent  of  the  wharfinger  was  considered  a  circumstance 
of  importance,  though  it  is  not  necessarily  a  material  in- 
gredient in  the  decision  of  the  Court.  Upon  the  sale  of  a 
specific  chattel,  a  delivery  order  being  given,  and  nothing 
remaining  to  be  done,  the  property  passes.  That  is  the 
result  of  Dhpon  v.  Yates,  5  B.  &  Ad.  313,  2  N.  &  M.  177. 
In  TurfOej^  v.  Crump,  4  Ad.  &  £.  58,  5  N.  &  M.  606,  the 
goods  remained  in  the  vendor's  own  warehouse. 

TiNDAL,  C.  J. — ^This  is  an  action  brought  by  the  assignees 
of  Messrs.  Paul  &  Son,  bankrupts,  to  recover  the  value  of 
certain  deals  purchased  by  the  bankrupts  before  their  bank* 
ruptqy,  but  not  paid  for ;  and  the  question  is,  whether,  upon 
the  fieusts  that  appeared  in  evidence,  they  were  stopped  by 
the  vendor  before  delivery.  It  appears  to  me  that  the 
stoppage  did  take  place  before  the  deals  reached  the  hands 
or  possession  of  the  vendees.  In  order  to  prevent  an  un- 
paid vendor  from  intercepting  goods  or  stopping  them  in 
transitu,  there  must  have  been  a  delivery  either  actual  or 
constructive.  Now,  here  it  is  not  suggested  that  there 
was  an  actual  delivery :  the  sole  question  therefore  is,  was 
there  a  constructive  delivery?  The  only  ground  upon 
which  it  can  be  contended  that  there  was  a  constructive 
delivery,  was,  that,  on  the  12th  of  October,  1839,  the  bank- 
rupts obtained  from  the  defendant  an  order  upon  the  dock 
company  to  deliver  the  deals  to  them.  If  that  delivery 
order  had  been  signed  by  Tinda],  the  importer,  by  whom 
the  deals  were  originally  deposited  with  the  company,  and 
in  whose  name  they  were  still  held  by  them,  all  would  have 
been  dear:  there  would  then  have  been  a  constructive 
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1844.        binding  on  the  party  by  whom  it  is  given.    Bat  the  ground 

Lackingtoxc    ^^  ^^^^  ^^»  ^^^^  ^^^  order  is  one  that  the  wharfinger  is  bound 
V*  to  obey;  and  he  becomes  the  agent  of  the  person  to  whom 

he  is  directed  to  deliyer  or  for  whom  he  is  directed  to  hoU 
the  goods.  Here,  however,  the  order  signed  by  Congreve 
fr  Atherton  was  wholly  inoperative  to  constitute  the  dock 
company  the  agents  of  Paul  &  Son.  As,  therefore,  there 
was  no  actual  delivery  of  the  deals  to  the  bankrupts/ and 
they  were  not  held  by  any  agents  of  theirs,  there  was  no 
delivery  either  actual  or  constructive  so  as  to  deprive  the 
unpaid  vendor  of  his  right  to  stop  them  in  transitu.  The 
only  ground  upon  which  the  plaintiffs  rest  their  claim,  is, 
that  the  issuing  of  the  order  by  Congreve  &  Atherton 
operates  as  a  kind  of  estoppel,  and  that  it  is  not  competent 
to  the  defendant  to  say  that  that  order  was  not  duly  made« 
But  in  general  such  an  estoppel  is  not  allowed  to  prevail 
unless  the  situation  of  the  party  has  been  changed.  That 
is  not  the  case  here :  the  goods  were  not  paid  for  by  Paul  & 
Son ;  they  gave  a  bill,  which  turned  out  to  be  mere  waste 
paper.  I  am  therefore  of  opinion  that  the  defendant  is  not 
estopped  from  saying  that  the  property  in  the  goods  did 
not  in  point  of  law  pass  to  Paul  &  Son  by  that  delivery 
order. 

Ebskine,  J. — ^I  am  also  of  opinion  that  the  nonsuit  in 
this  case  was  right.  It  appears  that  the  goods  originally 
belonged  to  one  Tindal,  and  that  he  sold  them  to  Congreve 
&  Atherton  and  thereby  transferred  to  them  the  property 
therein.  It  does  not  appear  that  the  goods  were  paid  for 
by  the  defendant  before  the  bankruptcy ;  nor  does  it  ap- 
pear whether  any  delivery  order  had  been  given  by  Tindal 
before  the  sale  by  Congreve  &  Atherton  to  Paul  &  Son,  or 
before  the  bankruptcy  of  the  latter.  If  there  had  been, 
and  such  delivery  order  had  been  handed  to  the  dock 
company,  Congreve  &  Atherton  would  have  had  the  pos- 
sesion as  well  as  the  property.    At  the  time  of  the  sale  by 
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TWftlajfy  Sharpb  t;.  Hancock. 

April  2Srd.     m 

By  an  award  -L  HIS  was  an  action  on  the  case  brought  to  recover  da- 
M!mmkaioneri  ^^^^  against  the  defendant  for  omitting  to  cleanse  and 
under  an  indo-  for  obstructing  and  stopping  up  a  drain  or  watercourse. 

siune  act)  cer*  

taindraina  The  first  count  of  the  declaration  stated^  that,  before 

a^it  wu^di-  ^^^  ^^  ^^^  ^^^  ^^  ^^^  committing  by  the  defendant  of  the 

reeled  that  the  grievances  thereinafter  next  mentioned,  the  plaintiff  was 

capiers  of  the  and  from  thence  hitherto  had  been  and  still  was  lawfully 

land  OTer  which 

aoch  draini  re-  possessed  of  a  Certain  close  called  the  Moor  Close,  to  wit, 

eT^onld  nudLB  ^^  ^^^  countj  of  Nottingham  ;  and  the  defendant  was  and 

JP^^JT'J*'  still  is  possessed  and  in  the  occupation  of  a  certain  other 

deanae  and  close  near  to  and  adjoining  the  said  close  of  the  plaintiff : 

ofraffident  that,  before  and  at  the  times  of  the  committing  by  the 

dep^  to  carry  defendant  of  the  grievances  thereinafter  next  mentioned, 

off  the  water  there  was  and  from  thence  hitherto  had  been  and  still  was 

intended  to  ran 

down  the  same:  a  certain  drain  or  watercourse  in,  through,  over,  and  across 
ti^  did'not  an-  the  said  closc  of  the  plaintiff  unto  and  through,  over  and 
thorite  the        across  the  said  close  of  the  defendant,  by  means  of  and 

plaintiff  to  . 

make  a  sough  through  and  along  which  said  drain  or  watercourse,  until 

on  his  land,  so  the  Committing  of  the  grievances  by  the  defendant  as  there- 

jncreuedT  *"  inaflter  mentioned,  the  water  and  moisture  of,  in,  and  upon 

quantity  of  the  said  closc  of  the  plaintiff  were  used  and  accustomed  to 

water  to  pass 

into  one  of  the   run,  flow,  and  pass  away,  and  did  run,  flow,  and  pass  away, 

and  of  right  ought  to  have  run,  flowed,  and  passed  away, 
and  still  of  right  ought  to  run,  flow,  and  pass  away,  out  of 
and  from  the  said  close  of  the  plaintiff  unto,  into,  through^ 
over,  and  along  the  said  close  of  the  defendant,  for  the  pro- 
per and  necessary  draining  of  the  said  close  of  the  plaintiff 
of  and  from  such  water  and  moisture  as  aforesaid :  that, 
for  a  long  time  before  and  at  the  times  of  the  committing 
by  the  defendant  of  the  grievances  thereinafter  next  men- 
tioned, the  defendant,  by  reason  of  his  possession  of  his 
said  close  as  aforesaid,  of  right  ought  to  have  scoured, 
cleansed,  and  kept  open,  and  still  of  right  ought  to  scour 
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.1844.  the  same  remained  and  cohtinned  for  a  long  time,  to  wit, 
from  thence  thitherto,  in  and  upon  the  said  close  of  the 
plaintiff,  and  flooded  and  saturated  the  same,  and  made 
the  same  wet,  moist,  and  swampy;  and  thereby  the  said 
dose  of  the  plaintiff,  and  the  grass  and  herbage  of  the 
plaintiff  there  then  being  and  growing  became  and  were 
knd  still  are  greatly  injured,  spoiled,  damaged,  and  much 
deteriorated  in  value ;  and  the  plaintiff  had  been  and  was 
by  means  of  the  premises  otherwise  much  injured  and 
damnified. 

Second  Mont        The  second  count  alleged  for  breach  that  the  defendant 

wrongfully  and  unjustly  put,  cast,  and  threw,  and  caused 
to  be  put,  cast,  and  thrown  divers  lai^e  quantities  of  earth, 
soil,  mud,  dirt,  stones,  and  rubbish  into  and  in  the  said 
drain  or  watercourse,  to  wit,  into  and  in  the  said  part 
thereof  being  in  and  upon  the  said  close  of  the  defendant 
as  aforesaid,  and  kept  and  continued  the  same  so  there 
put,  cast,  and  thrown,  to  wit,  from  the  respective  times  of 
80  putting,  casting,  and  throwing  the  same  as  aforesaid, 
thitherto,  and  thereby  and  therewith  during  all  the  times 
aforesaid  stopped  and  obstructed  the  said  drain  or  water- 
course there,  so  that  the  water  and  moisture  of,  in,  and 
upon  the  said  close  of  the  plaintiff,  to  wit,  divers  quantities 
of  water  and  moisture  then  being  in  and  upon  the  said 
close  of  the  plaintiff,  could  not  run,  flow,  and  pass  away 
-    from  and  out  of  the  same,  &c.  &c. 

PleM.  The  defendant  pleaded — first,  to  the  whole  declaration, 

not  guilty — secondly,  as  to  the  part  of  the  first  count  of  the 
declaration  which  related  to  the  said  drain  or  watercourse 
in  the  said  count  mentioned,  that  the  water  or  moisture, 
of,  in,  or  upon  the  said  close  of  the  plaintiff  were  not  during 
all  the  time  aforesaid  used  or  accustomed  to  run,  flow,  or 
pass  away,  nor  did  run,  flow,  or  pass  away,  nor  of  right 
ought  to  have  run,  flowed,  or  passed  away,  out  of  or  from 
the  said  close  of  the  plaintiff  into,  unto,  through,  over,  and 
along  the  said  close  of  the  defendant,  in  manner  and  form 
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1844.  anient  inclosure  bdonging  to  the  said  William  FJllingham, 
called  the  Moor  Close  (4),  thence  continuing  along  the 
East  side  of  the  said  Moor  Close,  and  Eastward  OTer  and 
across  an  allotment.  No.  19,  herein  made  to  the  said  Wil- 
liam Brown  (5),  and  in  the  same  direction  over  an  alloi- 
men^  No.  20,  made  to  the  Ticar,  to  the  Sonth  West  comer 
of  an  antient  indosnre  called  the  Fune  Lqrs,  and  thence 
in  a  SoQthwardlj  direction  over  and  across  an  allotment. 
No.  88,  herein  made  to  the  said  William  FilHngham,  to  the 
last  hereinbefore  described  drain.'' 
JHnd&mmu  "And  we  do  order  and  direct  that  the  (mmerMoroeempiers 
^ihe  l&md  motr  wkiek  sudk  dram»  rt^pedw^  pm$»  do  make 
mmifor  ever  heremfter  ekamse  mmi  keep  ike  same  afsmfideni 
widik  mmi  depik  to  carry  cffihe  water  hdended  to  nm  down 
tkemme:  and  where  soch  drains  or  any  of  them  shall  be 
cnt  along  car  aoross  anj  of  tiie  public  car  private  roads,  die 
person  car  persons  liable  to  repair  snch  roads  shall  keep  the 
said  drains  of  soch  snfiBcient  width  and  depth  afioresaid,  and 
make,  erect,  and  for  erer  hereafter  keep  in  repair  proper 
and  sufficient  bridges.^ 

In  tiie  jear  1808  the  occupier  of  the  plaintiff's  dose 
made  a  sough  or  under-diain  aoross  a  portion  of  Moor 
Close,  and  <qpening  into  the  awarded  drain  somewhere 
about  the  point  at  whidi  it  turned  to  cross  the  defendant's 
dose.  As  to  this  sough  or  under-drain  the  eridoMse  was 
eontradictoffj;  the  plaintiff's  aitnesaes  stating  that  about 
eighteen  or  twentr  Tears  ago  the  water  therefirom  flowed 
fre^  into  tiie  awarded  drain;  the  defendant's  witnesses, 
on  the  other  hand,  asserting  tiiat,  in  consequence  of  the 
sough  or  under-drain  haiing  been  originally  coostracted 
in  an  improper  manner,  the  water  never  did  and  never 
could  flow  tiierefirom.  There  was  abo  a  difference  between 
tte  reqpectiTe  aitnesaes  as  to  the  precise  point  at  whidi 
the  sough  or  under-drain  emboudied  upon  the  awarded 


(4)  TW  pbislirs  cfa».  (5) 
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1844.  fFUde  and  Chamnell,  Seijeants  {Waddinfftom  was  with 

them),  in  support  of  the  role. — The  phdntiff  had  an  un- 
doubted right  under  the  award  made  by  the  commissioners 
under  the  indosure  act  to  have  a  drain  that  should  be  suffi- 
cient to  carry  off  all  the  water  that  would  run  firom  his 
dose  in  its  then  state.  But  he  had  no  right  to  alter  the 
course  of  enjoyment  of  his  own  land  so  as  to  affect  the 
rights  of  others  and  throw  upon  them  an  increased  bur- 
then. If  the  commissioners  intended  by  their  award  to 
impose  upon  the  occupiers  of  lands  through  which  the 
drain  was  to  pass  a  Tarying  degree  of  Uabihty  to  any  extent 
that  their  neighbours  might  think  fit  by  improTcd  drainage 
or  otherwise  to  cast  upon  them,  they  haTc  not  so  expressed 
themselyes.  There  is  no  complaint  here  that  the  drain 
across  the  d^ndanf  s  dose  is  not  of  suffident  capad^  to 
carry  off  all  the  water  that  runs  down  the  awarded  drain, 
independently  of  the  sough  or  under-drain ;  but  only  that 
the  water  in  the  sough  is  obstructed  and  not  suffiered  to 
escape.  Besides,  for  anything  that  appears,  that  part  of 
the  drain  into  whidi  the  sough  <^ns  is  upon  the  plain- 
tiff^s  own  soil;  and,  if  so,  he  himself  is  the  occasion  of  the 
obslniction  he  now  complains  ot 

Tixnjii,  C  J. — It  iqppears  to  me,  upon  the  efidence  re- 
pofted  to  us,  that  the  plaintiff  has  fidkd  to  make  out 
hb  case.  The  dedaratioii  states,  that  the  plaintiff  is  poa- 
aossed  of  a  certain  dose,  that  the  defendant  is  alao  poases- 
aed  of  another  dose  near  to  and  adjoining  the  doae  of  the 
plaintiff,  and  that  there  is  a  drain  or  wateicomsc  in,  orer, 
and  across  the  plaintyTs  dose  unto  and  throogfa,  oifcr,  and 
across  the  dose  of  the  defendant,  by  means  of  whidi  the 
plaintiff's  dose  was  drained,  that  the  defendant  ought  to 
hate  deansed  and  scoured  the  said  drain  or  watercovrae, 
hnt  negkcled  to  do  so^  wheteby  the  plaintiff's  dose  was 
tooded.  The  ri$ht  thus  daimed  die  plaintiff  seda  to  siqH 
port  nnder  an  award  made  by  certain  coeamKaioners  under 
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1844.  twelve  years  after  the  making  of  the  awards  the  plaintiff 
sunk  an  nnder-drain  or  sough  for  the  purpose  of  more 
effectually  draining  his  close.  I  cannot  think  they  con- 
templated the  making  of  under-drains  so  as  to  vary  the 
liabilities  of  the  owners  and  occupiers  and  render  it  neces- 
sary to  widen  or  deepen  the  watercourse.  In  either  yiew 
of  the  caae^  therefore,  it  seems  to  me  that  the  plaintiff  has 
no  right  to  maintain  this  action,  and  consequently  that  the 
rule  for  entering  a  nonsuit  must  be  made  absolute. 

CoLTMAN,  J. — ^I  am  of  the  same  opinion.  The  plaintiff 
has  wholly  failed  to  make  out  any  cause  of  complaint.  The 
award  is  most  lamentably  vague  in  its  terms :  it  does  not 
at  all  explain  what  water  was  intended  to  run  down  the 
awarded  drain.  It  seems  to  me  that  the  only  right  the 
plaintiff  can  claim  under  the  award,  is,  to  have  a  drain  of 
sufficient  capacity  to  carry  off  all  such  water  as  would  in 
the  ordinary  course  of  husbandry  flow  into  it.  The  plain- 
tiff appears  at  the  trial  to  have  addressed  his  evidence  ex« 
dusively  to  the  incapacity  of  the  drain  to  discharge  the 
water  from  the  sough  or  under-drain,  which  was  not  in 
existence  at  the  time  the  award  was  made.  In  this  he 
seems  to  me  to  have  entirely  mistaken  the  extent  of  his 
rights  and  of  the  defendant's  liability, 

Erskine,  J. — I  am  also  of  opinion  that  the  plaintiff  has 
fiiiled  to  trace  the  injury  of  which  he  complains  to  any 
wrongful  act  of  the  defendant.  The  plaintiff  complains 
that  the  defendant  has,  by  omitting  to  cleanse  that  part  of 
the  awarded  drain  which  passes  through  his  close,  prevented 
the  water  from  passing  from  his  land  as  it  ought  under  the 
award  to  have  passed.  Now,  that  injury,  as  it  appears  to 
me,  is  traceable  to  the  fact  of  the  award  not  having  suffi- 
ciently provided  for  the  state  of  this  particular  close.  The 
evidence  did  not  conclusively  shew  that  the  awarded  drain 
was  origin^aUy  cut  deeper  than  the  sough :  on  the  contrary. 
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1844. 

Todd  v.  The  London  and  South  Western  Railway 
SS^S:  Co-pant. 

By  an  act  for  X  HIS  was  an  action  of  debt  brought  by  the  plamtifF  as 
ttm^  &c!  of  clerk  to  the  commissioners  hereinafter  mentioned,  and  the 
Wiiichcrter,the  declaration  stated  the  defendants  to  be  indebted  to  him  as 

oommiwioners 

were  authorised  guch  clerk  in  the  sum  of  19/.  Is,  8d.  The  defendants 
upon  the  occa-  pleaded  never  indebted,  and  thereupon  issue  was  joined. 
paCTi  ofaU  and  rpj^^  following  casc  was  Stated  for  the  opinion  of  the  Court, 
hooMs,  lands,     under  a  Judge's  order : — 

tenementi,  and  '^ 

hereditament!  By  an  act  made  and  passed  in  the  11  Geo.  3,  c.  9,  inti- 
&cm  '*  except '  tuled,  '^  An  act  for  the  better  paving,  repairing,  cleansing, 
a  oert^ jnM-  lighting,  and  watching  the  streets  and  other  public  pas- 
ling-honse,  to-    gaees  within  the  city  of  Winchester,  and  also  within  the 

gether  with  the        °  .  "^ 

bams,  stables,  several  parishes  of  St  Bartholomew  Hyde,  St.  John's  in 
hoQsolfand^'  the  Soke,  St.  Peter's,  Cheesehill,  St.  Swithin,  and  St. 
SSSwo*^"^',  Michael  in  the  West  Soke,  in  the  suburbs  of  the  said  city, 
eitnateand        and  for  preventing  nuisances  and  annoyances  therein,  and 

being,  &c.,  now 

in  thetennieor  for  widening  and  rendering  the  same  more  commodious,^' 
n!:;tS<Sfor  certain  persons  therein  named  were  appointed  commis- 
known  by  the     gjoners  for  putting  the  said  act  in  execution. 

name  of  Barton  . 

Farm :"—  The  statute  contains  provisions  for  the  appointment  of 

Held,  that  the  .•  <••  i 

exemption  from  i^cw  Commissioners  from  time  to  time,  and  commissioners 
na^o^oa^  for  executing  the  same,  together  with  the  act  hereinafter 
any  part  of  the    mentioned,  have  been  at  all  times  and  still  are  duly  ap- 

land  or  groond 

called  Barton     pointed.    The  plaintiff  is  clerk  to  such  commissioners, 
to  be  o^pied        '^^^  statute,  after  vesting  the  pavements  of  the  several 
for  fimning        gtrects  and  other  public  passages  within  the  said  city  and 

suburbs  in  the  commissioners,  and  providing  for  the  paving, 
watching,  and  lighting  such  streets  and  passages,  impowers 
the  commissioners  to  raise  a  fund  for  the  costs  and  charges 
of  the  first  paving,  cleansing,  and  putting  such  streets  in 
repair,  and  of  purchasing  a  sufficient  number  of  lamps  and 
fixing  the  same,  and  of  building  and  providing  watch- 
houses  ;  which  costs  and  charges  are  to  be  borne  by  the 
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1844.        and  being  in  the  parish  of  St.  Bartholomew  Hyde,  now  in  the 
Todd         tenure  or  possession  of  Samuel  Tewkesbury,  called  or  known 
_      V-  by  the  name  of  Barton  Farm." 

x  HK  IiONDON 

AMD  South         The  same  statute^  after  providing  certain  other  exemp- 
Railwat  Co.  tions  from  such  rates,  points  out  the  mode  of  collecting  and 
paying  the  said  assessment. 

The  provision  for  raising  the  fund  for  defiraying  the- 

charges  and  expenses  of  keeping  such  streets  and  passages 

in  repair,  and  for  cleansing,  lighting,  and  watching  the 

same,  is  in  these  words : — 

Bate  Ibr  i»-  ''  And  be  it  further  enacted,  that  the  charges  and  ex- 

^^^*^"*  penses  attending  the  paving,  relaying,  repairing,  lighting, 

watching  and  keeping  in  repair,  the  said  streets,  squares, 
lanes,  alleys,  courts,  and  other  public  passages  now  in  being 
or  hereafter  to  be  made,  within  the  city  and  parishes  afore- 
said, after  the  respective  pavements  therein  shall  have  been 
completed  for  the  first  time  by  virtue  of  this  act,  and  also 
the  charges  and  expenses  attending  the  sweeping  and 
cleansing,  lighting  and  watching  the  same,  from  and  after 
the  passing  of  this  act,  and  also  of  the  defraying  the  salaries 
and  wages  of  all  officers  and  other  persons  to  be  appointed 
and  employed  by  virtue  hereof,  and  all  incidental  charges 
and  expenses  attending  the  execution  of  this  act,  and  of 
the  powers  herein  granted,  shall  be  a  charge  on  and  be 
raised  and  paid  by  the  tenants  and  occupiers  of  the  several 
houses,  buildings,  lands,  tenements  and  hereditaments, 
within  the  city  and  parishes  aforesaid  (except  all  arable, 
meadow  and  pasture  land  without  the  walls  of  the  said 
Exoeptioii.        city),  and  also  save  and  except  aU  that  messuage  or  dwelling- 

house,  together  with  the  bams,  stables,  buildings,  outhouses, 
and  grounds  thereunto  belonging,  situate  and  being  in  the 
parish  qf  St.  Bartholomew  Hyde,  now  in  the  tenure  or  pos- 
session of  Samuel  Tewkesbury,  called  or  known  by  the  name 
of  Barton  Farm.'' 
48Geo.3,  C.U.       By  an  act  passed  in  the  48  Geo.  3,  c.  ii,  for  amending 

and  enlarging  the  powers  of  the  before-mentioned  act,  it 


60  IN  THE  COMMON  PLEAS^ 

1844.        for^  and  applied :  provided  always,  that  such  rate  or  oMesS" 
Todd         *'**'*^  should  not  be  construed  nor  deemed  nor  taken  to  extend 
9-  to  anyplace  exempted  by  the  said  former  and  such  last  act, 

AKD  South     or  either  of  them. 

RailiI^tCo.  -^^  ^7  section  56  it  is  enacted  that  an  action  of  debt 
may  be  brought  by  the  clerk  to  the  commissioners  for  all 
or  any  of  the  rates  or  assessments  to  be  made  by  virtue 
of  either  of  the  before-mentioned  acts. 

The  defendants  are  incorporated  by  an  act  made  and 
passed  in  the  4th  and  5th  years  of  his  late  Majesty  King 
William  the  Fourth^  intituled  "  An  Act  for  making  a  rail- 
way from  London  to  Southampton/'  By  the  fifth  section 
of  that  act,  they  are  impowered  to  make  and  maintain  a 
railway,  with  warehouses  and  suitable  and  commodious 
buildings  and  works,  for  the  passage  of  locomotive  and 
other  engines  and  carriages,  for  the  warehousing  of  goods 
and  conveyance  of  passengers  in  a  certain  line  or  course, 
and  upon,  across,  under,  or  over  certain  lands  to  be  de- 
lineated on  certain  plans  and  described  in  certain  books  of 
reference  in  the  said  act  mentioned ;  which  line  it  was  pro- 
vided by  such  act  should  commence  at  or  near  a  place 
called  Nine  Elms,  in  the  parish  of  Battersea,  in  the  county 
of  Surrey,  and  thence  extend  into  and  pass  over,  through, 
and  along  certain  parishes  in  the  said  act  mentioned, 
amongst  which  are  the  parishes  of  St.  Bartholomew  Hyde, 
Week,  and  St.  Thomas,  in  the  said  city  and  suburbs  of 
Winchester;  and  that  the  said  line  should  terminate  in  the 
town  and  county  of  Southampton.  The  said  parish  of  St. 
Bartholomew  Hyde  in  the  said  act  mentioned  is  the  same 
parish  as  that  mentioned  by  the  same  name  in  the  act 
passed  in  the  11  Greo.  3  as  aforesaid. 

Amongst  the  lands  which  were  delineated  in  the  said 
plans  and  described  in  the  said  books  of  reference,  were 
certain  lands  composing  and  constituting  part  of  the  grounds 
situate  and  being  in  the  said  parish  of  St.  Bartholomew 
Hyde  mentioned  in  the  said  act  passed  in  the  11  G^o.  3, 
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1844.        turned  constituted  and  comprised,  the  whole  of  their  occu^ 

"  -.^  ^         pation  in  such  parish ;  and  it  was  admitted,  that,  unless 

V-  they  were  rateable  in  and  by  such  rate  in  respect  of  the 

Ths  Lokdon 

AND  South     said  lands,  tenements  and  h«:^itaments,  they  were  not 

■Mr  ^  niVM  WT 

Railway  Co.  i*&teable  at  all  in  such  parish,  and  this  action  could  not  be 
sustained. 

The.  commissioners,  since  the  time  of  the  passing  of  the 
said  acts  in  the  reign  of  King  GFeorge  the  Third,  have,  in 
pursuance  thereof,  made  and  imposed  rates  ot  assessments 
for  the  purposes  therein  mentioned,  on  all  houses,  build* 
ings,  lands,  tenem^its,  and  hereditaments  rateable  and 
assessable  by  virtue  of  such  acts ;  but  such  rates  or  assess- 
ments have  not  at  any  time,  nor  has  any  one  of  such  irates 
or  assessments  been  ihade  upon  Or  included  or  comprised 
the  whole  or  any  part  or  portion  of  the  said  tnessuage  or 
dwelling-house,  bams,  stables,  buildings,  outhouses,  or 
grounds  thereunto  belonging,  situate  and  being  in  th6  said 
|ikrish  of  St.  Bartholomew  Hyde,  called  or  known  by  the 
name  of  Barton  Farm,  and  at  the  respective  times  of  the 
^easixlg  of  such  acts  in  the  tenure  of  the  said  Samuel 
Tewkesbury,  and  until  the  making  of  the  rate  or  assess- 
meht  hereafter  mentioned,  the  same  and  every  part  and 
portion  thereof  had  been  and  were  and  was  wholly  omitted 
and  excluded  and  exempted  from  such  rates  or  assessments, 
and  every  of  them. 

-  The  defendants  at  their  own  costs  and  charges  provided 
lamps,  lamp-posts,  gas-pipes,  service-pipes,  water-pipes, 
fienoes,  watch-boxes,  and  other  buildings,  erections,  and 
things,  necessary  for  the  maintaining,  keeping,  repairing, 
lighting,  watching,  and  watering  the  said  line  of  railway 
(including  such  thereof  as  are  situated  on  that  portion 
which  lies  within  the  said  parish  of  St.  Bartholomew  Hyde 
as  afbresaid)>  and  have  also  at  their  own  costs  and  charges 
wholly  maintamed,  kept,  and  repaired,  lighted,  watched, 
and  watered,  and  do  wholly  maintain,  keep,  repair,  light, 
watch,  and  water  the  said  line  and  every  part  thereof;  and 
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1844.  It  was  admitted  that  the  said  rate  was  duly  made,  al- 

Too»  ^      lowed,  and  published ;  that  the  defendants  had  neglected 

«<  or  refused  to  pay  the  same ;  that  the  action  was  brought 

ANB  SiHrrii     by  order  of  the  commissioners ;  and  that  all  necessary  acts 

lUi^AiTco.  ^^^  steps  were  done  and  taken  both  by  the  plaintiff  and 

the  defendants  before  the  commencement  of  the  action,  in 

order  to  raise  the  question  at  issue  between  them :  and  for 

that  purpose  all  formal  and  preliminary  questions  on  either 

side  were  waived. 

^iMtim.  The  question  for  the  opinion  of  the  Court  was — whether, 

under  the  provisions  of  the  said  acts,  the  defendants  were 
legaUy  rateable  in  the  said  rate  or  assessment  in  respect  of 
the  said  lands  so  occupied  by  them  as  aforesaid,  the  same 
consisting  entirely  of  part  of  the  grounds  which  at  the  time 
of  the  passing  of  the  said  acts  of  George  the  Third  were  in 
the  tenure  of  the  said  Samuel  Tewkesbury,  and  called  or 
known  by  the  name  of  Barton  Farm. 

K  the  Court  should  be  of  opinion  that  the  defendants 
were  not  liable,  then  judgment  of  nolle  prosequi  was  to  be 
entered ;  but,  if  the  Court  should  be  of  opinion  that  they 
were  liable,  then  they  were  to  withdraw  their  plea,  and  the 
plaintiff  was  to  be  at  liberty  to  sign  judgment  for  the  sum 
of  19/.  Is.Sd. 

Talfourd,  Serjeant,  for  the  plaintiff. — The  property  in 
question  would  clearly  be  rateable  under  the  general  pro- 
visions of  the  11  Greo.  3,  c.  9,  and  48  Geo.  3,  c.  ii :  the  only 
question  is,  whether  it  falls  within  the  exemption  in  those 
acts — that  is,  whether  the  exemption  is  local,  applying  to 
the  land  itself,  or  whether  it  depends  upon  the  land  re- 
taining its  character  as  a  farm,  ceasing  when  the  land  is 
applied  to  other  purposes.  There  are  many  cases  which 
shew  that  lands  exempted  from  rateability  whilst  in  the 
hands  of  the  Crown,  become  rateable  when  in  the  benefi- 
cial occupation  of  a  subject:  but  these  cases  depend  upon 
a  totaUy  different  consideration.     [CressweUy  J. — Would 
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1844. 


Todd 

9. 

Tbs  London 
and  sovtb 


CoLTMAN^  J.^  took  no  part  in  the  discussion,  haTing 
some  slight  interest  in  the  qaestion. 


Eeskine,  J. — I  am  also  of  opinion  that  the  plaintiff  is 
Uio^j^rCo.  condnded  bj  the  statement  in  the  case  that  the  land  in 

respect  of  which  the  defendants  are  songht  to  be  rated 
forms  part  of  the  grounds  of  Barton  Farm.  The  sole  ques- 
ti<m  is  whether  the  exemption  is  local,  embracing  the  whole 
of  the  land  occupied  by  Samuel  Tewkesbury  called  Barton 
Farm,  or  whether  the  exemption  is  to  cease  when  the  land 
ceases  to  be  used  as  a  farm.  There  is  nothing  upon  the 
case  to  enable  us  so  to  limit  the  exemption. 


CiLBsswBLL,  J.,  concurred. 


Judgment  of  nolle  prosequi. 


SaiMrdaif, 
April  Vth. 

••  Cofcrtnre  " 
Man  ianable 
plea. 


BuBCH  V.  Leake. 

xHE  defendant,  being  under  terms  to  plead  issuably, 
pleaded  that,  at  the  time  of  making  the  contracts  declared 
on,  she  was  the  wife  of  Henry  Martin  Leake.  The  plaintiff, 
treating  this  as  a  non-issuable  plea,  signed  judgment. 

Bompag,  Serjeant,  in  the  last  term,  obtained  a  rule  nisi 
to  set  amde  this  judgment  for  irregularity. — He  submitted 
that  the  plea  was  clearly  an  issuable  one,  citing  Conweil  v. 
nomas,  2  W.  Blac.  724. 


Talfimrd,  Serjeant,  shewed  cause. — ^This  is  not  an  issu- 
able plea.  An  issuable  plea  means  one  upon  which  the 
cause  may  be  tried  on  its  merits.  \^Erskine,  J. — We  de- 
cided otherwise  last  term,  in  Wilkinson  v.  Pa^eJ]  In  Staples 
V.  Holdsworih,  4  Bing.  N.  C.  144, 5  Scott,  432,  6  Dowl.  196, 
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April  30l/t. 

By  the  100th 
■ection  of  the 
6  Vict.  c.  18, 
it  is  enacted, 
that,  wheneYer 
any  penon 
•hall  be  deair- 
ooa  of  sending 
by  post  a  no- 
tice of  objec- 
tion to  the 
right  of  a  party 
to  have  his 
name  on  any 
Hst  of  Toters  for 
any  coonty, 
&c.,  he  sludl 
deliver  the  same 
duly  directed, 
open  and  in 
dapUcate,  to 
the  post-master 
of  any  post- 
office*  &c«, 
within  certain 
hoars  to  be  re- 
gulated, and 
tliat  tkepoMi' 
moiter  shall 
compare  the 
notice  and  du- 
plicate, and,  on 
being  satisfied 
that  they  are 
alike  in  their 
address  and 
contents,  shall 
forward  one  by 
the  post  and 
return  the  other 
to  the  party 
bringing  the 
same,  duly 
stamped: — 
Held,  that  this 
duty  might  be 
performed  by 
a  clerk  in  thie 
office  of  the 
post-master, 
and  need  not 
be  the  personal 
act  of  the  post- 
master himself. 


Allan^  Appellant ;  Watebhouse^  Respondent. 

xxT  the  Court  held  before  E.  E.  Deacon^  Esq.,  the  barrister 
duly  appointed  to  revise  the  list  of  voters  for  the  borough 
of  Bradford,  in  the  county  of  York,  on  the  2nd  of  October, 
1843,  Robert  Waterhouse,  whose  name  was  inserted  in  the 
list  of  voters  for  the  said  borough,  objected  to  the  name  of 
William  Allan  being  retained  in  the  list  of  voters  for  the 
said  borough,  as  not  having  been  entitled  on  the  31st  of 
July,  1843,  to  have  his  name  inserted  in  any  list  of  voters 
for  the  same  borough  in  respect  of  a  house  alleged  to  be 
occupied  by  him  at  West  Grove  Street,  in  the  town  of 
Bradford. 

On  behalf  of  the  objection,  all  the  requisitions  of  the 
statute  6  Vict.  c.  18,  s.  17,  were  proved  to  have  been  com- 
plied with,  as  to  the  delivery  of  the  proper  notice  of  objec- 
tion to  the  overseers ;  and  all  the  directions  of  the  100th 
section  of  the  same  act  were  also  proved  to  have  been 
strictly  adhered  to,  except  that  the  notice  directed  to  the 
party  whose  vote  was  objected  to  was  delivered,  open  and 
in  duplicate,  to  the  post-master's  managing  clerk,  instead 
of  to  the  post-master  himself,  who  was  proved  to  have  been 
absent  from  Bradford  at  the  time  such  notice  was  delivered, 
and  that  the  duties  as  to  comparing  the  notice  with  the 
duplicate,  and  stamping  and  returning  the  latter  to  the 
party  bringing  the  same,  were  performed  by  the  managing 
derk  and  not  by  the  post-master  himself. 

On  the  production  of  the  stamped  duplicate  by  the  party 
who  posted  such  notice,  the  barrister  decided  that  this  was 
evidence  of  the  notice  having  been  given  to  the  person  at 
the  place  mentioned  in  such  duplicate  on  the  day  on  which 
such  notice  would  in  the  ordinary  course  of  post  have  been 
delivered  to  such  place. 

The  agent  for  the  party  objected  to  contended  that  the 
notice  should  have  been  delivered  to  and  examined  by  the 
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1844.         the  fee  to  be  paid  for  such  registration  (which  fee  shall  in 
^j[J[^      no  case  exceed  2d.  over  and  above  the  ordinary  rate  of 
Appellant,      postage),  as  shall  from  time  to  time  be  made  by  the  post- 
Rfispondent.    master-general  in  that  behalf;  and  in  all  cases  in  which 
such  fee  shall  have  been  duly  paid,  the  post-master  shall 
compare  the  said  notice  and  the  duplicate,  and,  on  being 
satisfied  that  they  are  alike  in  their  address  and  in  their  con- 
tents, shall  forward  one  of  them  to  its  address  by  the 
post,  and  shall  return  the  other  to  the  party  bringing  the 
same,  duly  stamped  with  the  stamp  of  the  said  post-office ; 
and  the  production  by  the  party  who  posted  such  notice  of 
such  stamped  duplicate  shall  be  evidence  of  the  notice 
having  been  given  to  the  person  at  the  place  mentioned  in 
such  duplicate  on  the  day  on  which  such  notice  would  in 
the  ordinary  course  of  post  have  been  delivered  at  such 
place:  Provided  also,  that,  if  no  place  of  abode  of  the 
person  objected  to  shall  be  described  in  the  said  list,  or  if 
such  place  of  abode  shall  be  situate  out  of  the  united  king- 
dom, then  it  shall  be  sufficient  if  notice  shall  be  given  to 
the  said  overseers  and  to  such  occupying  tenant  as  afore- 
said (if  any)  in  the  case  of  a  county  voter,  or,  in  the  case 
of  a  city  or  borough  voter,  to  the  overseers  or  to  the  town- 
clerk,  or,  in  the  case  of  a  liveryman  of  the  city  of  London, 
to  the  secondaries  and  clerk  of  the  particular  company  to 
which  the  person  objected  to  shall  belong,  as  is  in  each  of 
the  said  cases  hereinbefore  required/'     The  act  in  precise 
and  positive  terms  requiring  this  duty  to  be  performed  by 
the  post- master,  the  question  is  whether  it  is  one  that  he 
can  delegate  to  a  clerk  or  servant.     There  are  two  parties 
interested,  the  party  objecting,  and  he  that  is  objected  to. 
This  particular  mode  of  service  of  the  notice  is  in  ease  of 
the  person  making  the  objection,  and  there  can  be  no 
reason  why  it  should  not  be  pursued  strictly.     The  legis- 
lature seem  to  have  considered  it  essential  to  protect  the 
voter.     It  is  not  every  post-master  that  is  impowered  to 
receive  and  to  transmit  these  notices,  but  only  those  who 
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1844.         ing  this  strictness  of  constraction :  if  there  be  any  diffi- 
Allak        culty  in  following  the  directions  of  s.  100,  the  notice  may 
AppelUot,      be  served  in  some  other  way. 

WATBBH0U8B 

BMpoDdent. 

J.  L.  Adolpkus,  for  the  respondent. — By  the  22  Geo.  8, 
c.  41,  s.  1,  amongst  the  persons  disqualified  to  vote  in  the 
election  of  members  of  parliament,  are,  '^  any  post-master, 
postmasters-general,  or  his  or  their  deputy  or  depaties,  or 
any  person  employed  by  or  under  him  or  them,  in  receiving, 
collecting,  or  managing  the  revenue  of  the  post-office,  or 
any  part  thereof:'^  the  post-master's  clerk,  therefore,  so 
£ar  as  concerns  the  right  of  voting,  is  as  free  from  political 
bias  as  the  post-master  himself.  The  production  before 
the  revising  barrister  of  the  stamped  duplicate  was  in  itself 
evidence  of  the  due  service  of  the  notice  :  and  he  had  no 
right  to  go  into  the  inquiry  as  to  the  person  by  whom  the 
stamp  was  affixed.  The  act  provides  that  the  post-master 
''shall  compare  the  aaid  notice  and  the  duplicate,  and,  on 
being  satisfied  that  they  are  alike  in  their  address  and  in 
their  contents,  shall  forward  one  of  them  to  its  address  by 
the  post,  and  shall  return  the  other  to  the  party  bring- 
ing the  same,  duly  stamped  with  the  stamp  of  the  said 
post-office ;  and  the  production  by  the  party  who  posted 
such  notice  of  such  stamped  duplicate  «Aa//  be  evidence  of 
the  notice  having  been  given  to  the  person  at  the  place 
mentioned  in  such  dupUcate  on  the  day  on  which  such 
notice  would  in  the  ordinary  course  of  post  have  been  de- 
livered at  such  place.'^  Supposing  the  duty  of  comparing 
the  notice  with  the  duplicate  to  be  imposed  on  the  post- 
master alone,  that  of  stamping  the  duplicate  is  not.  [Ttn- 
dal,  C.  J. — ^The  words  would  rather  seem  to  import  that  the 
stamping  shall  be  the  act  of  the  party  who  compares  the 
notice  with  the  duplicate.]  In  the  case  of  deeds  or  agree- 
ments stamped  on  payment  of  a  penalty,  the  Courts  accredit 
them  when  produced,  and  do  not  inquire  at  what  time  or  by 
whom  the  stamp  was  affixed  to  them^—TTie  King  v.  The  In- 
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1844.        It  is  impossible  that  all  the  daties  of  the  post-master  can  be 

AixAw"      performed  by  the  principal :  and  it  must  be  assumed  that 

AppeUant,      the  legislature  w&e  cognizant  of  the  course  of  business 

WATBftHOnSB 

BespondeDt.  at  me  sevccal  post-offices.  By  the  2nd  section  of  the  7 
WilL  4  &  1  Vict.  c.  38^  the  general  act  for  the  management 
of  the  post-office,  it  is  enacted,  that,  "  wheresoever  within 
the  united  kingdom  and  other  her  Majesty's  dominions 
posts  or  post  communications  are  now  or  may  be  hereafter 
established,  the  postmaster-general,  by  himself  or  by  his 
(kpuiies  and  thdr  respective  servants  and  agents,  shall  hare 
the  exdusiye  privilege  of  conveying  from  one  place  to 
another  all  letters,  and  shall  also  have  the  exclusive  privi- 
lege of  performing  all  the  incidental  services  of  receiving, 
collecting,  sending,  despatching,  and  delivering  all  letters,'' 
with  certain  exceptions.  And  by  s.  9  it  is  enacted  ''  that 
the  postmaster-general  may  appoint  sufficient  deputies, 
agents,  and  servants  under  him,  for  the  better  managing 
the  post-office  revenue  at  the  several  places  within  the 
united  kingdom  and  other  her  Majesty's  dominions  where 
posts  or  post  communications  shall  be  established;  and 
whenever  the  postmaster-general  is  by  the  post-office  laws 
impowered  or  required  to  do  any  act,  all  such  deputies, 
servants,  and  agents,  according  to  the  natiure  and  extent  of 
their  commission  or  deputation  or  appointment,  shall  be 
construed  to  be  so  impowered  or  required,  unless  the  con- 
trary be  expressed  therein."  The  clerk  of  the  post-master  in 
this  case  was  therefore  clearly  a  person  authorised  to  perform 
the  service  of  receiving  and  despatching  this  notice ;  and 
there  can  be  no  doubt  but  that  he  was  equally  competent 
to  compare  and  to  stamp  the  duplicate.  A  man  may  in 
general  appoint  a  deputy  for  all  matters  that  are  not  of  a 
judicial  character,  or  involving  any  trust  Bacon's  Abridg- 
ment, Offices  and  Officers  (L),  and  Comyns's  Digest,  Offi- 
cer (D.  1.),  (D.  2.),  comprehend  nearly  all  the  law  upon  the 
subject.  In  Midhurst  v.  Waite,  8  Burr.  1259,  where  the 
question  was  whether  a  deputy  high  constable  appointed 
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1844.  comptroller  in  the  Custom-Hoiise  not  agreed  with :  and 
Allan  ^^'^  *^®  agreement  is,  not  with  the  depnty  himself,  but 
Appellant,  i^th  the  deputy  of  the  deputy,  with  the  assent  of  the 
Rfltpondent.  comptroller  kc**  To  which  it  was  answered,  that,  ''  here 
Bichard  Enys  was  deputy  in  fieurto,  and  exercised  the  place 
in  the  Custom-House :  and,  although  he  were  not  de  jure, 
that  shall  not  prejudice  the  merchants  who  made  their 
compositions  with  him ;  for,  it  would  be  very  mischievous 
unto  them  to  examine  by  what  authority  they  sit  and 
make  their  composition/'  And  of  that  opinion  were  all 
the  Barons, ''  that  it  was  sufficient  for  them  to  make  their 
composition ;  for,  he  being  deputy  de  facto,  and  sitting  in 
the  Custom-House  with  other  officers,  they  making  their 
composition  there,  it  was  well  enough/'  So,  in  Vwrker  y. 
Kett^  1  Salk.  95, 1  Lord  Raym.  658,  where  a  surrender  of 
a  copyhold  had  been  taken  by  one  specially  appointed  for 
the  purpose  by  the  deputy  steward,  and  the  question  was 
whether  such  surrender  were  valid.  Lord  Holt  said :  '^  Sup- 
posing him  to  be  an  under  deputy,  as  if  he  had  not  been 
constituted  to  do  a  particular  thing,  but  to  be  Clerk's  (the 
deputy's)  deputy,  this  had  been  void,  and  he  had  no  real 
authority:  yet  even  that  constitution  would  have  given 
him  the  colour  and  reputation  of  an  authority  to  act  as  a 
steward  de  facto.  And  what  he  does  as  such  is  sufficient 
among  the  tenants,  for  they  have  no  power  to  examine  his 
authority,  nor  is  he  to  render  them  any  account  of  it." 
So,  here,  the  person  by  whom  the  notice  was  examined  and 
forwarded  actiug  as  the  post-master,  the  Court  will  not  in- 
quire whether  he  was  a  person  duly  authorized  or  not. 

Bompas,  Seijeant,  in  reply. — ^The  question  here  is  not  as 
to  the  right  of  the  postmaster-general  to  appoint  a  deputy 
post-master :  here,  the  party  was  not  a  deputy ;  he  was  a 
mere  derk.  In  Miles  v.  Bough,  3  Ad.  &  £.  N.  S.  845,  the 
11  Greo.  4  &  1  Will.  4,  c.  Ixix,  an  act  for  building  a  sus- 
pension bridge  across  the  Avon,  provided  that  where  any 
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1844.  dined  to  the  opinion  that  the  proper  construction  of  the 
Allan  statute  required  the  several  acts  specified  in  the  100th  sec- 
Appeiiant,  tion  to  be  performed  personally  by  the  post-master ;  found- 
ing my  c^inioD  principally  on  the  ground  that  the  post- 
master is  named  in  the  section  without  any  mention  of  a 
deputy  or  assistant,  and  that  the  interpretation  daine 
(s.  101),  which  in  some  instances  authorizes  acts  directed 
to  be  performed  by  principals  to  be  performed  by  subordi- 
nate officers,  is  silent  as  to  the  office  of  post-master.  But, 
upon  further  consideration,  I  agree  with  my  Brethren  in 
thinking  that  the  intention  of  the  legislature  was,  to  autho- 
rise these  acts  to  be  done  by  a  clerk  or  servant  of  the  post- 
master at  the  office,  acting  in  his  aid  and  assistance,  and 
under  his  direction  and  control. 

That  the  term  "  post-master,*'  where  it  first  occurs  in 
the  section,  cannot  be  strictly  and  literally  confined  to  the 
post-master  personally,  seems  necessarily  to  follow  from  the 
extreme  inconvenience  that  must  result  if  such  construction 
should  be  adopted.  According  to  the  terms  of  the  act,  the 
notice  and  its  duplicate  are  to  be  delivered  to  the  post- 
master. The  delivery,  therefore,  even  to  a  clerk  or  ser- 
vant at  the  office,  although  all  the  subsequent  duties  were 
performed  by  the  post-master  himself,  would,  upon  that 
eonstructioU)  be  no  compliance  with  the  statute.  The  veiy 
hand  of  the  post-master  himself  must  be  that  into  which 
the  notice  is  delivered.  But  the  post-master  may  be  per- 
sonally unknown  to  the  party  who  brings  die  documents; 
What,  evidence  is.  he  to  furnish  himself  with  that  the  de- 
livery was  made  to  the  real  post-master,  if  that  point 
should'  afterwards  be  contested  ?  In  what  state  of  tincer- 
taikity  must  the  party  who  sends  his  notice  by  the  post  be 
lefl^  if,  at  the  time  when  he  means  to  avail  himself  of  it,  he 
is  liable  to  be  defeated  by  evidence  that  it  was  not  the 
post-master  himself  but  a  derk  who  took  it  from  his  hands! 
The  same  difficulty  would  equally  apply  to  the  performance 
of  the  other  duties  imposed  on  the  post-master;  for,  it 
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1844.  to  have  been  substantiaUy  complied  with  in  the  present 

Allan  CBse,  we  hold  the  objection  to  the  notice  fails,  and  that  the 

Appellant,  decision  of  the  revising  barrister  is  right,  and  mnst  be — 

Watbrhousb 

*t«pon<>ent-  Afllrmed. 


Sir  Bichard  Dobson,  Knight,  Appellant;  Jones, 

Tuesday,  Respondent. 

AprU  30th.       A 

R.  D.,  the  inr.  jlVT  the  Conrt  held  before  James  Espinasse,  Esq.,  the  bar- 
SS  Hosp'i^'  rister  duly  appointed  to  revise  the  list  of  voters  for  the 
claimed  to  hate  borough  of  Greenwich,  William  Jones  (7)  objected  to  the 

his  name  m-  °  '  \   /        «i 

aerted  in  the  name  of  Sir  Bichard  Dobson  being  retained  upon  the  list 
the  borough  of  of  persons  entitled  to  vote  in  the  election  of  members  of 
?^^!^tiJ'  parliament  for  the  borough  of  Greenwich,  in  the  parish  of 
he  was  appoint-  Greenwich,  in  respect  of  the  qualification  for  which  his 

ed  nmeteen  ''  ^  ^      * 

years  ago  by      name  was  inserted  in  the  list,  that  is  to  say — ''  House. 

the  lords  of  the   ^   z*  m  •  i.  tt        *j.  i  a 

Admiralty;        Infirmary,  Greenwich  Hospital. 

that  his ap.  rpj^^  {^^^  ^f  ^jie  casc  wcrc  as  follow: — The  appellant, 

pointment  was  ^^  ' 

to  enure  during  who  is  the  surgcon  to  Greenwich  Hospital,  has  occupied  a 

g^ood  beha- 
viour ;  that  he    house  at  the  Infirmary  in  the  Hospital  for  the  last  nineteen 

hadTdone  M  J^ars  and  upwards.     It  is  the  house  appropriated  for  the 

during  the  surgcou  of  the  Hospital,  and  he  occupies  it  as  such.     He 

nineteen  years)  took  possessiou  of  the  housc  upou  being  appointed  surgeon, 

hospital  of  the  and  has  occupied  it  ever  since.    The  house  is  of  the  dear 

vl^e  ono/  yearly  value  of  10/.  and  upwards.    The  furniture  in  the 

and  upwards, 

allotted  to  him  as  such  surgeon  by  the  lords  of  the  Admiralty,  and  which  he  was  rehired  to 
occupy,  with  a  Tiew  to  the  more  efficient  performance  of  his  duties  as  surgeon  ;  that  his  name 
was  upon  the  rate-books  of  the  parish  ;  that  the  rates  and  window-tax  were  and  always  had  been 
paid  by  the  commissioners  of  the  hospital  (in  whom  is  vested  the  property  of  and  belonging  to 
the  hospital)  none  having  ever  been  demanded  of  or  tendered  or  paid  by  him  : — Held,  that  tKif 
occupation  did  not  constitute  R.  D.  tenant  of  the  house ;  nor  could  he  be  considered  as  the 
owner,  within  the  27th  section  of  the  2  Will.  4,  c.  45. 

Whether  under  the  circumstances  the  payment  of  rates  and  taxes  was  a  sufficient  payment  by 
or  for  R.  D.  within  the  same  clause— ^ictfre. 

(7)  Quaere,  whether  this  case  Jones  was  a  person  having  a  right 
was  not  defective  by  reason  of  the  to  object.  See  the  6  Vict.  c.  18, 
want  of  an  allegation  that  William      s.  33. 
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1R44         are  to  be  made  without  onr  express  permission.    T^iej  are 

DoBsoN       ^  ^>^  their  best  endeavomrs  to  preserve  them  xminjured, 

^^JwmB^      and  in  a  neat  and  proper  state  of  cleanliness  and  repair; 

Bcspoodoit.    and  they  will  be  required  to  make  good  any  loss  or  injury 

arising  from  negligence  or  inattention  on  their  parts/' 

The  regulations  above  referred  to  were  made  by  the  lords 

commissioners  of  the  Admiralty  under  and  by  virtue  of  the 

10  Geo.  4,  c.  25,  intituled  "  An  Act  to  provide  for  the  better 

management  of  the  affairs  of  Greenwich  Hospital/'  by  the 

lOGco.4,c.25,  3rd  section  of  which  it  is  enacted  "  That  the  whole  of  the 

i^pointment      affairs  of  the  said  Royal  Hospital,  and  the  commissioners 

^J^^°^  ^  of  Greenwich  Hospital  thereby  appointed,  and  their  sue- 

cessors  to  be  appointed  as  thereinafter  directed,  and  all 
other  the  ofScers  and  persons  appointed  to  the  said  Hos- 
Jiital,  and  to  any  situations  connected  therewith,  and  to 
the  sdiools  of  the  said  Hospital,  shall  be  under  the  autho- 
rity, control,  and  direction  of  the  Lord  High  Admiral  or 
commissioners  Tor  executing  the  office  of  the  Lord  High 
Admiral  for  the  time  being ;  and  the  appointment  of  all 
officers  of  the  said  Hospital,  civil  and  military  (except  the 
governor,  lieutenant-governor,  and  commissioners  of  the 
said  Hospital,  who  shall  be  appointed  by  his  Majesty,  his 
heirs  and  successors),  and  the  appointment  of  the  chaplains 
thereof,  and  of  the  rectors,  vicars,  and  perpetual  curates  of 
the  livings  and  chapelries  belonging  or  which  may  belong 
to  the  said  Hospital,  and  the  establishing  of  rules,  orders, 
and  regulations  for  the  guidance  of  the  commissioners  of 
Greenwich  Hospital  and  their  successors  in  the  manage- 
ment of  the  estates  and  property  of  the  said  Hospital,  a&d 
the  admission  of  officers,  pensioners,  and  nurses  into  the 
said  Hospital,  and  the  salaries  to  be  paid  to  all  such  officers 
Imd  persons  respectively,  shaU  be  exercised  by  and  vested 
in  the  Lord  High  Admiffd  or  commissioners  for  executing 
the  office  of  Lord  High  Admiral  for  the  time  being,  who 
shall  have  full  power  to  remove  from  the  said  Hospital, 
aiid  from  any  situation  connected  therewith,  any  officer  or 
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1844. 


Appeflant, 

JOKSS 


1.  Aitotlie 
2«nbipof 


whether  he  has  paid  rates  and  taxes  within  the  meaning 
of  the  same  cbrase. 

1.  Prior  to  the  passing  of  the  10  Geo.  4,  c.  25,  there 
existed  a  body  corporate  hj  the  name  of  ^*  The  commis- 
sioners and  governors  of  the  Boyal  Hospital  for  seamen  at 
Greenwich  in  the  county  of  Kent/'  By  the  1st  section  of 
that  act  the  corporation  was  dissolved,  and  by  ss.  1  and  21, 
all  the  estates  &c.  of  the  corporation  are  vested  in  a  new 
body  caQed  "  The  commissioners  of  Greenwich  Hospital/' 
The  strict  legal  estate,  therefore,  is  in  these  last-named 
commissioners.  By  s.  8  the  general  control  over  the  af- 
fairs of  the  hospital,  and  the  appointment  of  all  officers 
dvil  and  military  (except  of  the  governor,  heutenant-go- 
vemor,  and  commissioners),  are  vested  in  the  Lord  High 
Admiral  or  commissioners  for  executing  the  office  of  Lord 
High  Admiral  for  the  time  being,  who  are  impowered  to 
remove  from  the  said  Hospital,  and  from  any  situation  con- 
nected therewith,  any  officer  or  other  person  as  aforesaid 
(except  the  governor,  lieutenant-governor,  and  such  com- 
missioners, rectors,  vicars,  and  curates),  who  shall  be 
guilty  of  any  misbehaviour  in  their  said  respective  situ- 
ations or  offices.  The  appointment  of  surgeon  to  the  Hos- 
pital, therefore,  is  an  appointment  during  good  behaviour, 
that  is,  an  appointment  for  life,  for  the  law  will  not  pre- 
sume that  he  will  be  guilty  of  misconduct.  In  Bacon's 
Abridgment,  Offices  and  Officers  (H),  it  is  said,  that,  "  if 


relief  of  the  poor  in  locb  parish  or 
townihip  made  dmiDg  the  time  of 
■Dch  hit  occupation  so  required  as 
aforesaid,  nor  unless  such  person 
shall  have  paid,  on  or  before  the 
20th  day  of  July  in  such  year,  all 
ihe  poor-rates  and  assessed-taxes 
which  shall  have  become  payable 
from  him  in  req»ect  of  such  pre- 
mises previously  to  the  6th  day  of 
April  then  next  preceding:  Pro- 
vided also^  that  no  such  person 


shall  be  so  registered  in  any  year 
unless  he  shall  have  resided  for  six 
calendar  months  next  previous  to 
the  last  day  of  July  in  such  year 
within  the  dty  or  borough,  or  within 
the  place  sharing  in  the  election  for 
the  city  or  borough,  in  respect  of 
which  city,  borough,  or  place  re- 
spectively he  shall  be  entitled  to 
vote,  or  within  seven  statute  miles 
thereof  or  of  any  part  thereof." 


IN  TMM  OOMlfOM  FULIS, 

1844.        kgal  title,  anortgagor  or  aoestnique  trust  could  not  Yota 
If  the  party  haa  snch  an  interest  as  the  Court  c^  Queen*8 
Bench  would  confirm  him  in,  he  is  owner  pro  hac  vice. 
2.  The  comnussionen  of  the  Hospital  being  the  strict 
2.  Team.        1^8^  owners,  the  interest  of  Sir  Richard  Dobson  is,  taking 

it  at  the  lowest,  a  tenancy  at  will.  He  has  occupied  the 
house  for  nearly  twenty  years;  and  he  has  during  that 
time  had  the  scde  and  exclusive  occupation  of  it.  He 
might  maintain  trespass  against  a  wrongdoer :  and,  with- 
out a  previous  demand,  the  ccmimissioners  clearly  could 
not  bring  trespass  or  qectment  against  him.  In  7%e  JCby 
T.  The  InkabUanU  of  CheduUm,  4  B.  &  C.  2S0,  6  D.  &  R. 
269,  a  pauper,  who  rented  a  farm  at  Chediston,  assigned  it 
to  one  Page;,  upon  trust  to  cultivate  it  and  pay  the  pauper's 
debts  kc.  The  lease  expired  in  1817:  no  settlement  of 
accounts  took  place ;  but  Page,  without  the  authority  of 
the  pauper,  then  hired  a  house  in  Halesworth  at  the  yearly 
rent  of  18/.,  to  which  the  pauper  and  his  funily  removed, 
and  they  resided  there  for  more  than  two  years.  The 
pauper  never  paid  any  rent  or  taxes;  but  Page  was  rated, 
and  paid  the  rent  and  taxes.  It  was  held  that  the  pauper 
gained  a  settlement  in  Halesworth  by  the  occupation  of 
the  house.  Bayley,  J.,  there  said :  "  It  appears  to  me  that 
there  was  a  sufficient  coming  to  settle  on  a  tenement  in 
Halesworth.  l%e  assignment  to  Page  dispossessed  the 
pauper  of  all  right  to  reside  on  the  farm,  and  gave  Page 
the  complete  control  over  it.  Under  these  circumstances. 
Page  took  the  house  in  question,  not  for  his  own  purposes, 
but  as  a  residence  for  the  pauper,  who  removed  to  it  with 
his  family.  It  is  stated,  indeed,  that  the  house  was  larger 
than  Squire  (the  pauper)  wanted,  and  that  Page  put  some 
of  his  own  furniture  into  it ;  but  Squire  had  the  exclusive 
occupation ;  and,  whether  Page  hired  the  house  as  agent 
for  Squire,  or  whether  he  hired  it  for  himself,  and  underlet 
to  Squire,  still  the  latter  was  tenant.  There  might  be  a 
difficulty  in  sajring  that  Page  was  agent :  but  then  it  is 
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Holroyd,  J.^  said :  "  In  the  case  of  master  and  servant,  the 
servant  enjoys  nnder  his  master  either  as  tenant,  or  he  has 
merely  the  nse  of  the  residence  for  his  master's  service,  in 
which  latter  case  the  possession  is  considered  that  of  the 
master ;  bnt  it  cannot  be  said  here  that  the  schoolmaster 
was  the  servant  of  the  person  by  whom  he  was  appointed, 
or  enjoyed  the  honse  as  a  servant,  unless  there  is  some- 
thing to  shew  that  the  possession  of  the  honse  was  retained 
by  the  donor  or  person  appointing  him.    The  legal  and 
the  virtual  possession  must  be  considered  in  him  until  the 
tenancy  is  put  an  end  to  by  those  who  have  a  right  to  do 
so/'    Even  if  the  discretion  of  the  commissioners  of  the 
Hospital  were  not  fettered  as  it  is  by  the  statute,  if  the  ap- 
pellant is  in  a  position  to  maintain  trespass  in  respect  of 
this  house,  he  is  in  the  strictest  sense  of  the  term  a  tenant 
at  will  to  them.     In  The  King  v.  Camfield,  R.  &  M.  C.  C. 
42,  it  was  held,  that,  though  a  servant  live  rent  free  for  the 
purpose  of  his  service  in  a  house  provided  for  that  purpose, 
yet,  if  he  has  the  exclusive  possession,  and  it  is  not  parcel 
of  any  premises  which  his  master  occupies,  it  may  be  de- 
scribed as  the  house  of  the  servant ;  especially  if  the  house 
belongs  not  to  the  master,  but  to  some  person  paramount 
to  the  master,  as  in  the  case  of  a  toll-coUector's  house,  oc« 
cupied  by  the  servant  of  the  lessee  of  the  tolls  for  the  pur- 
pose of  collecting  the  tolls.     [Mauk,  J. — ^The  3rd  section 
of  the  10  Geo.  4,  c.  25,  is  an  enabling  clause :  it  does  not 
restrict  the  commissioners  of  the  Hospital  to  appointments 
during  good  behaviour.     For  anything  that  appears,  this 
gentleman  may  have  been  appointed,  subject  to  dismissal 
on  a  month's  warning.]     The  act  gives  the  commissioners 
no  discretion :  they  can  only  remove  an  officer  who  shall 
be  guilty  of  any  misbehaviour  in  his  office.     [Movie,  J.-^ 
Suppose  the  medical  officer  becomes  old  and  lame  and 
blind  and  deaf  and  dumb,  is  he  not  to  be  removed  ?]     It 
might  be  that  these  infirmities  would  entail  neglect  of 
duty,  which  would  be  misconduct     The  same  might  be 
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will  tender  the  aforesaid  money  to  the  feoffee  at  the  day 
appointed,  the  feoffee  is  not  bound  to  receive  it/^  Upon 
this  Lord  Coke  says :  *'  And  note  that  Littleton  saith  that 
he  is  not  bound  to  receive  it  at  a  stranger's  hand.  But,  if 
any  stranger  in  the  name  of  the  morgageor  or  his  heire 
(without  his  consent  or  privity),  tender  the  money,  and  the 
morgagee  accepteth  it,  this  is  a  good  satisfaction,  and  the 
morgageor  or  his  heire  agreeing  thereunto  may  re-enter  into 
the  land:  Omnis  ratihabitio  retrotrahitur  et  mandato 
sequiparatur.  But  the  morgageor  or  his  heire  may  dis* 
agree  thereunto  if  he  wilL'^  In  all  cases,  if  one  pays  an« 
other's  debt,  and  the  debtor  afterwards  assent  thereto,  that 
is  a  sufficient  payment  to  all  intents  and  purposes.  In 
Yiner's  Abridgment,  Ratihabitio  (A),  pi.  12,  it  is  said,  that, 
''if  A.  is  bound  to  pay  money  at  Coventry,  and  a  stranger 
unknown  to  him  pays  the  money,  and  he  agrees  to  it,  by 
this  he  shall  be  discharged.  Per  Coke,  C.  J.,  3  Bulst. 
149,  Mich.  13  Jac.  in  case  of  Morwood  v.  Dickens/^  Sup- 
pose a  distress  and  replevin,  and  a  plea  of  rieus  in  arriere; 
if  the  rent  has  been  accepted  as  from  the  tenant,  how  must 
that  issue  be  found?  It  clearly  does  not  lie  in  the  mouth 
of  the  recipient  to  say  that  the  party  making  the  payment 
had  no  authority  to  make  it.  It  would  be  enough,  there- 
fore, to  shew  the  subsequent  assent  of  the  appellant  to  the 
payment :  but  here  there  is  upon  the  face  of  the  case  evi- 
dence of  a  prior  agreement  that  the  rates  and  taxes  should 
be  paid  by  the  commissioners.  No  demand  of  the  rates 
and  taxes  is  found  to  have  been  made  on  the  appellant : 
and  they  are  not  due  until  demanded.  In  Chdlen  v.  Morris, 
2  Stark.  577,  it  was  held,  that,  where  the  right  of  voting 
for  a  member  to  serve  in  parliament  is  in  the  inhabitant 
householders  paying  scot  and  bearing  lot,  one  who  has 
been  an  inhabitant  and  has  paid  poor-rates  for  many  years 
is  entitled  to  vote,  although  the  poor-rates  for  three  quar- 
ters of  a  year  are  in  arrear  at  the  commencement  of  the 
election^  no  personal  demand  having  been  made  ypon  the 
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Bartlett  y.  Downes,  5  D.  &  R.  526,  3  B.  &  C.  616,  where  a 
question  arose  as  to  an  appointment  by  the  lord  by  deed  of  a 
steward  of  the  manor  for  the  life  of  the  grantee,  Abbott,  C.  J.^ 
in  delivering  the  judgment  of  the  Court,  after  referring  to 
Littleton,  §  378,  says :  "  Lord  Coke,  when  he  comes  to 
comment  on  that  section,  1  List.  233.  b.,  introduces,  among 
other  offices,  the  very  particular  office  now  in  question. 
He  mentions  the  case  of  a  stewardship  of  a  court  of  a  manor. 
He  says, '  where  an  officer  hath  no  other  profit  but  a  cer- 
tain collateral  fee,  the  grantor  may  discharge  him  of  his 
service,  the  discharge  whereof  is  but  labour  and  charge  to 
him,  but  he  must  have  his  fee :'  and  in  the  same  page  he 
proceeds,  '  K  a  man  doth  grant  to  another  the  office  of 
stewardship  of  his  courts  of  his  manors,  with  a  certain  fee, 
the  grantor  cannot  discharge  him  of  his  service  and  at- 
tendance, because  he  hath  other  profits  and  fees  belonging 
to  his  office  which  he  should  lose  if  he  were  discharged  of 
his  office.'  Now,  that  is  saying,  where  there  is  any  office 
granted  with  a  certain  fee,  and  no  emolument  belonging 
to  the  office  except  that  certain  fee,  that  the  grantor  may 
discharge  the  party  from  the  duties  of  his  office,  which  is 
only  burthensome ;  but,  where  there  is  a  stipulation  made 
that  the  party  shall  have  other  fees,  those  appertaining  to 
the  office,  there  Lord  Coke  says  that  the  grantor  cannot 
discharge,  because  the  grantee  is  to  have  other  profits  be- 
longing to  the  office,  which  he  would  lose  if  he  was  dis- 
charged.'' There  is  no  difference  between  the  nature  and 
duration  of  the  appointment  of  surgeon  to  Greenwich  Hos- 
pital and  that  of  any  other  hospital  or  institution :  he  is 
liable  at  any  time  to  dismissal.  There  is  no  annexation  of 
a  house  of  residence  to  the  service :  those  who  have  the 
regulation  and  control  of  the  affairs  of  the  Hospital  have  a 
discretionary  power  to  award  a  pecuniary  compensation  in 
lieu  of  a  residence.  Whatever  was  the  notion  that  formerly 
prevailed  on  the  subject,  it  is  now  well  understood  that  a  pa- 
rish-clerk or  schoolmaster  votes,  not  in  respect  of  his  office. 
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9/.  5«. ;  and  in  consideration  thereof  pay  the  landlord  the 
rent  due  from  Martinmas^  1831.  The  landlord  agreed 
with  Rhodes  and  the  pauper  to  accept  Rhodes  as  his  tenant, 
and  received  an  undertaking  from  Rhodes  to  pay  the  rent 
due  from  Martinmas,  1831.  No  rent  whaterer  was  paid 
by  Rhodes;  and  at  Martinmas,  1833,  the  landlord  dis- 
trained, and  sold  the  goods  seized,  which  produced  enough 
to  pay  the  whole  rent.  Among  the  articles  sold  under  the 
distress  were  some  which  had  been  transferred  from  the 
pauper  to  Rhodes,  consisting  of  fixtures  and  furniture  to 
the  value  of  5/. ;  but  there  was  no  specific  account  of  the 
sum  produced  by  these  articles.  The  Court  held  that  the 
rent  due  in  respect  of  the  pauper's  occupation  fix)m  Mar- 
tinmas, 1831,  was  not  paid  by  him.  Williams,  J.,  said : 
^  One  object  of  this  statute  [1  Will.  4,  c.  18,  s.  1]  was,  to 
put  an  end  to  constructive  payments  of  rent,  which  had 
perplexed  the  courts  of  Quarter  Session.  If  the  terms  of 
the  statute  are  adhered  to,  and  actual  payment  of  the  rent 
insisted  upon,  no  difficulty  will  arise.''  And  Coleridge,  J. : 
''  It  is  ux^ed  that  the  landlord  agreed  to  this;  but  he  only 
agreed  to  accept  the  new  man  as  tenant,  and  received  his 
undertaking  for  the  arrear  of  rent.  Even  if  that  party  had 
paid  it  immediately,  it  would  be  a  stretched  construction 
to  call  this  a  payment  by  the  pauper.  But  the  contract 
was  not  acted  upon ;  and  then  the  landlord  exercised  his 
right  of  distraining  for  the  rent  due.  Upon  whose  pro- 
perty did  he  distrain?  That  of  the  actual  tenant.  Can  it 
be  said  that  this  iras  a  payment  of  rent  for  the  last  half- 
year  of  the  pauper's  occupation  'by  the  person  hiring'  the 
premises  ?''  Under  the  previous  act  of  6  Qeo.  4,  c.  57,  it 
was  not  necessary  that  the  rent  should  be  paid  by  the 
tenant— 7%e  Kbig  v.  Tke  InhabUanis  of  Rutkm,  5B.&  Ad. 
215,  2  N.  &  M.  97.  Here,  there  has  not  even  been  u  ccm- 
stmctive  payment  of  rates  by  the  supposed  tenant :  no 
money  payment  of  a  larger  amount  of  rent  in  consideration 
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^  '  and  the  more  effectual  performance  of  the  service  required 

DOBSOM  '^  .      / 

Appdkait,  from  such  officcr  or  servant ;  upon  the  same  principle  as 
the  coachman  who  is  placed  in  rooms  of  his  master  over 
the  stable^'the  gardener  who  is  put  into  a  house  in  the 
garden,  or  the  porter  who  occupies  the  lodge  at  a  park- 
gate,  cannot  be  considered  to  occupy  as  tenants,  but  as 
servants  merely,  whose  possession  or  occupation  is  strictly 
and  properly  that  of  their  master. 

In  deciding,  therefore,  the  present  appeal,  we  have  only 
to  consider  within  which  of  the  two  classes  the  present  case 
ranges  itself. 

It  is  found  by  the  case,  that  the  appellant  is  the  sur- 
geon of  Greenwich  Hospital;  that  the  house  which  he 
occupies  is  in  the  Infirmary ;  and  that  he  occupies  it  as 
such  surgeon.  Now,  the  nature  of  the  office  of  surgeon  to 
the  Hospital  is  such  that  a  residence  in  some  known  and 
certain  dwelling  may  reasonably  be  required  for  the  due 
performance  of  the  duties  of  the  office. 

But  it  is  further  found  that  the  appellant  was  placed  in 
this  house  when  he  was  first  appointed  (nineteen  years 
ago),  that  he  has  continued  to  occupy  it  ever  since,  and 
that  it  is  the  house  appropriated  to  the  sui^eon  for  the 
time  being. 

And,  lastly,  it  is  found  by  the  revising  barrister,  that, 
by  the  regulations  established  by  the  lords  commissioners 
of  the  Admiralty,  the  officers  of  the  Hospital  having  apart- 
ments are  to  inhabit  those  assigned  to  them,  and  that  no 
exchanges  or  other  appropriations  are  to  be  made  without 
permission. 

The  revising  barrister,  upon  this  state  of  the  evidence 
before  him,  appears  to  have  come  to  the  conclusion  that 
the  appellant  occupies  this  house,  not  simply  by  permusion 
of  the  Oovemment  and  as  part  of  the  remuneration  for  his 
services  as  surgeon,  but  that  he  is  required  to  occupy  this 
house  with  a  view  to  the  more  efficient  performance  of  the 
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months  next  and  immediately  after  the  date  of  the  said 
letters  patent^  that  then  the  said  letters  patent,  and  all 
liberties  and  advantages  whatsoever  thereby  granted,  should 
utterly  ceasCj  determine,  and  become  void,  anything  there- 
inbefore contained  to  the  contrary  thereof  in  any  wise  not- 
withstanding/' and  averred  that  the  plaintiff  did  after- 
wards, and  within  six  calendar  months  next  and  immedi- 
ately after  the  date  of  the  said  letters  patent,  to  wit,  on  the 
80th  of  July,  1842,  "  in  pursuance  of  the  said  proviso  and 
of  the  said  letters  patent,  particularly  describe  and  ascer- 
tain the  nature  of  the  said  invention  and  in  what  manner 
the  same  was  to  be  performed,  by  an  instrument  in  writing 
under  his  hand  and  seal,  and  cause  the  same  to  be  inrolled 
in  the  said  High  Court  of  Chancery  within  the  said  space 
of  six  calendar  months  next  and  immediately  aft;er  the 
date  of  the  said  letters  patent,  to  wit,  on  the  10th  of  Au- 
gust, 1842/' 

The  fifth  plea  stated  that  the  said  instrument  in  writing 
in  the  declaration  mentioned  to  have  been  inrolled  in  the 
High  Court  of  Chancery  within  six  calendar  months  next 
and  immediately  after  the  date  of  the  said  letters  patent, 
Spedftcatioii.  was  and  is  as  follows,  that  is  to  say — "  In  making  plaited 
fabrics  for  frills  and  for  other  purposes,  the  folding  and 
fastening  of  the  plaits  have  been  performed  by  hand  after 
the  fabrics  used  have  been  woven:  now,  the  object  of  the 
invention  is,  to  manufacture  plaited  fabrics  by  the  act  of 
weaving  in  a  loom;  and,  in  order  that  the  invention  may 
be  most  fully  understood  and  readily  carried  into  effect, 
I  will  proceed  to  explain  the  means  pursued  by  me,  and 
in  dcHUg  so  I  will  first  explain  the  invention  in  its 
most  simple  form;  and,  in  so  doing,  I  will  suppose  the 
&bric  to  be  made  according  to  the  invention  to  be  a 
plain  tabby  weaving  of  linen,  cotton,  silk,  or  other  yam 
or  thread.  In  explaining  the  invention,  I  will  suppose 
that  it  is  desired  to  have  a  fabric  woven  in  an  ordinary 
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1844.  than  the  parts  of  the  warp  which  go  to  make  the  parts  bb; 
the  conseqaence  of  which  will  be^  that,  so  soon  as  a  quan- 
tity of  weft  has  been  thrown  in  and  beaten  up  so  that  the 
further  beating  up  will  overcome  the  weight  of  the  parts  of 
the  warp  aa,  those  parts  will  give  way  to  the  reed,  and^  as 
the  weighting  of  the  parts  of  the  warp  which  go  to  make 
the  parts  bb  o{  the  jGEtbric  will  resist  the  beating  up  of  the 
weft  for  a  longer  time,  the  further  throwing  in  and  beating 
up  of  the  weft  will  cause  the  fabric  at  a  a  as  made  to  be 
formed  into  plaits ;  and  the  size  of  the  plaits  will  in  some 
degree  depend  on  the  difference  of  the  weighting  of  the 
parts  of  the  warp  aa  and  bb,  for,  so  soon  as  there  has  been 
a  quantity  of  weft  thrown  in  which  in  the  beating  up  of 
the  reed  will  offer  such  a  resistance  as  will  overcome  the 
weighting  of  the  parts  of  the  warp  b  b,  then  the  plaiting 
again  commences ;  hence  it  will  be  seen  that  the  effect  of 
plaiting  of  the  fabric  will  depend  on  the  relative  speeds  at 
which  the  two  sets  of  warp  threads  a  a  and  b  b  are  unwound^ 
for,  if  they  were  equally  weighted  or  otherwise  all  delivered 
at  the  same  speed,  the  fabric  produced  would  be  equal  in  all 
parts ;  but,  as  the  one  set  i  i  is  controlled  to  be  delivered 
slower  than  the  other  set  a  a,  the  set  of  warp  threads  a  a 
will  be  more  quickly  used  up,  whilst  the  weft  threads  will 
be  more  closely  beaten  up  on  the  set  of  warp  threads  b  b. 
I  have  here  spoken  of  the  warp  threads  a  a  and  b  b  being 
governed  by  difference  of  weighting,  in  order  to  regulate 
their  being  delivered  from  their  warp  beams  at  different 
speeds,  that  being  the  means  at  present  practised :  but  it 
will  be  evident  that  other  means  of  regulating  and  govern- 
ing the  delivery  of  the  warp  threads  a  a  and  i  &,  so  that  they 
are  delivered  at  different  speeds  according  to  the  plaits  de- 
sired to  be  made,  may  be  resorted  to  in  place  of  difference  o{ 
weighting  of  the  two  sets  of  threads.  In  the  above  descrip- 
tion I  have  explained  the  invention  in  the  simplest  form : 
but  it  will  be  evident,  that,  besides  tabby  weavings,  twiUs, 
satins,  and  other  plain  as  well  as  ornamental  weavings,  may 
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and  except  the  said  instrument  in  writing  tliereinbefive 
set  forth  and  contained  was  imoUed  in  the  said  High 
Court  of  Chancery  within  six  calendar  months  next  and 
immediately  after  the  date  of  tke  said  letters  patent,  in 
pnrsnanoe  of  the  said  proriso  in  the  said  letters  patent  in 
that  behalf  contained^  whereby  and  by  reason  thereof  the 
said  letters  patent  became  and  were  and  stillareof  nofivoe 
and  effect — ^verification. 
To  this  plea  the  plaintiff  demurred  generally. 


Byles,  Serjeant  {Corrie  was  with  him),  in  support  of 
the  demmrer,  was  stopped  by  the  Court,  who  called 
upon — 


Ckamiett,  Serjeant  (with  whom  was  ffeiiter),  to  sustain 
his  plea  (9). — The  specification  does  not  daim  any  im- 
provement in  the  article  to  be  manufiM^tured,  or  that  it 
can  be  produced  at  a  smaller  cost ;  but  it  professes  to  de- 
scribe a  better  mode  of  accomplishing  the  manufiMstnre,  an 
improved  method  of  manufiEu^turing  certain  known  fidutics 
by  combining  several  things,  not  stating  whether  new  or 
old :  and  the  Court  cannot  assume  that  there  is  novelty. 
Then,  the  title  of  the  letters  patent  is  too  large :  it  de- 
scribes them,  to  be  granted  for  "  w^prtnfemeiUs  in  the 
manufacture  of  plaited  fabrics/^  whereas  there  is  but  a 
single  improvement  su^ested  by  the  specification;  and  it 


(9)  The  points  marked  for  argu- 
ment on  the  ]>art  of  the  defendants 
were — *'  That  the  instrument  in 
writing  or  specification  in  the  fifth 
plea  was  iosufiicient,  and  did  not 
comply  with  the  proviso  of  the  let- 
ters patent,  in  the  foHowing  re- 
npetU: — That  the  specification  did 
not  describe  and  ascertain  any  im- 
prototmeniM  in  the  manufacture  of 
plaited  fabrics,  and  in  what  manner 
th^  nme  were  to  be  performed — 


that  the  inirention  described  and 
ascertained  in  the  said  spedficatioQ 
was  not  the  invention  for  which 
the  letters  patent  in  the  declaratioii 
mentioned  were  granted — that  the 
specification  was  inconsistent  and 
repugnant  with  itself  and  the  let- 
ters patent — and  that  the  speeiJUm- 
Hon  wot  inconsistent  witM  and  did 
not  support  the  title  of  the  said  let- 
ters patent,^* 
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tween  the  title  of  these  letters  patent  and  the  specification 
as  will  justify  us  in  saying  that  the  plaintiff  has  not  com- 
plied with  the  proviso. 

Judgment  for  the  plaintiff. 


Ann  Boodle  v.  Cambell. 

X  HIS  was  an  action  of  debt.    The  declaration  stated  that 
theretofore^  to  wit,  on  the  27th  of  July^  1840,  by  a  certain 


and  the  defendant  of  the  other  part,  which  said  indenture 
being  in  the  possession  of  the  defendant  the  plaintiff  could 
not  produce  the  same  to  the  Court  here,  the  plaintiff  did 
demise,  lease,  and  to  farm  let  unto  the  defendant  certain 


25th  of  March  then  last  past  for  and  during  and  unto  the 
full  end  and  term  of  ten  years  thence  next  ensuing  and 


Friday, 

To  d^  for 
191/.  5t.  for, 
2|  yean'  rent 

SJlfSsf  ^dlmT'  i^<^6^*^^^"^  ^^^^  made  between  the  plaintiff  of  the  one  part, 

pleaded,  as  to 
40/.  lOt.,  par- 
cel &c.,  tkat, 
before  the  mak- 
ing of  the  in- 
doiture  in  the 
declaration 

mentioned,  the   lands,  tenements,  and  premises,  with  the  appurtenances, 
Te^  part  of     therein  mentioned,  to  have  and  to  hold  the  same  from  the 

tliedeviaed 
premiKS  toone 
E.B.  in  fee; 
that  E.  B.  by 

hUwiilderiMd    fully  to  be  complete  and  ended,  yielding  and  paying  there- 

tliesame  to  his 
wife  A.  B.,  and 

J.  P.,  their  hein  and  assigns  for  ever ;  that,  qfler  the  eommeneement  of  the  tuit,  the  said  A.  B.  and 
J.  P.  "gave  notice  to  the  defendant  of  their  title,  and  required  him  to  pay  them  snch  portion  of  the 
rent  reserred  by  the  indenture  in  the  declaration  mentioned  not  paid  over  to  the  plaintiff  at  the 
time  of  the  giTing  of  the  said  notice  as  might  on  a  just  apportionment  of  the  said  rent  be  found 
to  be  the  just  proportional  part  thereof  in  respect  of  the  said  parcel  of  the  said  demised  premises, 
and  die  said  A.  B.  and  J.  r.  then  gave  notice  to  the  defendant  and  threatened  the  defiendant, 
that,  if  the  defendant  should  negle^  or  refuse  forthwith  to  pay  over  to  the  said  A.  B.  and  J.  P. 
such  proportional  part  of  such  rent  as  aforesaid,  the  said  A.  B.  and  J.  P.  would  immediately 
proceed  to  eject  and  expel  the  defendant  from  the  said  parcel  of  the  said  demised  premises,  and 
ahoidd  duly  put  the  law  in  force  against  the  defendant ;''  that  the  said  sum  of  40/.  10«.  in  the 
introductory  part  of  the  plea  mentioned  was  the  sum  which,  upon  a  just  apportionment  of  the 
rent  reaerveid  by  the  indenture  in  the  declaration  mentioned,  would  be  and  was  the  proporticmal 
part  of  the  rent  in  respect  of  the  said  parcel  of  the  demised  premises,  and  was  at  the  time  of  the 
notice  unpaid  to  tiie  plaintiff;  that  the  rent,  whereof  &c. ,  accrued  and  became  due  after  the  death 
of  E.  B. ;  that,  if  the  defendant  had  not  paid  the  40/.  10«.  to  A.  B.  and  J.  P.,  they  would  have 
proceeded  to  eject  and  expel  the  defendant  fit)m  the  said  parcel  of  the  demised  premises, 
whevefore  the  defendant  i^er  the  commencement  of  the  mt/,  necessarily  and  unavoidably  paid 
them  that  sum ;  and  that  the  plaintiff  never  had  anything  in  the  said  parcel  of  the  said  demised 
premiaes  except  as  appeared  in  that  plea : — Held,  that  this  was  not  in  substance  a  good  plea  of 
eviction,  the  notice  bong  subsequent  to  the  commencement  of  the  suit ;  nor  a  good  plea  of  pay- 
ment, the  alleged  payment  not  being  in  satisfaction  of  any  charge  upon  the  laid  or  of  any  debt 
dm  from  the  plavatiff. 
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1844.  tioned^  the  plaintiff  was  seised  in  her  demesne  as  (^  fee  of 
and  in  parcel  of  the  said  demised  premises,  to  wit,  one  foil 
and  undivided  moiety  or  half  part  of  and  in  divers  of  the 
said  demised  premises,  to  wit,  certain  closes  parcel  of  the 
said  demised  premises  called,  to  wit.  Field  below  Ontlet 
.  Boad  to  Bangor,  Big  Croft,  Bryn  y  Kyin,  Old  House  Croft, 
part  of  Old  Garden,  the  Outlet,  and  the  Stallion's  field, 
and,  the  plaintiff  being  so  seised,  afterwards,  and  before  the 
making  of  the  indenture  in  the  declaration  mentioned,  to 
wit,  on  the  31st  of  December,  1838,  by  a  certain  indenture 
of  bargain  and  sale  then  made  between  the  plaintiff  of  the 
one  part  and  Edward  Boodle  of  the  other  part  [pro£ert], 
the  plaintiff,  for  and  in  consideration  of  a  certain  sum  <rf 
money,  to  wit,  the  sum  of  5«.,  then  therefore  paid  by  the 
said  Edward  Boodle  to  the  plaintiff,  did  bargain  and  sdl 
the  said  parcel  of  the  said  demised  premises  to  the  said 
Edward  Boodle,  to  have  and  to  hold  the  same  to  the  sakl 
Edward  Boodle,  his  executors,  administrators,  and  assigns, 
from  the  day  next  before  the  day  of  the  date  of  the  said 
indenture  of  lease  for  the  term  of  one  whole  year  firom 
thence  next  ensuing,  and  fully  to  be  complete  and  ended, 
as  by  the  said  indenture,  reference  being  thereunto  had, 
will  more  fully  and  at  large  appear;  by  virtue  of  which 
said  last-mentioned  indenture  of  lease,  and  by  force  of  the 
statute  made  for  transferring  uses  into  possession,  the  said 
Edward  Boodle  then  became  and  was  possessed  of  the  said 
parcel  of  the  said  demised  premises  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid,  the  reversion  thereof, 
with  the  appurtenances,  belonging  to  the  plaintiff,  her 
CoDTeyuice  bj  heirs  and  assigns :  And  the  plaintiff  being  so  interested  as 
wud  Boodle.  '  aforesaid,  and  the  said  Edward  Boodle  being  so  possessed 


of  the  said  parcel  of  the  said  demised  premises  for  the 
sidue  of  the  said  term  so  to  him  thereof  granted  as  afore- 
said, afterwards,  and  b^ore  the  making  of  the  indenture  in 
the  declaration  mentioned,  to  wit,  on  the  1st  of  January^ 
1839,  by  a  certain  indenture  of  lease  then  made  between 
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Notice  from 


two  credible  witnesses,  aooording  to  the  form  of  the  statute 
in  such  case  made  and  provided;  and  thereby,  amongst 
other  things,  gave  and  devised  the  said  parcel  of  the  said 
demised  premises  in  this  plea  mentioned  to  the  said  testa- 
tor's wife  Ann  Boodle  and  John  Pickstock,  to  hold  the 
same  unto  and  to  the  use  of  the  said  Ann  Boodle  and  John 
Fickstock,  their  heirs  and  assigns  for  ever :  And  the  said 
Edward  Boodle  afterwards,  to  wit,  on  the  daj  and  year 
last  aforesaid,  died  so  seised  as  aforesaid  of  the  said  parcel 
of  the  said  demised  premises,  without  having  made  anj 
such  appointment  as  in  the  said  indenture  of  release  is  men- 
tioned, and  without  having  altered  or  revoked  his  said  will, 
and  without  the  said  estate  so  limited  to  him  for  life  as  afore- 
said having  been  determined  in  his  lifetime ;  whereupon  and 
whereby  the  said  Ann  Boodle  and  John  Pickstock  then  be- 
came and  were,  and  thence  hitherto  had  been  and  still  were 
seised  of  the  said  parcel  of  the  said  demised  premises  for  the 
estate  so  to  them  devised  as  aforesaid:  That  the  plaintiff,  at 
the  time  of  the  making  of  the  said  indenture  of  release,  and 
thence  up  to  and  at  the  time  of  the  making  of  the  indenture 
in  the  declaration  mentioned,  was  in  possession  of  the  said 
parcel  of  the  said  demised  premises :  Thatj  after  the  comn 
mencement  of  that  suit,  and  before  that  day,  to  wit,  on  the 
9th  of  January,  1843,  the  said  Ann  Boodle  in  the  said  will 
of  the  said  testator  mentioned,  and  the  said  John  Pick- 
stock,  gave  notice  to  the  defendant  of  the  premises  in  the 
plea  mentioned,  and  then  required  the  defendant  to  pay  to 
them  the  said  last-mentioned  Ann  Boodle  and  John  Pick- 
stock,  or  one  of  them,  such  portion  of  the  said  rent  re- 
served by  the  said  indenture  in  the  declaration  mentioned 
not  paid  over  to  the  plaintiff  at  the  time  of  the  giving  of 
the  said  notice  as  might  on  a  just  apportionment  of  the  said 
rent  be  foimd  to  be  the  just  proportional  part  thereof  in 
respect  of  the  said  parcel  of  the  said  demised  premises ;  and 
the  said  Ann  Boodle  and  John  Pickstock  then  gave  notice  to 
the  defendant  and  threatened  the  defendant,  that,  if  the  de- 
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1844.  JTolm  Pickstock  the  said  sum  of  40/.  lOs.  in  the  introduc- 
tory part  of  the  plea  mentioned,  as  he  lawfully  might  for 
the  cause  aforesaid :  And  that  the  plaintiff  never  had  any- 
thing in  the  said  parcel  of  the  said  demised  premises  except 
as  appeared  in  that  plea — ^verification. 
Spedd  de-  To  this  plea  the  plaintiff  demurred  specially,  assigning 

for  causes — ^that  it  altogether  denied  the  title  of  the  plain- 
tiff, and  in  fact  amounted  to  a  special  plea  of  nil  habuit  in 
tenementis  as  to  parcel  of  the  premises,  which  the  defend- 
ant was  estopped  from  pleading — that  it  contravened  the 
rule  of  law  that  a  tenant  shall  not  dispute  his  landlord's 

title,  and  the  rule  of  law  that  a  man  shall  not  contradict 

< 

his  own  indenture — and  that  it  was  in  other  respects  in- 
su£Bcient,  &c.    Joinder. 

Channell,  Serjeant  {WUles  was  with  him),  in  support  of 
the  demurrer. — ^The  plea  is  bad  in  substance.  It  is  in 
effect  an  informal  plea  of  nil  habuit  in  tenementis,  or  a 
plea  of  eviction;  and,  if  the  latter,  it  is  bad  for  not  shew- 
ing that  the  allied  eviction  took  place  before  the  rent 
became  due — Comyns's  Digest,  Pleader  (2  W.  50).  In 
S(^M(fard  V.  Fktcher,  4  T.  B.  511,  which  at  first  sight  ap- 
pears to  resemble  this  case,  the  land  was  subject  to 
a  charge  (ground-rent),  and  the  payment  by  the  tenant 
was  a  compulsory  payment  of  the  landlord's  debt.  So,  in 
Taylor  v.  Zamiray  6  Taunt.  524,  where  it  was  held,  that,  to 
an  avowry  for  rent,  it  is  a  good  plea,  that,  before  the  lessor 
had  any  thing  in  the  land,  a  termor  granted  an  annuity  or 
rent-charge,  and  granted  and  covenanted  that  the  grantee 
might  distrain  on  the  premises;  that  the  annuity  was  in 
arrear,  and  the  grantee  demanded  it,  and  threatened  a  dis- 
tress; and  that  the  plaintiff  paid  her  the  amount  of  the 
rent  due  to  the  avowant,  and  so  nothing  in  arrear — 
the  payment  to  the  grantee  of  the  annuity  was  treated  as 
a  payment  to  the  avowant,  inasmuch  as  it  was  a  charge 
on  the  land.    Again,  in  Pope  v.  Biggs,  9  B.  &  C.  245, 4  M. 
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1844.  purpose  to  shew  a  defect  of  title  in  the  lessor;  but  the 
plaintiff  does  not  set  that  up  hy  waj  of  avoiding  the  lease, 
but  merely  to  shew  that  it  brought  upon  him  the  necessity 
of  paying  the  interest  on  the  mortgage^  through  the  lessor's 
defiEiuIt,  and  that  such  payment  was  for  the  lessor's  benefit. 
This  plea  does  not  appear  to  me  to  differ  substantially  from 
the  pleas  in  Sapsford  y.  Fletcher  and  Taylor  v.  Zamira, 
where  payments  made  in  exoneration  of  charges  on  the 
demised  premises  were  allowed  to  be  pleaded  in  satisfaction 
of  rent.''  And  Littledale,  J.^  said :  "  Where  a  lessor  avows 
for  a  distress  for  rent,  a  plea  that  another  person  had  a 
prior  title  to  his,  without  an  averment  of  eviction,  is  not 
good.  But  this  is  not  a  plea  of  nil  habuit  in  tenementis; 
it  shews  only,  that,  before  the  lease,  another  person  had  an 
interest  in  the  demised  premises,  by  way  of  charge  upon 
them:  but  non  constat  therefore  that  the  lessor  had  not 
power  to  make  the  lease.  The  plea  merely  states  that  the 
lease  was  made  subject  to  such  charge ;  that  14/.  was  due 
for  rent  to  the  defendant;  and  that  the  plaintiff,  upon 
notice  from  the  mortgagee,  paid  that  sum  to  him,  not  as 
rent,  but  in  satisfaction  of  the  interest  due  to  him  upon 
his  mortgage.  Both  Sapgford  v.  Fletcher  and  Taylor  v. 
2kmiira  Kte  authorities  for  the  plaintiff.  In  those  cases 
the  lessor  had  not  an  entire  interest,  but  held  subject  to 
certain  chaises;  it  can  make  no  difference  whether  the 
charges  are  by  way  of  mortgage,  annuity,  or  any  thing 
else.'' 

Channell,  Serjeant,  in  reply. — Johnson  v.  Jones,  9  Ad.  & 
E.  809, 1  P.  &  D.  651,  is  clearly  distinguishable  from  the 
present  case.  It  only  follows  up  the  doctrine  of  Sag^ford 
V.  Fletcher,  Taylor  v.  Zamira,  and  Pope  v.  Biggs.  In  each 
of  those  cases  there  was  at  the  time  of  the  demise  a  money 
charge  on  the  land — ground-rent  in  the  first,  an  annuity 
in  the  second,  a  mortgage  in  the  third — the  compulsory 
payment  of  which  by  the  tenant  was  treated  as  equivalent 
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the  rent.  Upon  what  ground  is  it  that  the  sum  of  40/.  lOr ., 
rather  than  any  other  sum,  is  fixed  upon  as  the  proportional 
part  of  the  rent  to  which  the  deyisees  of  Edward  Boodle 
are  entitled?  What  power  is  there  to  apporticm  the  rent 
at  all  ?  The  doctrine  of  apportionment  does  not  hold  where 
a  party  having  granted  a  lease  of  premises  afterwards  dis- 
possesses himself  of  a  portion  of  them :  the  tenancy  is  still 
subsisting;  and  the  law  will  apportion  the  rent  between 
the  parties  entitled.  But  here  the  jury  have  no  right  to 
apportion :  they  would  be  taking  upon  themsdves  to  divide 
a  given  sum,  when  one  of  the  parties  would  not  be  bound 
by  the  apportionment,  and  might  not  be  satisfied  with  it. 
Then  there  is  this  further  difficulty — ^it  does  not  appear 
that  this  sum  of  40/.  109.  is  any  charge  upon  the  land  at 
all.  The  devisees  might  choose  to  have  the  land  back 
again.  It  seems  to  me  therefore  that  this  plea  is  not  good 
either  as  a  plea  of  eviction  or  as  a  plea  of  payment,  and 
that  the  plaintiff  is  entitled  to  judgment. 

CoLTMAN,  J. — I  am  also  of  opinion  that  this  is  a  bad 
plea,  on  the  grounds  stated  by  the  Lord  Chief  Justice.  If 
it  is  to  be  taken  as  a  plea  of  eviction,  it  alleges  an  eviction 
subsequently  to  the  time  of  the  rent  becoming  due,  and  is 
insufficient  on  that  ground.  If  it  is  to  be  treated  as  a  plea 
o[  payment,  it  must  be  of  a  debt  due  from  the  plaintiff  in 
the  action.  But  it  does  not  appear  that  there  was  any 
debt  due  firom  the  plaintiff  to  Ann  Boodle  and  John  Pick* 
stock.  It  may  be  that  they  might  have  some  remedy  against 
him :  but  there  was  no  debt. 

Erskins,  J. — ^I  am  of  the  same  opinion.  The  plea  is 
not  bad  on  the  ground  that  it  is  a  mere  plea  of  nil  habuit 
in  tenementis,  for  the  reasons  stated  in  Saptfard  v.  Fletcher, 
4  T.  E.  511,  and  Pope  v.  Biggi,  9  B.  &  C.  245,  4  M.  &  B. 
193.    But  it  does  not  amount  to  a  plea  of  payment,  there 
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1844.        the  work  done  in  the  years  1835  and  1836.    The  writ  was 
Harper       ^**®^  *^®  27th  of  January^  1844 :  but  it  appeared  by  the 
V*  issue  that  the  plaintiff  claimed  to  have  sued  out  a  former 

writ  on  the  28th  of  January,  1841.  Upon  an  affidavit 
stating,  that,  upon  searching  the  roll,  it  appeared  that 
no  writ  had  ever  been  returned,  nor  any  continuances 
entered — 

Taffaurdy  Serjeant,  moved  for  a  rule  to  shew  cause  why 
the  writ  of  trial  and  subsequent  proceedings  should  not  be 
set  aside  for  irregularity. — He  stated  that  the  objection 
was  made  at  the  trial,  but  the  under-sheriff  over-ruled  it, 
observing  that  he  could  only  deal  with  the  writ  of  trial  as 
it  appeared  before  him. 

TiNBAL,  C.  J. — By  accepting  the  issue,  the  defendant 
has  waived  the  irregularity.  He  should  have  come  prompt- 
ly to  the  Court  or  to  a  Judge  at  Chambers  to  set  it  aside. 

CoLTMAN,  J. — ^The  trial  was  perfectly  right :  an^I  agree 
that  we  ought  not  to  interfere  with  the  issue  at  this  stage 
of  the  proceedings. 

The  rest  of  the  Court  concurring — 

Rule  refused. 
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1844.        commission  already  issued  may  be  made  nsefxil,  whicli  it 
^^^Jj;^      clearly  could  not  be  unless  the  notes  were  produced  to  the 
^'  witnesses.  Upon  proper  security  being  entered  into,  there- 

fore, I  think  the  notes  ought  to  be  delivered  out  to  such 
person  as  the  Master  may  appoint,  copies  being  retained  in 
their  place. 

Cresswell,  J.,  suggested  that  fac  similes  should  be 
made,  and  deposited  with  the  Master  in  lieu  of  the  original 
notes. 

The  rest  of  the  Court  concurring — 

Rule  absolute  in  the  following  terms — ''  That,  upon 
the  defendant  giving  and  entering  into  such  se- 
curity as  should  be  approved  of  by  one  of  the 
Masters  of  this  Court  for  the  due  return  of  the 
notes  for  the  recovery  of  which  this  action  is 
brought,  and  which  are  now  in  the  hands  of  the 
Masters  of  this  Court,  to  the  value  of  such  notes, 
the  same  be  delivered  out  by  the  said  Masters  to 
such  person  as  should  be  agreed  upon  between 
the  said  parties,  or,  in  case  they  should  di£Fer 
about  the  same,  then  to  such  person  as  the  said 
Master  should  appoint  to  receive  the  same,  for  the 
purpose  of  the  said  notes  being  produced  to  the 
respective  witnesses  to  be  examined  in  America 
on  the  execution  of  the  commissions  issued  re- 
spectively in  this  cause,  &c.,  and  that  the  same 
notes  respectively  be  forthwith  returned  to  the 
said  Masters  immediately  after  the  execution  of 
such  commissions:  and  it  was  further  ordered 
that  the  said  notes  should  be  produced  to  the 
respective  parties  and  their  agents  upon  request, 
but  the  same  should  not  be  under  the  control  of 
either  of  the  said  parties  during  the  time  they 
should  be  in  the  possession  of  the  person  to  whom 


120 


IN  THB  COMMON  PLEAS, 


1844. 


term.  [Tindal,  C.  J. — ^The  copies  are  as  nearly  as  may  be 
fac  similes :  the  loss  of  the  originals  is  a  yery  distant  pro- 
bability.] The  plaintiff  fears,  that,  when  the  notes  get  to 
New  York,  they  will  be  attached  there,  as  a  fifth  note  has 
already  been. 


DowUng,  Serjeant,  in  support  of  his  rule,  ni^ed  that  aU 
had  been  done  towards  complete  performance  of  the  rule 
that  conld  reasonably  be  expected. 

Tindal,  C.  J. — We  think  as  much  has  been  done  as 
conld  under  the  circumstances  be  expected.  It  was  a 
somewhat  imusual  interference  with  the  rights  of  the  de- 
fendant to  take  the  notes  out  of  his  hands  at  all. 

Rule  absolute. 


May  4th. 

In  detinue  for 
a  pictare,  the 
Conrt  allowed 
a  plea  of  "lien" 
to  Iw  added  to 
pleai  of  **  non 
detinet"  and 
"  notponeM- 
ed/'  it  being  at 
the  leait  doobt- 
ftil  whether  the 
former  defence 
eonldhegiTen 
nnder  either  of 
the  latter  pleai. 


Barnewell  v.  Williams. 

X  HIS  was  an  action  of  detinue  for  a  picture,  &c.  The 
defendant  had  already  pleaded  non  detinet  and  that  the 
plaintiff  was  not  lawfully  possessed  of  the  picture  &c.  as  of 
his  own  property.    And  on  a  former  day  in  this  term — 

Wilde,  Serjeant,  moved  for  a  rule  to  shew  cause  why  the 
defendant  should  not  be  at  liberty  to  add  a  plea  of  lien 
which  had  been  disallowed  at  Chambers. — He  referred  to 
the  recent  case  of  Mason  v.  FameU,  1  Dowl.  &  Lowndes, 
676,  where  it  was  held  that  in  detinue  a  defence  that  the 
defendant  was  tenant  in  common  with  the  plaintiff  cannot 
be  given  in  evidence  under  '^  non  detinet "  or  ''  not  pos- 
sessed,'' but  must  be  specially  pleaded.  And  Parke,  B.,  in 
delivering  the  judgment  of  the  Court,  said :  '^  There  is  no 
doubt,  that,  in  the  action  of  trover,  the  Court  of  Common 
Pleas,  in  Owen  v.  Knight,  4  Bing.  N.  C.  54,  5  Scott,  807, 
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1844.  Pbr  Curiam. — If  there  be  reasonable  doubt,  the  defend- 

Baenbwbll    *^^  ^  entitled  to  have  the  additional  plea.     After  the  case 

9'  of  Mason  v.  FamelL  we  think  the  proposed  plea  should  be 

Williams.       „         ,  x-     ir  ir 

allowed. 

Rale  absolute. 


Tue9day^  Bate  v.  Lawrence. 

May  7th.       f\ 

A  warrant  of  vJN  the  14th  of  July,  1838^  the  defendant  gave  a  warrant 
^^T^tjVa-  ^f  attorney  authorizing  certain  attomies  ''to  appear  fer 
cation,  1838,     y^^  j^  |.]jg  ckjxirt  of  Commou  Pleas,  as  o/Trinity  Term  last. 

aQthonzing  f         ^  j  i 

certain  attor-  Michaelmas  Term  next,  or  any  other  subsequent  term,  and 
for  the  d^md-  then  and  there  to  receive  a  declaration  for  him  in  an  action 

TVbdtTTerm  ^^  ^^^^  ^^  ^^^  ^^™  ^^  1600/.  at  the  suit  of  Thomas  Bate, 
lait,  Michael-    j^jg  exccutors  or  administrators :  and  thereupon  to  confess 

mas  Term  next,  '  ^ 

or  anj  other  the  same  action,  or  else  to  suffer  a  judgment  by  nil  dicit  or 
tN^^then  otherwise  to  pass  against  him  in  the  same  action,  and  to  be 
^▼e^iTde^ural  thereupon  forthwith  entered  up  against  him  of  record  of 
tion  for  him,      the  said  Court  for  the  said  sum  of  1600/.,  besides  costs  of 

&c.,  and  there- 
upon to  confon  suit,''  Scc. ;  the  defeazance  being  to  secure  the  payment 

or  dM^to  loffer  ^  6O0L  and  interest  on  the  14th  of  January,  1839. 
^i"^  OT*  ^       "^^  plaintiff  entered  up  judgment  on  this  warrant  of 
otherwiie  to      attorney  (m  the  SO/A  of  November,  1843  (under  the  authority 

pass  acainit 

him  in  the  of  an  order  of  Erskine,  J.^  dated  the  28th),  and  issued  an 
and  to  habere-  ©xecution  on  the  4th  of  December,  under  which  the  de- 
JliS*  ^^tod  fendanfs  goods  were  seized  on  the  6/A,  and  conveyed  to  the 
npaninit        plaintiff  by  bargain  and  sale — such  judgment  not  being 

him,''  &c.  :— 

Held,  no  anthoritj  for  entering  up  jadgment  in  Michaelmas  Vacation,  1843. 

Judgment  was  entered  vp  against  the  defendant  on  the  30th  of  No^emher,  1843,  upon  a  war- 
rant of  attorney :  on  the  4th  of  December,  a  writ  of  fi.  fit.  issued,  under  wUch  his  goods  were 
seised  and  sold  on  the  Sth.  On  the  18th  of  December  aflat  issued  against  the  defendant,  upon 
an  act  of  bankmptcj  (of  whidi  the  plaintiff  had  no  notice)  committed  on  the  28th  of  Norember : 
the  abjudication  took  place  on  the  2l8t  of  December ;  and  on  the  3rd  of  January,  1844,  a  cre- 
ditors' assignee  was  chosen.  On  the  16th  of  January  the  solicitors  to  the  assignees  wrote  a 
letter  to  the  under-sheriff  which  shewed  that  they  were  then  aware  that  the  plaintiff's  judgment 
was  founded  on  a  warrant  of  attorney : — Held,  that  a  motion  om  the  Ut  day  t^f  Ba$$er  TVrm, 
1844,  to  set  aside  the  judgment  and  execution,  on  the  ground  that  the  judgment  was  not  signed 
in  strict  pursuance  of  the  authority  given  by  the  warrant  of  attorney,  was  too  late. 
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1844.  Booths  has  been  appointed  assignee  to  the  estate  of  John 
Lawrence  of  Birmingham ;  and^  having  yesterday  received 
a  copy  of  the  proceedings,  we  lose  no  time  in  making  this 
communication.  It  appears  that  an  act  of  bankruptcy, 
-and  whereon  the  commissioner  has  adjudicated,  was  com- 
mitted on  the  28th  of  November,  and  that  on  a  subsequent 
day  you  levied  on  the  bankrupt's  effects  at  the  suit  of  Mr. 
Bate  for  a  large  sum.  Mr.  Bat^s  judgment,  as  you  are 
doubtless  aware,  is  founded  on  a  warrant  of  aitomey,  and 
consequently  the  execution,  being  subsequent  to  the  act  of 
bankruptcy,  is  clearly  void  as  against  the  assignees,  and 
the  sheriff  is  liable  to  them  in  trover  for  the  value  of  the 
goods  seized.  We  therefore,  on  behalf  of  the  assignees, 
require  the  re-delivery  of  the  effects  improperly  seized^  and 
will  thank  you  to  inform  us  at  your  early  convenience 
whether  this  claim  of  our  clients  will  be  recognized  or 
disputed." — Before  the  rule  of  Hilary  Term,  4  Will.  4,  r.  8, 
every  judgment  signed  as  of  a  term  had  relation  to  the  first 
day  thereof.  That  rule  directs  that  '^  all  judgments  shall 
be  entered  of  record  of  the  day  of  the  month  and  year^ 
whether  in  term  or  vacation,  when  signed,  and  shall  not 
have  relation  to  any  other  day.''  The  object  of  that  rule 
was,  not  to  produce  incongruity  on  the  record,  but  to  pre- 
vent a  judgment  from  having  any  operation  other  than 
from  the  day  on  which  it  is  actually  signed:  as,  before, 
the  judgment  operated  as  a  lien  on  the  debtor's  property 
from  the  time  of  docketting,  so  now  it  operates  as  a  lien 
fit>m  the  day  of  signing  it.  [^Cresswell,  J. — ^The  words  of 
the  rule  are  very  stringent.]  The  warrant  of  attorney  is 
an  instrument  that  is  to  be  construed  according  to  the 
intention  of  the  parties.  Now,  what  was  the  intention  of 
the  parties  here?  Did  they  not  use  the  words  ''as  of 
Trinity  Term  last,  Michaelmas  Term  next,  or  any  other 
subsequent  term,"  in  the  sense  in  which  the  same  words 
have  been  used  and  well  understood  for  more  than  a  cen- 
tury ?     Why  is  it  that  this  warrant  of  attorney  is  supposed 
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1844.  the  role  of  Hilary  Term,  4  Will.  4  [Cresnoett,  J.,  referred 
to  Todd  Y.  Gompertz,  6  Dowl.  296.]— Then,  thia  warrant  of 
attorney  contains  the  usual  clause,  authorizing  and  em- 
powering the  attomies,  **  after  the  said  judgment  should  be 
crron,  &c.  entered  up  as  aforesaid,  for  the  defendant,  and  in  his  name, 
and  as  his  act  and  deed,  to  sign  and  execute  a  good  and  suffi- 
cient release  in  the  law  to  the  plaintiff,  his  heirs,  executors, 
and  administrators,  of  all  and  all  manner  of  error  and  errcm, 
and  all  benefit  and  advantage  thereof,  and  all  misprisions 
of  error  and  errors,  defects,  and  imperfections  whataoever 
had,  made,  committed,  done,  or  suffered,  in,  about,  toudi- 
ing,  or  concerning  the  afcnresaid  judgment,  or  in,  about, 
touching,  or  concerning  any  writ,  warrant,  process,  declar- 
ation, plea,  entry,  or  other  proceedings  of  or  any  way  eon* 
ceming  the  same.''  Assuming,  therefore,  that  there  has 
been  an  irregularity  in  signing  the  judgment  here,  it  is 
Form  of  mo-  coTcrcd  by  that  general  power  to  release  errors. — Betides, 
ceived.  '  ^^  judgment  is  not  inconsistent  with  Mr.  Justice  Erskine's 
Objection  too  Order,  and  that  is  not  impeached. — Further,  the  objeetion 
is  out  of  time,  and  the  excuse  suggested  for  the  delay  is 
clearly  insufficient.  The  judgment  was  signed  on  the  80th 
of  NoYcmber,  1843,  the  levy  took  place  on  the  6th  of  De- 
cember, the  fiat  issued  on  the  18th,  the  defendant  was  ad* 
judged  bankrupt  on  the  21st,  and  the  creditors'  assignee 
was  chosen  on  the  8rd  of  January :  the  whole  of  Hilary 
Term  was  allowed  to  pass,  and  no  attempt  was  made  to 
set  aside  the  judgment  until  the  first  day  of  the  present 
Easter  Term.  The  only  excuse  suggested  for  this  unwar- 
rantable delay  is,  that,  '^  until  after  the  24th  of  March  last, 
the  assignees  and  the  solicitors  were  not  nor  was  either  of 
them  aware  that  the  judgment  signed  in  this  action  was 
not  signed  upon  good  and  sufficient  authority.''  It  is  not 
pretended  that  the  bankrupt  himself  had  not  full  know- 
ledge, or  that  the  assignees  might  not  sooner  have  inform** 
ed  themselves  of  all  the  circumstances  had  they  used  due 
diligence.     In  Weedon  v.  Garcia,  2  Dowl.  N.  S.  64,  where 
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1844.  signed  one  afiresh  in  proper  time^  and  levied  his  execation 
by  seizure  before  the  22nd  of  March.  Bnt^  besides  this, 
the  assignees  themsdves,  who  are  appointed  on  the  7th  of 
April,  are  guilty  of  delay.  It  appears  that  the  ofScial  as- 
signee, immediately  on  his  appointment,  had  become  ac- 
quainted with  the  seizure,  and  he  must  be  taken  to  have 
communicated  that  knowledge  to  them  on  the  7th ;  they 
rule  the  sheriff  on  the  14th,  and  no  application  is  made  till 
the  28th.  Now,  without  saying  that  they  must  be  taken 
to  have  known  of  the  irregularity  as  soon  as  they  knew  of 
the  proceeding  in  which  it  had  been  committed,  as  the 
proceeding  was  not  against  themselves,  still  they  do  not 
shew  sufBcient  reasons  to  explain  their  delay  for  three 
weeks.  Webber  v.  Hutchins,  8  M.  &  W.  819, 1  DowL  N.  S. 
95,  was  cited  in  proof  that  they  were  in  time,  but  the  fiicts 
of  that  case  are  stated  so  shortly  that  I  am  unable  to  ex- 
tract any  rule  firom  it  in  this  respect.  I  have  no  doubt 
that  the  delay  in  that  instance  was  satisfieu^rily  explained, 
for,  the  judgment  turns  upon  another  point,  and  it  is  as- 
sumed in  a  single  sentence  that  the  application  w^s  in 
time.''  It  is  quite  impossible  to  distinguish  that  case  firom 
the  present. 

As  to  the  form       Chomnelly  Serjeant,  in  support  of  his  rule. — The  order  of 
mo     .   1^^^  Justice  Erskine  was  perfectly  regular :  there  was  no 

Jiidg:iiicnt  ground  upon  which  to  move  to  set  it  aside. — The  judgment 
is  clearly  irregular :  the  plaintiff  has  failed  to  pursue  the 
only  authority  he  had  for  signing  it.  Cobbold  v.  GUfoer, 
4  Scott,  N.  R.  678,  4  M.  &  Gr.  62,  1  Dowl.  N.  S.  726,  is 
directly  in  point:  there,  a  warrant  of  attorney — in  precisely 
the  same  form  as  that  now  under  consideration— <lated  in 
Hilary  Vacation,  1840,  authorized  the  confession  of  a  judg- 
ment **  as  of  last  Hilary  Term,  next  Easter  Term,  or  any 
subsequent  term/'  and  it  was  held  that  a  judgment  entered 
up  in  Trinity  Vacation,  1841,  was  not  a  due  execution  of 
the  authority.    Tindal,  C.  J.,  there  said :  **  The  warrant  of 
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As  to  the  al- 
leged laches. 


to  have  been  received  in  a  term,  it  wonld  have  been  com* 
petent  to  the  plaintiff  to  enter  up  Judgment  in  vacatum, 
notwithstanding  such  judgment  was  required  by  the  in- 
strument to  be  "  thereupon  forthwith*'  entered  up.  And 
in  a  more  recent  case  of  Bird  v.  Manning,  13  Law  J.^  N.  S., 
Q.  B.  123,  a  judgment  entered  up  on  the  4th  of  January, 
1844,  *'  as  of  Michaelmas  Term,  7  Victoriae/'  on  a  warrant 
of  attorney  givai  by  a  party  in  1835,  to  appear  as  of  last 
Hilary  Term,  next  Easter  Term,  or  any  subsequent  term, 
and  then  and  there  to  receive  a  declaration,  and  thereupon 
to  confess  the  same  action,  or  else  to  suffer  a  judgment  by 
nil  dicit  or  otherwise  to  pass  against  him  in  the  same 
action,  and  to  be  thereupon  forthwith  entered  up  of  re- 
cord,*'  was  held  bad;  and,  in  the  absence  of  proof,  the 
Court  would  not  presume  that  the  appearance  and  receipt 
of  the  declaration  had  been  in  term. — It  is  said  that  the 
assignees  in  this  case  are  concluded  by  their  laches :  but 
the  doctrine  of  waiver  [  can  have  no  application  here. 
Where  the  validity  or  invalidity  of  a  judgment  depends  on 
the  practice  of  the  Court,  the  question  is  one  of  irregu- 
larity only:  but  where  the  plaintiff  in  signing  judgment 
has  failed  to  pursue  the  only  authority  he  had,  the  judg- 
ment is  not  merely  irregular,  it  is  an  absolute  nullity. 
'{Tlndal,  C.  J. — If  the  judgment  be  a  nullity,  you  do  not 
want  us  to  set  it  aside :  and  you  cannot  call  it  error^  for, 
if  you  bring  a  writ  of  error,  you  will  be  met  by  a  release  of 
errors.]  In  Webber  v.  Hutckins,  8  M.  &  W.  319, 1  Dowl. 
N.  S.  95,  it  was  held  that  a  writ  of  fi.  fa.  whereby  the 
sheriff  is  directed  to  levy  a  sum  different  in  amount  from 
that  mentioned  in  the  judgment,  although  smaller,  is  irre- 
gular, unless  the  reason  of  the  variance  be  shewn  on  the 
face  of  the  writ :  and  the  Court  would  not  amend  the  writ 
where  the  rights  of  third  persons  had  intervened:  as,  where 
the  defendant  had  become  bankrupt  since  the  execution  of 
the  writ.  There,  the  writ  was  executed  on  the  3rd  of 
March  and  the  motion  was  made  at  the  instance  of  the 
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1844.       ranee  of  this  fkct  for  four  years :  in  an  action  by  the  offi- 
cer's personal  representative  for  pay  remaining  due,  it  was 
held  that  the  paymaster  was  concluded  by  the  account  in 
which  he  had  erroneously  given  credit  for  the  increased 
allowances,  and  was  not  at  liberty  to  set  off  the  latter 
against  the  demand.     Abbott,  C.  J.,  there  said:  "By  ab- 
staining from  giving  any  intimation  to  Major  Skyring  of 
the  information  which  they  had  received,  they  suffered  him 
to  go  on  for  four  years  upon  the  supposition  that  he  was 
entitled  to  these  increased  allowances.    It  is  of  great  im- 
portance to  every  man,  and  not  the  less  so  to  officers  in 
the  army,  that  they  should  not  be  led  to  suppose  that  their 
income  is  greater  than  it  really  is.     Every  prudent  man 
accommodates  his  style  of  living  to  what  he  supposes  to  be 
his  income.   If,  therefore,  by  the  negligence  of  the  defend-^ 
ants,  they  have  allowed  Major  Skyring  to  suppose  that  he 
was  entitled  to  those  increased  allowances,  I  think  justice 
requires  that  they  should  not  be  permitted  now  to  deduct 
these  sums  from  the  subsequent  account  between  them  and 
the  deceased.^'     So,  in  Shaw  v.  Picton,  where  the  agents 
for  the  grantor  and  grantee  of  an  annuity  rendered  an 
account  to  the  latter,  in  which  they  gave  him  credit  for 
instalments  due  from  the  former,  stating  at  the  same  time 
that  the  money  had  not  been  then  received,  and  allowed 
the  grantee  to  draw  upon  them  for  the  amount;  and  the 
agents  having  in  about  twelve  months  afterwards  become 
bankrupt,  and  neglected  to  apprize  the  grantee  in  the  in- 
terval that  the  instalments  still  remained  unpaid  by  the 
grantor,  who  had  become  insolvent:  it  was  held  that  the 
money  so  advanced  to  the  grantee  was  not  recoverable 
baek  by  the  assignees  of  the  agents.   The  principle  of  those 
cases  seems  to  me  to  embrace  the  present.     It  must  be 
recollected  that  this  is  not  an  application  made  to  the  Court 
in  consequence  of  any  fraud  practised  by  the  plaintiff,  but 
a  mere  technical  difficulty  presented  by  the  rule  of  CJourt 
that  has  been  referred  to.    As  to  the  intention  of  the  par- 
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were  not  awmre  until  the  7th  of  April  of  the  irregnlaril] 
existing  in  the  jodgmeuL  So,  in  this  CMe,  I  think  di 
■wrignfcii  are  oondoded  br  their  ladies^  and  that  jutio 
reqnirei  that  this  mle  should  be  discharged. 

CoLTMAK,  J. — ^The  objection  in  this  case  is  stzictismB 
jnriS)  and  tends  to  the  defeating  the  real  intention  of  A 
parties,  though  probabfy  we  should  hare  felt  ourselTcs  com 
peDed  to  act  i^nmi  the  cases  that  hare  been  died,  and  whid 
I  think  were  dedded  coRectiy,  had  the  application  beei 
made  in  time.  Where  a  party  complains  of  an  irregnlariti 
the  mle  is  imperatire  that  he  mnst  come  with  dne  dili 
genoe.  For  the  reasons  already  stated  by  the  Locd  Chie 
Justice,  I  agree  in  opinion  with  him  that  the  present  appH 
cation  has  not  been  made  with  that  degree  of  promptnea 
that  the  practice  of  the  Court  requires. 

Ebskine,  J.,  was  absent. 

Cbbssweu.,  J. — ^I  am  of  the  same  opinion.  The  obje^ 
tion  to  this  judgment  is  Yery  like  an  objection  that  it  hm 
been  signed  at  an  improper  time;  and  that  is  an  ine 
gularity.  The  judgment  was  signed  at  a  time  at  which  th 
plaintiff  was  not  strictly  authorised  by  the  defendant  tx 
sign  it.  In  ordinary  cases,  the  Court  gives  authority  fo 
signing  judgment.  If  the  plaintiff  signs  it  at  an  imprope 
time,  that  is,  before  the  time  at  which  according  to  th 
course  of  practice  he  is  entitled  to  do  so,  he  is  guilty  of  ai 
irregularity;  but,  in  order  to  take  advantage  of  that  iire 
gularity,  the  party  complaining  must  come  with  a  prope 
degree  of  speed.  I  agree  with  my  Lord  in  thinking  tha 
the  prindple  upon  which  we  ought  to  dedde  this  case  i 
that  which  was  acted  upon  by  the  Court  of  King's  Bend 
in  Skyrinff  v.  Greenwood,  4  B.  &  C.  281,  6  D.  &  B.  401,  am 
sanctioned  by  numerous  subsequent  cases.  Here,  the  de 
fendant  and  his  assignees  have  allowed  a  considerable  pe 
nod  to  elapse:  and  we  know  not  what  engagements  thi 
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1844.  the  Fomtliy  intituled  ''An  act  for  r^nlating  the  Tend  and 
Q^^j^jrt  deliveiy  o(  coals  in  the  cities  c(  Ixmdon  and  Westminster, 
4-  ^  and  in  certain  parts  of  the  counties  c(  Middlesex,  Surrqr, 
Matthbitsox.  Kent^  Essex,  Hertfordshire,  Buckinghamshire,  and  Berk- 
shire,'' and  within  three  calendar  months  before  the  com- 
mencement of  the  suit,  to  wit,  on  the  13th  of  March,  184S, 
delivered^  to  wit,  at  Hartlepool  in  the  county  palatine  ol 
Durham  divers  large  quantities,  to  wit,  five  hundred  tons 
of  coals  for  the  port  of  London,  to  wit,  on  board  a  certain 
ship  or  vessel,  to  wit,  a  vessel  called  the  "  Mentor,''  and 
which  said  ship  or  vessel,  so  containing  the  said  coals,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  sailed 
with  the  said  coals  on  her  voyage  from  Hartlepool  afore- 
said to  London  aforesaid,  whereof  the  defendants  then  had 
notice :  but  the  defendants,  not  regarding  the  provisions 
of  the  said  statute  in  such  case  made  and  provided,  did 
not  send  by  the  General  Post  Office  on  the  day  on  whidi 
the  said  ship  or  vessel  containing  the  said  coals  sailed  on 
her  said  voyage,  nor  give  to  the  shipmaster  of  the  said 
ship  or  vessel  before  the  same  sailed  on  the  said  voyage, 
a  certificate  signed  by  the  defendants,  containing  the  day  c( 
the  month  and  year  of  such  loading,  the  name  of  the  mas- 
ter of  the  said  ship  and  of  the  said  ship,  and  the  quantity  of 
tons  so  delivered  as  aforesaid,  and  the  usual  names  of 
the  several  and  respective  collieries  out  of  which  the 
said  coals  were  wrought  and  gotten,  and  the  price  paid  by 
the  master  for  each  and  every  sort  of  coals  that  the  de* 
fendants,  so  delivering  coals  as  aforesaid,  then  sold  and 
loaded  on  board  the  said  ship  or  vessel,  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided; 
whereby  and  by  force  of  the  statute  the  defendants  then 
forfeited  for  their  said  offence  the  sum  of  100/.,  whereby 
and  by  force  of  the  said  statute  an  action  had  accrued  to 
the  plaintiff,  &c.  &c. 

The  defendants  pleaded  not  guilty,  whereupon  issue  was 
joined. 
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1844.  delivered  at  the  office  of  the  said  clerk  of  the  ooal-market, 
"     ^  ^      an  affidavit  according  to  the  form  in  the  schedule  to  this 

q.  t.  act  annexed,  sworn  by  him  before  one  of  his  Majesfy's 
MATTHxwsoir.  justices  of  the  peace  (and  which  oath  any  such  justice  is 

hereby  authorized  to  administer),  in  which  affidavit  such 
fitter  shall  verify  such  certificate  alone  or  together  widi 
any  other  certificates  which  may  have  been  sent  or  given 
by  him  in  the  meantime ;  and  in  case  it  shall  hi^pen  that 
such  fitter's  certificate  shall  at  any  time  be  accidentally  lost, 
or  in  case  any  such  ship  or  vessel  shall  have  been  originally 
loaded  or  entered  outwards  for  exportation,  and  shall  after- 
wards change  her  destination,  and  arrive  or  come  into  the 
port  of  London  without  any  such  fitter's  certificate  having 
been  obtained  or  provided,  then  and  in  either  of  such  last- 
mentioned  cases,  each  and  every  master  of  such  ship  or 
vessel  shall  deliver  or  cause  to  be  delivered  a  like  account 
of  the  quantity  and  name  or  names^  or  description  or  de- 
scriptions, of  the  coals  on  board  of  such  his  ship  or  vessel, 
at  the  office  of  the  clerk  of  the  coal-market,  together  with 
an  affidavit  to  accompany  such  account  and  to  be  sworn  by 
such  master  before  any  of  his  Majesty's  justice  or  justices 
of  the  peace  for  the  county,  city,  town,  or  place  where  the 
same  shall  be  sworn  (and  which  oath  any  such  justice  or 
justices  is  and  are  hereby  authorized  to  administer),  in 
which  affidavit  such  master  shall  state  and  verify  such  cir- 
cumstances either  of  the  accidental  loss  of  any  such  certi- 
ficate or  of  any  such  ship  having  been  originally  entered 
outwards  and  having  afterwards  changed  her  destination 
and  arrived  as  aforesaid  without  any  such  certificate  having 
been  obtained  or  provided  (as  the  case  may  be) ;  and  such 
derk  or  other  officer  is  hereby  required  to  receive  and  re- 
gister such  certificate  or  certificates  as  aforesaid,  account 
or  accounts,  together  with  the  affidavit  or  affidavits  ac- 
companying any  such  account  or  accounts  as  aforesaid ; 
and  in  case  any  master  of  any  ship  or  vessel  shall  knowingly 
give  in  any  fahse  certificate  or  account  as  aforesaid  to  be 
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Coals  consign 
ed  tofsctors. 


Na»eaftiie 
coUiery. 


1844.  The  coals  were  addressed  to  Messrs.  Miller  &  Potter, 

fieu^rs  in  London.  The  signature  to  the  certificate  was  in 
the  hand-writing  of  one  of  the  defendants.  The  derk  of 
Matthkwson.  the  coal-market  objecting  to  the  form  of  the  certificate,  an 

amended  one  was  afterwards  sent  containing  in  addition 
to  the  above  description  of  the  coals  the  following  words — 
''  wrought  and  gotten  firom  Coxhoe  Colliery.''  Both  cer- 
tificates were  filed. 

The  colliery  at  Coxhoe  bad  formerly  belonged  to  one 
Barrett,  and  had  been  sometimes  called  Barrett's,  some- 
times Coxhoe  Colliery.  It  was  in  evidence  that  the  name 
'' Wallsend"  was  usually  applied  in  the  coal  trade  as  de- 
scriptive of  first  class  coals,  and  that  "  Barrett's  Wallsend 
Coals"  were  well  known  in  the  London  market,  but  that 
the  name  of  "Coxhoe  Colliery"  was  wholly  unknown 
there ;  that  Barrett  had  possessed  several  other  collieries 
besides  that  at  Coxhoe,  but  none  of  them  were  called  by 
his  name. 

On  the  part  of  the  plaintiff  it  was  insisted  that  the  cer- 
tificate did  not  comply  with  the  act,  inasmuch  as  it  did  not 
contain  the  name  of  the  colliery  whence  the  coals  were 
wrought  or  gotten.  For  the  defendant  it  was  submitted, 
that  the  name  of  the  colliery  did  sufficiently  appear  in  the 
certificate,  the  colliery  at  Coxhoe  being  as  well  known  by 
the  name  of  Barrett's  Colliery  as  by  that  of  Coxhoe  Col- 
liery, and  no  fraud  beiug  suggested;  that  the  delivery  re- 
ferred to  in  the  act  was  a  delivery  of  coals  on  sale,  and  not 
as  here  a  shipment  to  a  factor  or  agent ;  and  that  the  de- 
fendants were  not  charged  as  coal-fitters. 

The  learned  Judge  was  of  opinion  that  the  name  "  Bar- 
rett's Wallsend  Coals"  in  the  certificate  was  not  a  sufficient 
description  of  the  colliery  to  satisfy  the  statute.  With 
regard  to  the  second  point,  he  thought  there  might  be  a 
question  whether  the  statute  applied  to  all  cases  of  delivery 
unless  there  were  a  sale;  but  he  observed  that  he  found 
no  allegation  in  the  declaration  that  had  not  been  proved. 


Direction  to 
the  jury. 
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1844.        case.    The  word  ''fitter/'  evidently  points  to  an  act  totally 

^*^2|[^      distinct  from  a  sale :  the  duty  of  a  fitter  was  known  to  the 

q*  t.         legislature  so  early  as  the  reign  of  Henry  the  Fifth :  see 

MATTHiwBoir.  9  Hen.  5,  st.  1,  c.  10,  and  9  Anne,  c.  28,  s.  8. — ^The  1  &  2 

2.  Ab  to  the      Will.  4,  c.  Ixxvi.,  s.  75,  requires  the  certificate  to  contain 

^^^^^  ''the  usual  names  of  the  several  and  respective  collieries 

out  of  which  the  said  coals  are  and  shall  be  wrought  and 
gotten,  and  the  price  paid  by  the  master  or  masters  for 
each  and  every  sort  of  coals  that  each  and  every  fitter  or 
other  person  vending  or  delivering  coals  as  aforesaid,  his  or 
their  agent  or  servant,  hath  sold  and  loaded  on  board  each 
and  every  ship  or  vessel.''  Now,  the  description  given  in 
this  certificate  is  "  Barrett's  Wallsend  Coals.'^  The  term 
"Wallsend"  is  now  generally  applied  to  the  best  descrip- 
tion of  coals,  firom  whatever  part  of  the  county  of  North- 
umberland they  are  brought.  It  has  become  a  word  de- 
scriptive of  quality f  and  not  of  locality.  The  question 
therefore  is  whether  the  words  '*  Barrett's  Coals "  give 
such  a  description  as  the  statute  requires.  It  cleariy  is  not 
the  name  of  a  colliery.  The  object  of  this  provision  of  the 
act  (as  appears  firom  s.  45)  was,  to  establish  a  system  of 
checks  calculated  to  prevent  firauds  in  the  vending  and 
transmission  of  coals  to  the  port  of  London. 

WUde^  Serjeant  {W.  H.  Watson  was  with  him),  in  support 
1.  To  ooiMti-  of  the  rule. — ^The  declaration  necessarily  imports  that  the 
there  miut  be^  coals  wcrc  sold  as  wcU  as  delivered,  and,  the  fact  of  a  sale 
^"^  being  negatived,  the  evidence  did  not  support  the  decbir»- 

tion.  The  breach  charges  the  defendants  with  omitting  to 
transmit  a  certificate  ^'  containing  the  day  of  the  month 
and  year  of  such  loading,  the  name  of  the  master  of  the 
said  ship,  and  of  the  said  ship,  and  the  quantity  of  tons 
so  delivered  as  aforesaid,  and  the  usual  names  of  the  seve- 
•  ral  and  respective  collieries  out  of  which  the  said  coals  were 
wrought  and  gotten,  and  ike  price  paid  by  the  master  for 
each  and  every  sort  of  coals  that  the  defendants,  so  deli- 
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1844.  colliery  belonging  to  Barrett.] — ^The  75th  section  requires 
Grant       *  certificate   signed  by  "such  fitter."     The   declaration 

4*  ^*  charges  the  defendants^  who  are  not  described  therein  as 
Matthbwson.  fitters,  with  an  omission  to  deliver  a  certificate  "  signed  by 
3.  Arrest  of       the  defendants."    That  is  quite  consistent  with  the  fact  of 

jadgment. 

their  having  transmitted  a  regular  certificate  signed  by 
the  fitter. 

Cur.  adv.  vult 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  debt  brought  to  recover  a  penalty  of 
100/.  under  the  statute  1  &  2  Will.  4,  c.  Ixxvi,  s.  75. 

The  declaration  stated  that  the  defendants,  after  the 
passing  of  the  act,  and  within  three  calendar  months 
before  the  commencement  of  the  suit,  delivered  at  Hartle- 
pool five  hundred  tons  of  coal  for  the  port  of  London,  but 
that  the  defendants  did  not  send  by  the  general  post  office, 
on  the  day  on  which  the  ship  sailed,  nor  give  to  the  ship- 
master of  the  said  ship  or  vessel  before  she  sailed  on  the 
voyage,  a  certificate  signed  by  the  defendants,  containing 
the  day  of  the  month  and  year  of  the  loading,  the  name  of 
the  master  of  the  said  ship  and  of  the  said  ship,  and  the 
quantity  of  tons  so  delivered  as  aforesaid,  and  the  usual 
names  of  the  several  and  respective  collieries  out  of  which 
the  said  coals  were  wrought  and  gotten,  and  the  price  paid 
by  the  master  for  each  and  every  sort  of  coals  that  the  de- 
fendants so  delivering  coals  as  aforesaid  then  sold  and 
loaded  on  board  the  said  ship  or  vessel,  contrary  to  the 
form  of  the  statute. 

After  verdict  for  the  plaintiff  upon  the  plea  of  nil  debet^ 
the  defendants  moved  for  leave  to  set  it  aside  and  to  enter 
a  nonsuit,  or  for  a  new  trial,  or  at  all  events  that  the  judg- 
ment might  be  arrested. 

The  objections  taken  at  the  trial,  and  upon  which  it  was 
contended  by  the  defendants  that  the  plaintiff  ought  to 
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Omission  of 
price. 


1844.        trials  we  cannot  think  the  description  in  the  certificate, 
"  Barrett'a  Wallsend  Coals/^  gave  or  was  intended  to  give 
the  description  of  any  colliery  whatever^  but  that  at  most 
Matthkwson.  it  amounted  to  a  description  of  the  quality  of  the  coals 

sent — >  a  mistake  into  which  the  party  who  prepared  the 
certificate  was  probably  led  by  confining  his  attention  to 
the  marginal  note  of  the  75th  section  (12),  instead  of  look- 
ing to  the  body  of  the  section  itself. 

A  third  ground  was  taken  in  the  course  of  the  argument 
by  the  defendants'  counsel,  that  the  breach  set  out  iii  the 
declaration  states  the  certificate  to  have  been  defective  in 
more  than  one  particular,  namely,  in  not  having  given  the 
name  of  the  colliery,  and  also  in  omitting  the  price  of  the 
coals  sold;  and  it  is  argued,  that,  as  there  was  no  evidence 
that  any  coals  were  sold,  non  constat  that  the  jury  may  not 
have  found  their  verdict  upon  this  latter  defect  in  the  cer- 
tificate, which  could  not  apply  to  the  present  case.  But  to 
this  the  answer  seems  to  be,  that,  if  it  appear  upon  the 
evidence  that  the  certificate  was  bad  in  any  one  particular, 
as  it  appears  to  us  to  have  been  in  respect  of  the  name  of 
the  colliery,  it  is  sufficient  to  support  the  verdict. 

Although,  however,  we  think  there  was  no  ground  for 
entering  a  nonsuit,  or  for  a  new  trial,  we  at  the  same  time 
are  of  opinion  the  judgment  ought  to  be  arrested.  The 
declaration  alleges  as  the  ground  of  the  forfeiture  that  the 
defendants  did  not  deliver  a  certificate  '' signed  by  the 
defendants.''  The  statute  requires  that  the  certificate 
shall  be  signed  by  ''  such  fitter.'^  But  the  declaration  not 
ha?ing  stated  that  the  defendants  were  fitters,  non  constat, 
that,  although  they  delivered  no  certificate  signed  by  them- 
selves, they  may  not  have  delivered  one  signed  by  the  fitter. 
All  may  have  been  rightly  performed  that  was  required  by 
the  statute,  consistently  with  this  allegation. 


3.  Arrest  of 
jadgment. 


(12()  '^Certificate  of  the  gualUyo£     and  registered  at  the  coal-market, 
the  coals  to  be  given  hy  the  fitter,      on  the  arrival  of  the  s/tip,** 
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1844.  Thirdly^  a  set-off  of  10^000/.  for  money  lent^  money  paid, 

Clark       interest,  and  money  due  on  an  account  stated. 
^'  Fourthly,  that  the  said  several  causes  of  action  in  the 

Alexander.  ^    "  ^ 

declaration  mentioned  did  not  nor  did  either  of  them  accrue 

Statute  of 

limitatioiis.        to  the  plaintiff  at  any  time  within  six  years  next  before  the 

commencement  of  this  suit,  in  manner  and  form  as  the 
plaintiff  had  above  thereof  complained  against  him — veri- 
fication. 

Fifthly,  that  the  defendant  theretofore,  to  wit,  prior  to 
the  month  of  May,  1816,  carried  on  business  as  a  partner 
in  a  certain  co-partnership  under  the  firm  and  style  of 
Alexander  &  Co.,  and  that  the  said  debt  in  the  declaration 
mentioned  was  due  and  owing  firom  the  said  firm  of  Alex- 
ander &  Co.  to  the  plaintiff;  that  theretofore,  to  wit,  on  the 
1st  of  May,  1816,  he  the  defendant  retired  firom  the  said 
co-partnership,  and  one  A.  J.  Macan  then  became  a  partner 
in  the  said  firm,  and  the  said  business  was  continued  to  be 
carried  on  under  the  firm  and  style  aforesaid,  whereof  the 
plaintiff  then  had  notice;  that  thereupon  afterwards,  in 
consideration  that  the  said  A.  J.  Macan  would,  with  the 
assent  and  knowledge  of  the  plaintiff,  and  as  one  of  the 
said  firm,  become  liable  to  and  responsible  for  the  aaid 
debt  so  due  and  owing  as  aforesaid  to  the  plaintiff,  he  the 
plaintiff  agreed  with  the  said  firm  and  the  defendant  to 
discharge  and  did  discharge  the  defendant  from  all  liability 
in  respect  thereof;  and  that  the  said  A.  J.  Macan  did 
become  tis  aforesaid  liable  to  and  responsible  for  the  said 
debt  so  due  and  owing  as  aforesaid,  whereby  the  defendant 
became  and  was  discharged  as  aforesaid — verification. 

Sixthly,  a  similar  plea  to  the  fifth,  aUeging  the  defend- 
ants retirement  from  the  co-partnership  on  the  1st  of 
November,  1818,  and  that  James  Young  and  Thomas 
Bracken  then  became  members  thereof,  and  responsible 
for  the  debt. 

Seventhly,  a  similar  plea  alleging  that  the  defendant 
retired  from  the  co-partnership  on  the  1st  of  May,  1820, 
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1844.        for  the  plaintiflF  between  the  2nd  of  May,  1831,  and  the 

^^^^^^      2nd  of  April,  1832,  both  inclusive;  and  subsequently  to 

^-  this  latter  date  were  two  items  only,  both  dated  the  SOth 

Alkxandbr. 

of  April,  1832,  the  one  "  Postage  and  petty  charges,  2  sicca 
rupees,^'  the  other  "  Commission  on  the  disbursement  of  a 
certain  sum,  GO  sicca  rupees/'  The  balance  was  then 
brought  down,  and  the  account  was  signed  at  the  foot 
thereof — '*  Calcutta,  SOth  April,  1832,  errors  excepted, 
Alexander  &  Co/' 

It  was  admitted  that  the  defendant  was  a  partner  in  the 
firm  of  Alexander  &  Co.  in  the  year  1816;  and  there  was 
no  legal  evidence  of  the  partnership  having  been  dissolved, 
or  of  any  notice  to  the  plaintiff  of  the  defendant's  retire- 
ment from  the  firm. 

There  was  no  evidence  to  shew  whose  handwriting  was 
the  signature  '^  Alexander  &  Co.;''  all  that  appeared  was, 
that  it  WM  the  same  handwriting  as  the  signature  to  rimikr 
annual  accounts  that  had  been  rendered  by  the  firm  to 
another  of  their  customers,  who  was  called  as  a  witness. 

On  the  part  of  the  plaintiff  it  was  submitted,  that,  the 
defendant  having  been  shewn  to  have  been  a  partner  in  the 
house  of  Alexander  &  Co.  in  the  year  1816,  the  legal  pre^ 
sumption  would  be  that  he  still  remained  a  partner,  until 
proof  given  to  the  contrary ;  and  therefore  that  the  plain- 
tiff had  a  right  to  assume  that  he  was  a  partner  when  the 
last  account  was  rendered,  in  1882 ;  and  that  the  case  was 
not  within  the  statute  of  limitations. 

For  the  defendant  it  was  insisted,  that  the  plaintiff's 
claim  was  barred  by  the  statute;  that  the  account  rendered 
in  April,  1832,  was  not  sufficient  to  take  the  case  out  of 
the  statute;  and  that  there  was  no  item  or  admission 
therein  to  satisfy  the  9  Geo.  4,  c.  14. 

The  learned  Judge,  being  of  opimon  that  the  plaintiff's 
claim  was  barred  by  the  statute,  directed  the  jury  to  find 
for  the  defendant  upon  the  fourth  issue,  and  as  to  the  other 
issues  they  were  discharged  by  consent. 
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of  ftcknowledgments  and  promises  offered  in  evidence  for 
the  purpose  of  taking  cases  out  of  the  operation  of  the  said 
enactments,  and  it  is  expedient  to  prevent  such  questions 
and  to  make  provision  for  giving  effect  to  the  said  enact- 
ments and  to  the  intention  thereof.'^  It  then  proceeds  to 
enact,  "  that,  in  actions  of  debt  or  upon  the  case  grounded 
upon  any  simple  contract,  no  acknowledgment  or  promise 
by  words  only  shall  be  deemed  sufficient  evidence  of  a  new 
or  continuing  contract  whereby  to  take  any  case  out  of  the 
operation  of  the  said  enactments  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  luiless  such  ac- 
knowledgment or  promise  shall  be  made  or  contained  by 
or  in  some  writing  to  be  rigned  by  the  party  chargeable 
thereby ;  and  that,  where  there  shall  be  two  or  more  joint 
contractors,  or  executors  or  administrators  of  any  con- 
tractor,  no  such  joint  contractor,  executor  or  administrator, 
shall  lose  the  benefit  of  the  said  enactments  or  either  of 
them,  so  as  to  be  chargeable  in  respect  or  by  reason  only 
of  any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them :  Provided  always, 
that  nothing  herein  contained  shall  alter  or  take  away  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever :  Provided  also,  that,  in 
actions  to  be  commenced  against  two  or  more  such  joint 
contractors,  or  executors  or  administrators,  if  it  shall  appear 
at  the  trial  or  otherwise  that  the  plaintiffs,  though  barred 
by  either  of  the  said  recited  acts  or  this  act  as  to  one  or 
more  of  such  joint  contractors,  or  executors  or  administra- 
tors, shall  nevertheless  be  entitled  to  recover  against  any 
other  or  others  of  the  defendants  by  virtue  of  a  new  ac- 
knowledgment or  promise,  or  otherwise,  judgment  may  be 
given  and  costs  allowed  for  the  plaintiff  as  to  such  defend- 
ant or  defendants  against  whom  he  shall  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff.'' 
The  object  of  this  statute  was,  to  remove  the  doubts  and 
difficulties  that  had  arisen  from  the  various  constructions 
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and  at  his  request,  and  afterwards  sent  by  him  to  the 
plaintiff.  Upon  a  motioD  to  enter  a  nonsnit,  the  Court 
said :  "  The  qaestion  turns  entirely  on  the  coDStmction  of 
the  statute ;  and  it  amounts  in  other  words  to  this,  does 
the  statute  9  Geo.  4,  c.  14,  extend  to  a  writing  signed  bj  an 
agent  of  the  party,  or  is  it  confined  to  a  writing  signed  by 
theparty  fumteff?  Looking  at  the  words  of  the  statute,  it 
is  confined  in  terms  to  a  writing  '  signed  by  the  party 
cfaai^eable  thereby :'  and,  as  the  effect  of  that  statute  is 
for  the  first  time  to  introduce  a  legislative  exception  into 
the  statute  of  21  Jac.  1,  c.  16,  and  thereby  pro  taato  to  re- 
peal it,  we  do  not  feel  ouraelves  justified  in  extending  sach 
exception  beyond  the  plain  and  unambiguous  meaning  of 
the  words  employed  therein.  The  legislature  haa  in  many 
statutes  given  equal  efficacy  to  written  instmmenta  when 
signed  by  the  parties,  and  when  signed  by  their  agents } 
but,  in  all  those  cases,  express  words  have  been  empli^ed 
for  that  purpose.  The  statute  of  frauds,  in  its  8nl  section, 
requires  for  the  purposes  of  that  section  a  note  in  writii^ 
to  be  signed  by  the  parties, '  or  their  agents  thereunto  law- 
fully authorized  by  writing.'  In  the  4th  section  a  memo- 
randum or  note  in  writing  is  required  'signed  by  theparty 
to  be  charged  therewith  or  some  other  person  theremito 
hy  him  lawfully  authorized.'    In  the  5th  section,  a  devise 
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If  an  account  stated  gives  rise  to  a  new  implied  promisej 
what  becomes  of  an  express  new  promise?  An  express  new 
promise  will  not  be  binding  nnless  signed  by  the  party : 
why  then  should  an  implied  one?  In  Si$wlair  v.  Charles 
PhiUipe,  Monsieur  de  France,  2  B.  &  P.  363,  the  defendant, 
an  alien  within  the  terms  of  the  38  Greo.  3,  c.  5,  s.  9  (14), 
having  entered  into  an  agreement  with  the  plaintiff  in  a 
foreign  country,  the  latter  in  pursuance  of  the  agreement 
laid  out  money  in  England,  after  which  the  parties  came 
to  an  adjustment  in  England,  and  the  defendant  acknow- 
ledged the  debt.  The  defendant  having  been  holden  to 
bail  for  money  laid  out  by  the  plaintiff  in  England,  and  on 
an  account  stated  in  England,  disclosed  the  above  circum- 
stances by  affidavit,  upon  which  the  Court  dischai^ed  him 
upon  a  common  appearance.  Chambre,  J.,  there  said: 
''  I  am  clearly  of  opinion  that  the  act  intended  to  refer  to 
the  original  contract.  It  has  been  argued  that  the  account 
stated  in  England  amounts  to  a  new  cause  of  action ;  but, 
unless  we  consider  the  act  as  looking  to  the  original  trans- 
action, the  protection  which  it  holds  out  would  be  merely 
delusive.  A  plaintiff  may  proceed  to  judgment  against  the 
property  of  a  person  within  the  protection  of  the  act :  now, 
a  judgment  is  technically  speaking  a  new  cause  of  action; 
but  it  would  be  absurd  to  hold  that  the  same  act  which 


(14)  Which  provided,  "that 
aliens  abiding  in  this  kingdom, 
having  quitted  their  respective 
countries  by  reason  of  any  revolu- 
tion or  troubles  in  France  or  in 
countries  conquered  by  the  arms 
of  France,  should  not  be  liable  to 
lie  arrested,  imprisoned,  or  held  to 
bail,  or  to  find  caution  for  the  forth- 
coming or  paying  any  debt,  nor  to 
be  taken  in  execution  on  any  judg- 
ment, nor  by  any  caption  for  or  by 
reason  of  any  debt  or  other  cause 
of  action  contracted  or  arising  in 


any  parts  beyond  the  seas  other 
than  the  dominions  of  his  Miyeaty, 
Drhile  such  aliens  were  not  within 
the  said  dominions  of  his  Miyeaty; 
and  in  case  any  such  alioi  ahoold 
have  been  or  should  be  arrested,  &C., 
contrary  to  the  intent  of  that  act,' 
such  alien  should  be  diachai^ged 
therefrom  byorder  of  any  of  his  Ma- 
jesty's Courts  in  Westminster-Hall, 
or  of  the  Courts  of  Session  in  Scot- 
land, or  of  any  Judge  of  such 
Courts  in  vacation  time." 


158  IN  THB  COMMON  PLEAS, 

1844.         c.  14,  was  not  sufficient  to  take  the  case  out  of  the  statute. 

Clark"      ^®  evidence,  however,  was  received,  and  the  plaintiff  had 
V.  a  verdict  for  12/.  9i.  6d.     Upon  a  motion  for  a  new  trial, 

on  the  ground  that  this  evidence  had  been  improperly  re- 
ceived. Lord  Abinger  said :  **  I  think  Lord  Tenterden's  act 
does  not  apply  at  all  to  the  fact  of  an  account  stated,  where 
there  are  items  on  both  sides.  This  is  not  '  an  acknow- 
ledgment or  promise  by  words  only ;'  it  is  a  transaction 
between  the  parties,  whereby  they  agree  to  the  appropri- 
ation of  items  on  the  one  side,  item  by  item,  to  the  satisfac- 
tion pro  tanto  of  the  account  on  the  other  side.  The  act 
never  intended  to  prevent  parties  from  making  such  an  ap- 
propriation.^^ Alderson,  B.,  said :  "  The  Courts  have  never 
laid  it  down  that  an  actual  statement  of  a  mutual  account 
will  not  take  the  case  out  of  the  statute  of  limitations. 
They  have  indeed  determined  that  a  mere  parol  statement 
of  and  promise  to  pay  an  existing  debt  will  not  have  that 
effect,  because  to  hold  otherwise  would  be  to  repeal  the  sta- 
tute. The  truth  is,  that  the  going  through  in  account  with 
items  on  both  sides,  and  striking  a  balance,  converts  the 
set-off  into  payments ;  the  going  through  an  account  where 
there  are  items  on  one  side  only,  as  was  the  case  in  Smith 
V.  Forty,  4  C.  &  P.  126,  does  not  alter  the  situation  of  the 
parties  at  all,  or  constitute  any  new  consideration.  Here, 
the  striking  of  a  balance  between  the  parties  is  evidence  of 
an  agreement  that  the  items  of  the  defendant's  account 
shall  be  set  off  against  the  earlier  items  of  the  plaintiff's, 
leaving  the  case  unaffected  either  by  the  statute  of  limita- 
tions or  the  set-off.''  And  Bolfe,  B.,  said :  "  An  actual 
settlement  of  accounts  is  not  an  ^  acknowledgment  or  pro- 
mise by  words  only.'  It  is  a  transaction  between  the 
parties,  out  of  which  a  new  consideration  arises  for  a  pro- 
mise to  pay  the  balance."  This  "  transaction  "  is  but  con- 
versation, which  may  be  misrepresented.  [CressweU^  J. — 
It  amounts  at  the  most  only  to  an  admission  by  the  de- 
fendant that  he  has  paid  so  much  of  the  plaintiff's  demand. 
But  then  miUa  v.  Newham,  8  Y.  &  J.  518,  shews  that 
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1844.        of  an  account  acknowledged  to  be  due  and  agnedbf  tte 
"TP"^      firm  within  six  yean  from  the  commenoement  of  die  tat 
f.  This^  npon  the  authority  of  Aahby  y.  JameB,  11  M.ftW. 

542^  constitutes  a  new  transaction,  a  new  ddit  ''Hi 
going  through  an  account/'  as  Alderson,  K,  then  obHn% 
''  with  items  on  both  sides,  and  striking  a  balance  comih 
the  aet'Off  into  payments  :^*  and  '^  the  striking  of «  bthM 
between  the  parties  is  eyidence  of  an  agreement  tbt  Aa 
items  of  the  defendant's  account  shall  be  set  off  spiMt 
the  earlier  items  of  the  plaintiff's,  leaving  the  case  u- 
affected  either  by  the  statute  of  limitations  or  the  set-oft** 
The  substance  of  the  decision  there  is,  that  the  setUenoC 
of  accounts  was  a  new  contract  or  dealing  between  te 
parties  which  preyented  the  statute  from  having  any  opoa^ 
tion.  No  doubt,  it  has  been  decided  in  several  cases  Art 
a  parol  acknowledgment  of  a  payment  will  not  soffioe  to 
take  a  case  out  of  the  statute  of  limitations.  That  wai  W 
decided  in  WilUs  y.  Newham,  8  Y.  &  J.  518,  the  doctrineoi 
which  has  since,  but  not  without  some  hesitation,  bees 
adopted  in  some  of  the  cases  that  have  been  refeired  ts* 

Stg^natnre  bj  a  A  signature  by  one  of  several  partners,  using  the  nsineol 
the  firm,  is  clearly  sufficient  to  take  a  case  out  of  the  itir 
tute  as  to  all  the  partners,  in  a  transaction  in  which  aB  tf^ 
interested.  The  words  of  this  part  of  the  clause  are,  tM 
"  where  there  shall  be  two  or  more  joint-contracton^  <* 
executors  or  administrators  of  any  contractor,  no  suchjobi^ 
contractor,  executor  or  administrator,  shall  lose  the  benefit 
of  the  said  enactments  or  either  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  irrM^ 
acknowledgment  or  promise  made  and  signed  by  any  otbf 
or  others  of  them."  This  provision  was  not  intended  ^ 
apply  to  the  case  of  partners.  One  of  several  cxxf^ 
tractors,  not  being  partners,  has  no  right  to  sign  the  naio^ 
of  the  others ;  whereas  the  name  of  a  firm  is  the  name  ^ 

Petty  charges     each  and  every  member  thereof.    Then,  there  are  in  tb 

and  commis-  ,    . .,  -    .  .  ,  .        -         .  -  . 

Bion.  account  two  items  of  charge  within  the  six  years,  whii 
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1844.  The  plaintiff^  in  support  of  his  case^  produced  in  evi- 

Clark       dence  annual  statements^  from  the  year  1816  to  the  year 

V-  1832.  both  inclusive.    These  accounts  were  rendered  to 

Alkxandbr. 

him  by  the  bank  in  each  successive  year:  they  were  made 
up  to  the  30th  of  April  in  each  year^  on  which  day  the 
balance  was  struck;  and  they  bore  the  signature  "  Alex- 
ander &  Co./^  being  the  firm  of  the  house  at  Calcutta,  at 
the  foot  of  each  such  account. 
Accoant  of  The  last  of  these  annual  accounts,  upon  which  the  ques- 

AprU30,1832.    ^.  .   ,     ^  ,      ,    .,  ,  .   ,  ^  .r 

tion  mainly  turned  whether  the  case  was  taken  out  of -the 
statute  of  limitations,  was  signed  at  the  foot  thereof — '^  Cal- 
cutta, 30th  April,  1832,  errors  excepted.  Alexander  &  Co.'' 
The  credit  side  contained  three  items  only;  of  which  the 
first,  under  date  of  May  Ist,  1831,  was,  "By  balance  of 
last  account,  83,246  sicca  rupees'' — ^the  second  item,  under 
the  same  date,  gave  credit  for  the  omission  of  a  sum  in 
the  account  of  a  former  year — and  the  third  item,  under 
date  of  the  30th  of  April,  1832,  was, ''  Balance  of  interest 
account,  calculated  at  8  per  cent."  The  debit  side  of  the 
account  consisted  of  various  items  of  payments  made  by 
the  bankers  between  the  2nd  of  May,  1831,  and  the  2nd  of 
April,  1832,  both  inclusive,  after  which  there  followed  two, 
and  only  two,  items,  under  the  date  of  30th  April,  1832 ; 
the  one  being  "  Postage  and  petty  charges,  2  sicca  rupees," 
and  the  other  being  "  Commission  on  the  disbursement  of 
a  certain  sum,  60  sicca  rupees :"  and  the  balance  of  the 
two  sides  of  the  account  is  then  brought  down,  viz.  83,547 
sicca  rupees,  14  annas,  for  which  the  present  action  is 
brought. 

On  the  part  of  the  plaintiff  it  is  contended  that  his  case 
is  out  of  the  statute,  and  that  he  is  entitled  to  recover  the 
balance  claimed,  on  three  distinct  considerations — first, 
that  the  account  rendered  on  the  30th  of  April,  1832,  is 
'^  an  acknowledgment  in  writing  signed  by  the  party 
chargeable  thereby,"  within  the  meaning  of  the  statute 
9  Greo.  4,  c.  14,  s.  1 — secondly,  that  there  is  evidence  of  pay- 
ment  of  part  of  the  principal  and  interest  admitted  to  be 
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1844.  and  iDterest  within  six  years  next  preceding  the  suit,  and 
that  the  case  is  thereby  expressly  excepted  from  the  sta- 
tute. But  to  this  it  appears  to  us  there  are  two  answers. 
There  was  no  proof  of  actual  payment,  by  any  eye-witness 
of  the  fact,  or  by  the  production  of  any  documents  which 
of  themselves  imported  payment.  The  only  evidence  of- 
fered is,  the  account  above  referred  to.  This  would  at 
most  amount  to  an  admission  of  payment.  But  it  has  been 
decided  that  no  admission  of  payment  by  the  party  is  suffi- 
cient to  take  the  case  out  of  the  statute,  unless  it  be  in 
writing  and  signed  by  the  party  chargeable — Bayley  v. 
Ashton,  12  Ad.  &  E.  423,  4  P.  &  D.  204;  Jones  v.  Rider, 
4  M.  &  W.  32.  The  case,  therefore,  is  only  brought  back 
again  to  the  force  and  effect  of  the  account  itself,  upon 
which  we  have  already  given  our  opinion.  But  there  is  a 
second  answer  to  this  argument,  namely,  that  the  account 
itself  does  not  contain  any  admission  of  a  payment  of  part 
of  the  principal  within  six  years.  The  earlier  items  in  the 
account  of  1832  may,  indeed,  be  considered  as  importing 
poymen/^,  properly  so  called:  but  the  only  two  items  within 
the  last  six  years  are  items  not  importing  payments,  but 
charges  against  the  customer. .  No  one  can  contend  that  a 
charge  for  postage  or  petty  expenses,  or  a  charge  for  com- 
mission, is  a  payment  within  the  meaning  of  the  act. 
Account  BUted.       The  third  ground  relied  upon  by  the  plaintiff  is,  that  the 

cause  of  action  was  an  account  stated  between  the  parties, 
and  a  balance  struck  in  favour  of  the  plaintiff,  within  six 
years  next  before  the  commencement  of  the  suit,  and  that 
this  was  altogether  a  new  cause  of  action,  independent  of 
and  without  any  relation  to  the  original  demands  on  either 
side  of  the  account,  and  was  not  in  any  manner  affected  by 
the  statute. 

What  may  be  the  effect  with  reference  to  the  statute  9 
Geo.  4,  c.  14,  if  two  persons,  having  cross-demands  against 
each  other  barred  by  the  statute  of  limitations,  should  agree 
upon  the  several  items  on  each  side,  state  the  account,  and 
ascertain  and  strike  a  balance  in  favour  of  one  of  them,  it 


166  IN  THE  COMMON  PLEAS^ 

1844. 

Frances  Stroud  v.  Joseph  Stroud^  Executor  of 
Wedne^,  Martha  Main,  Deceased. 

•May  Sth.        ^^  * 

A  legacy  to  a  X  HIS  was  an  action  of  debt  for  wages  as  a  domestic  ser- 

to  or  exceeding  ▼^^t  alleged  to  have  been  due  from  the  deceased  at  the 

^  dSS'^i!  ^L  ^^^  ^^  ^^^  death,  and  also  for  money  due  upon  an  ac- 

the  absence  of  count  stated.     Pleas — first,   nunquam  indebitatus — se- 

any  intimation 

of  a  contrary      coudlj,  payment  by  the  defendant  as  executor — ^thirdly, 

n^a<^on  of     pl^n^  admiuistravit. 

the  debt:  but        rpj^g  ^^^  ^^  ^^^  ^^  ^Yie  ShcriflF's  Court,  London,  on 

aligfat  circum- 
stances will  be    the  9th  of  March  last.     It  appeared  that  about  the  month 

tage  of  to  with-  of  September,  1840,  the  plaintiff  went  to  lire  with  the  tes- 
fiwm tiibnile  **^*"^j  ^^^  ^*®  ^®'*  aunt,  as  a  servant :  no  distinct  agree- 
ment as  to  wages  was  proved.  The  plaintiff  continued  to 
reside  with  the  testatrix  down  to  her  death,  which  took 
place  in  March,  1843.  By  her  will  the  testatrix  bequeathed 
to  the  plaintiff  a  legacy  of  20/.  The  legacy  was  paid  in 
the  following  October,  when  the  plaintiff  for  the  first  time 
demanded  16/.  for  wages  due  to  her.  It  appeared  that  all 
the  cash  left  by  the  testatrix  had  been  exhausted  by  pay- 
ment of  debts,  legacies,  and  funeral  expenses ;  but  there 
was  some  evidence  to  shew  that  there  was  household  furni- 
ture, of  the  value  of  which  no  distinct  proof  was  given^ 
which  the  testatrix's  son  had  been  allowed  to  take. 

On  the  part  of  the  defendant,  it  was  insisted  that  the 
plaintiff  had  lived  with  her  aunt  without  any  intention  to 
receive  wages,  and  that  the  demand  for  wages  being  with- 
held until  the  legacy  was  paid,  was  a  fraud  upon  the  exe- 
cutor ;  and  Williams  on  Executors,  Vol.  2,  p.  1025,  was 
referred  to  for  the  purpose  of  shewing  that  the  payment  of 
the  legacy  was  a  satisfaction  of  the  debt. 

It  was  left  to  the  jury  to  say  whether  the  plaintiff  went 
to  live  with  the  deceased  as  a  servant  for  wages,  or  as  a 
poor  relation,  doing  service  in  expectation  of  what  the  aunt 
might  ultimately  do  for  her  advance  and  benefit — if  the 
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1844.  of  the  rule/'  The  evidence  shews^  that^  though  there  was 
no  money  in  the  hands  of  the  executor^  there  was  plate  and 
there  was  furniture.  The  case  of  Richards  v.  Browne,  4 
Scott^  262,  3  Bing.  N.  C.  193,  does  not  apply :  there  the 
executor  was  misled  by  the  misrepresentations  of  the  cre- 
ditor. Here,  the  plaintiff  has  been  guilty  of  no  misrepre- 
sentation, no  laches, 

Channellf  Serjeant,  in  support  of  his  rule. — ^The  verdict 
was  clearly  against  the  weight  of  evidence.  It  may  be 
conceded  that  the  Courts  will  lay  hold  of  slight  circum- 
stances to  take  a  case  out  of  the  general  rule  that  a  legacy 
is  a  satisfaction  of  a  debt.  In  Williams  on  Executors^ 
3rd  edit.,  1025,  it  is  said :  ''  It  is  a  rule  established  in  the 
Courts  of  Equity,  that,  where  a  debtor  bequeaths  to  his 
creditor  a  legacy  equal  to  or  exceeding  the  amount  of  his 
debt,  it  shall  be  presumed,  in  the  absence  of  any  intimation 
of  a  contrary  intention,  that  the  legacy  was  meant  by  the 
testator  as  a  satisfaction  of  the  debt.  This  rule,  however^ 
though  it  has  long  prevailed,  has  met  with  the  censure  of 
several  eminent  Judges ;  and  the  Courts  have  inclined  to 
lay  hold  of  any  minute  circumstances  whereupon  to  ground 
an  exception  to  it.''  There  being  nothing  here  to  shew  a 
contrary  intention,  the  jury  ought  to  have  been  told  that 
they  were  bound  to  presume  that  the  testatrix  meant  the 
legacy  to  her  niece  to  be  in  satisfaction  of  her  claim  for 
wages,  if  any  such  existed.  The  executor  was  misled  by 
the  concealment  of  the  claim  for  wages  until  after  the 
legacy  was  obtained :  after  that,  the  plaintiff  is  not  in  a 
situation  to  charge  the  executor. 

TiNDAL,  C.  J. — ^Upon  the  first  part  of  the  case  I  enter- 
tain no  doubt  but  that  we  ought  to  leave  it  where  it  is. 
But,  as  to  the  plea  of  plene  administravit,  I  must  confess 
I  feel  that  a  second  inquiry  would  be  more  satisfactory. 
Upon  an  admission,  therefore,  that  the  plaintiff  served  her 
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1844.  nuarj.  The  defendant  then  claimed  to  be  allowed  the  costs 
of  defending  the  action  subsequently  to  the  hearing  of  the 
summons :  but  the  Master  refused  to  allow  them^  except 
as  to  the  pleas  to  which  the  plaintiffs  had  entered  a  nolle 
prosequi. 

Bowling,  Seijeant^  on  a  former  day  in  this  term^  obtained 
a  rule  to  shew  cause  '^  why  the  Master  should  not  be  at 
liberty  to  review  his  taxation  of  the  defendant's  costs  in 
this  cause,  or  why  the  said  Master  should  not  be  at  liberty 
to  tax  the  defendant's  costs  incurred  in  this  cause  subse- 
quently to  the  22nd  of  January  last,  and  why  such  costs 
when  ascertained  and  taxed  as  aforesaid  should  not  be  paid 
by  the  plaintiff's  to  the  defendant  or  his  attorney,  or  why 
the  balance  of  such  last-mentioned  costs,  after  deducting 
the  plaintiffs'  costs  already  taxed,  should  not  be  in  like 
manner  paid  by  the  plaintiffs,  and  why  the  plaintiffs  should 
not  also  pay  to  the  defendant  or  to  his  attorney  his  costs 
of  and  occasioned  by  this  application,''  &c. 

Shee,  Serjeant,  shewed  cause,  upon  an  affidavit  stating 
that  goods  had  been  furnished  by  the  plaintiffs  to  the  de- 
fendant to  the  full  amount  of  19/.  8«.,  but  that  they  were 
advised  to  forego  all  but  the  sum  paid  into  Court,  the 
defendant  having  compounded  with  his  creditors,  and  the 
plaintiffs  having  applied  without  success  to  the  defendant's 
attomies  to  ascertain  the  ground  of  his  defence  as  to  the 
14/.  10«.,  and  having  reason  to  apprehend  that  their  late  tra- 
veller, who  was  the  only  witness  to  prove  the  terms  of  the 
order  upon  which  the  goods  were  sent,  was  colluding  with 
the  defendant. — ^The  affidavit  upon  which  the  role  was 
moved  does  not  in  distinct  and  unequivocal  terms  state 
that  the  defendant  was  not  indebted  to  the  plaintiff's  in  a 
greater  sum  than  4/.  18«.  at  the  time  the  action  was  brought. 
[Cresnaell,  J. — ^Do  you  not  by  taking  the  money  acknow- 
ledge that  you  are  entitled  to  no  more  ?]  The  plaintiffs 
accepted  the  sum  tendered  from  motives  of  prudence.  The 
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claim  to  the  full  extent.  Under  these  circumstances^  I 
think  we  can  hardly  say  that  this  case  is  to  be  governed  by 
the  general  rule^  which^  after  all^  is  a  prim&  facie  rule  only. 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


Wednesdt^y 
Ma^  8/A. 

A  notice  of  de- 
claration and 
demand  of  plea 
was  served  on 
the  28th  of 
April : — Held, 
too  late  on  the 
8th  of  May  to 
move  to  set 
aside  the  notice, 
on  the  ground 
that  it  omitted 
to  state  within 
how  many  days 
the  defendant 
was  reqnired  to 
plead--die 
plaintiff  having 
signed  judg- 
ment in  the 
meantime. 


Ramme  v.  Duncombe. 

JLIOWLING,  Serjeant^  moved  to  set  aside  the  notice  of 
declaration  served  in  this  cause^  and  the  interlocutory 
judgment  subsequently  signed  for  want  of  a  plea^  for  irre- 
gularity.— The  irregularity  complained  of  was,  that  the 
notice,  which  was  served  on  the  20th  of  April,  did  not  state 
within  how  many  days  the  defendant  was  required  to  plead. 
\Tindal^  C.  J. — Why  did  you  not  come  earlier  ?]  The 
defendant  was  not  bound  to  come  to  the  Cotut  to  set  aside 
the  irregular  notice,  until  he  was  aware  that  the  plaintiff 
meant  to  act  upon  it* 

Per  Curiam. — The  application  is  too  late :  the  defend- 
ant ought  to  have  made  his  complaint  freshly. 

Rule  refused. 


Wednenlayy  CoPLEY  and  Another  v.  Medeiros. 

May  Stk,         A 

A  defect  in  the    A.  WRIT  of  capias  issued  against  the  defendant  on  the 
^^^^l    19th  of  April  last,  at  the  suit  of  the  plaintiffs,  upon  a  Judge's 

on  a  defendant 
on  his  arrest, 

Cniant  to  a  Judge's  order,  under  the  1  &  2  Vict.  c.  110,  s.  3,  is  a  ground  for  cancening  tha 
•I 


>bond  gtfen  on  such  arrest  (15). 


(15)  See  Yeates  v.  Chapman, 
3  Scott,  648,  3  Bing.  N.  C.  262, 
where  it  was  held  that  a  defect  in 
the  copy  delivered  to  a  defendant 
at  the  time  of  the  execution  of  pro- 


cess under  the  2  WUL  4,  c.  39^ 
s.  4,  is  not  an  irregularity  that  can 
be  taken  advantage  of  on  a  sum* 
mens  or  motion  to  set  aside  tim 
bail-bond  for  irregularity. 


■  htmi  MbttMiy^i^aBtte 


rMe,  Sajeaml,  <m  »  fat^ ^ » tiw ttm,  illiiiiil 
1  nle  aSSag  vpoa  tfae  plntiff  M  ifcev  one  wl^  Ite 

npT  of  tbe  writ  of  txpiaa  and  tke  aerncr  theml  abodd 
be  cet  aside  and  tbe  baD-bcMid  defircted  iqi  to  be  caa- 
^,  OD  tbe  froand  of  tbe  vxrusce  between  tbe  on^inal 
"it  of  capias  and  the  copj  ddirered,  and  abo  to  mood 
w  mch  of  tbe  order  of  Maale,  J^  as  directed  tbe  defecd- 
at  to  pay  the  costs  of  the  sammoaa. — He  snbmitted  that 
lb  nmt  of  an  exact  copr  was  a  fatal  objection,  citing 
SKih  J.  Pnmfil,  2  DowL  654. 

Cluauiell,  Serjeant,  now  shewed  caose. — The  form  of  the 
vtioQ  is  properly  described  in  the  writ  of  summons  and 
ika  in  the  original  capias  and  in  the  bail-bond:  the  ob- 
jwdon  is  that  tbe  copy  delivered  to  the  defendant  on  Ids 
>rrert  omits  the  words  "  on  promises,"  that  is,  omits  accu- 
ntely  to  describe  the  cause  of  action.  The  variance  is  no 
tot  such  as  would  under  the  2  Will.  4,  c.  39,  have  en- 
^  the  defendant  to  the  relief  he  seeks.  The  4th  section 
ollhftt  act  provides,  that,  "  in  all  personal  actions  wherein 
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1644.  it  shfdl  be  intended  to  arrest  and  hold  any  person  to  spe- 
cial bail  who  may  not  be  in  the  custody  of  the  marshal  of 
the  Marshalsea  of  the  Court  of  King's  Bench,  or  of  the 
warden  of  the  Fleet  Prison,  the  process  shall  be  by  writ  of 
capias,  according  to  the  form  contained  in  the  said  schedule 
and  marked  No.  4;  and  so  many  copies  of  such  process,  to- 
gether with  every  memorandum  or  notice  subscribed  there- 
to, and  all  indorsements  thereon,  as  there  may  be  persons 
intended  to  be  arrested  thereon  or  served  therewith,  shall 
be  delivered  therewith  to  the  sheriff  or  other  officer  orperstm 
to  whom  the  same  may  be  directed,  or  who  may  have  the 
execution  and  return  thereof,  and  who  shaU,  upon  or  forth- 
with after  the  execution  of  such  process,  cause  one  suck 
copy  to  be  delivered  to  every  person  upon  whom  suchprocess 
shall  be  executed  by  him,  whether  by  service  or  arrest,  and 
shall  indorse  on  such  writ  the  true  day  of  the  executicm 
thereof,  whether  by  service  or  arrest,**  &c.  That  section 
imposes  a  duty  upon  the  plaintiff  as  well  as  upon  the  she- 
riff; it  requires  the  plaintiff  to  make  the  copies,  and  deUYer 
them  to  the  sheriff.  But,  in  the  subsequent  statute, 
1  &  2  Yict.  c.  110,  ss.  3, 4,  there  are  no  such  directions  as 
to  the  making  or  service  of  a  copy  of  the  capias,  wfaidi, 
it  is  to  be  observed,  is  not  the  commencement  of  the 
action.  [Qresswell,  J. — Is  it  not  necessary  so  to  serve 
the  capias  as  to  inform  the  defendant  what  he  is  to  do? 
and  must  not  the  capias  be  identified  with  the  initiatoiy 
process?  Tindal,  C.  J.  —  The  writ  itself,  the  form  of 
which  is  given  in  the  schedule  to  the  1  &  2  Vict.  c.  110, 
requires  the  sheriff  on  execution  thereof  to  deliver  a  copy 
to  the  defendant.  If  the  copy  is  made  by  the  officer,  he 
is,  by  analogy  to  the  decisions  on  the  uniformity  of  pro- 
cess act,  to  be  considered  as  the  agent  of  the  plaintiff  for 
this  purpose.]  The  decisions  under  the  1  &  2  Yict.  a 
110,  are  not  so  stringent  as  were  those  under  the  former 
act  In  Plock  v.  Pacheco,  9  M.  &  W.  342,  1  Dowl.  N.  S. 
381,  a  Judge  made  an  order  for  the  arrest  of  the  defend- 
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1844.         other  officer  having  the  execution  and  return  of  the  capias 

CopLvr       ^  many  copies  thereof  as  there  may  be  persons  intended 

^,    ^'  to  be  arrested  thereon  or  served  therewith.    The  effect  of 

Mbobibob. 

the  earlier  clauses  of  the  1  &  2  Yict.  c.  110^  is,  to  abolish 
the  power  of  arrest  upon  mesne  process  (which  was  found 
to  be  unnecessarily  extensive  and  severe,  and  to  require  re- 
laxation), save  in  certain  excepted  cases.  The  3rd  section 
was  obviously  framed  in  reference  to  the  uniformity  of  pro- 
cess act,  and  especially  to  that  clause  of  it  which  requires 
the  copies  to  be  made  by  the  plaintiff  and  delivered  to  the 
sheriff.  No  duty  is  by  either  act  imposed  on  the  sheriff 
or  other  officer  except  to  deliver  to  the  parties  arrested 
such  copies  of  the  process  as  he  shall  be  furnished  with  by 
the  plaintiff  for  that  purpose.  If  the  officer  makes  the  co- 
pies, he  is  for  that  purpose  the  agent  of  the  plaintiff.  The 
bail-bond,  it  is  true,  properly  describes  the  form  of  action: 
but  a  defendant  is  not  to  be  held  bound  by  admissions  in 
the  bail-bond. 

TiNDAL,  C.  J. — That  part  of  the  uniformity  of  process 
act  which  rendered  it  necessary  for  the  plaintiff  to  make 
and  deliver  to  the  sheriff  or  other  officer  having  the  execu- 
tion and  return  thereof  so  many  copies  of  the  process  as 
there  might  be  persons  to  be  arrested  thereon  or  served 
therewith,  not  having  been  repealed,  still  remains  in  force. 
The  officer  is  to  deliver  to  the  party  arrested  or  served  the 
copy  which  the  plaintiff  has  made.  If  the  plaintiff  allows 
the  bailiff  to  make  the  copy,  he  must  take  it  for  better 
or  for  worse.  The  copy  served  in  this  case  being  insuffi- 
cient, I  think  the  rale  must  be  made  absolute. 

The  rest  of  the  Court  concurring — 

Rule  absolute,  without  costs. 


END  OP  EASTER  TERM. 
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Reg.  Gen. 

Where  sum  in- 
dorsed more 
than  20/.,  bat 
less  reoorered) 
andnooeitifi- 
otte. 


Discretion  of 
Jadge  on  or- 
dering writ  of 
trisL 


Where,  in  like  actions,  the  stun  indorsed  on  the  sum- 
mons shall  be  more  than  20/.^  but  the  plaintiff  fails  to  re- 
cover more  than  that  sum^  and  the  Judge  does  not  certify 
as  aforesaid,  the  plaintiff's  costs,  as  well  between  party  and 
party,  as  also  between  attorney  and  dient,  shall  be  taxed 
as  upon  a  writ  of  trial  before  a  Judge  of  a  Court  of  record 
where  attorneys  are  not  allowed  to  act  as  advocates,  as 
hereinafter  provided  for;  but  the  defendant's  costs,  if  any, 
are  to  be  taxed  on  the  usual  scale. 

Provided  also,  that,  in  cases  triable  before  the  sheriff  or 
Judge  of  an  inferior  Court,  where  the  Judge  shall  refuse  to 
make  an  order  for  such  trial,  the  Judge  shall,  if  he  shall 
think  fit,  direct,  at  the  time  of  such  refusal,  on  what  scale 
the  costs  of  each  party  shall  be  taxed;  and,  in  default  of 
such  direction,  the  costs  of  both  parties  shall  be  taxed  on 
the  usual  scale. 


General  Allowance  fob  Plaintiffs  and  Defendants, 

AS  WELL    BETWEEN  AtTOBNET  AND  ClIENT  AS  BETWEEN 

Fabtt  and  Pabty,  in  Actions  not  exceeding  20/. 

£    8.  d. 

Writing  letter,  where  letters  are  usually  allowed   0    2  0 
Instructions  to  sue,  defend,  or  to  draw  pleadings 
or  special  affidavits,  where  instructions  are 

usually  allowed 0    3  4 

Writ  of  summons 0  12  6 

Mas 0  10  0 

Pluries        .......        0  10  0 

Indorsing  costs  on  writs 0    2  0 

Service  of  writ  of  summons,  alias,  or  pluries  .        0    5  0 
Extra  service  at  6d,  per  mile,  if  served  out  of  the 
town  in  which  the  attorney  resides,  not  ex- 
ceeding         0    5  0 

Affidavit  of  service,  including  oath        .         .         0    5  0 
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£      8.     <L 


0 

0 

4 

0 

1 

6 

0 

4 

0 

0 

3 

0 

0 

3 

0 

0 

3 

4 

0 

3 

0 

0 

3 

4 

0 

4 

0 

0 

3 

4 

0 

6 

8 

0 

3 

0 

0 

1 

0 

J^^'  ^      Drawing  long  particulars  and  fair  coptfj  exceed- 
Reo.  Gbn.         ing  three  folios,  at  per  folio 

Aule  to  plead  ....... 

Ride  to  reply,  rejoin,  &c.,  copy  and  service    . 

Demanding  pleadings,  residence  of  plaintifiP,  au- 
thority for  issuing  writ,  and  other  common 
notices,  copy  and  service       .... 

Copy  and  service  of  summonses    . 

Attending  summons,  or  giving  consent     . 

Copy  and  service  of  orders  usually  served 

When  costs  taxed  under  an  order  or  rule,  attend- 
ing to  get  an  appointment  thereon 

Copy  and  service  of  rules      .... 

Paying  money  into  Court         .... 

Taking  it  out 

Replication,  accepting  money  in  full  demand    . 

Close  copy,  agency 

Similiter,  by  replication,  or  rejoinder,  or  the 
like,  where  a  separate  pleading,  and  not  made 

up  with  the  issue 0    3     0 

Nothing  for  close  copy. 

Drawing  interlocutory  or  final  judgment 

Attending  to  sign 

Ingrossing  proceedings  on  paper,  per  folio 

Entering  on  roll,  per  foUo         .... 

Plea  of  general  issue     ..... 

Close  copy,  agency 

Close  copy  of  common  rules 

Ditto  of  orders  ditto 

Ditto  of  special  rules  or  orders,  per  folio 

Drawing  abstract  of  pleas  and  fair  copy,  and 

copy  for  Judge 0     3     0 

No  close  copy. 

Drawing  issue,  of  whatever  length         .         .         0     3     4 

Attending  to  pay  pleading  fee  .  .         .034 


0 

3 

4 

0 

3 

4 

0 

0 

4 

0 

0 

4 

0 

3 

0 

0 

1 

0 

0 

1 

0 

0 

1 

0 

0 

0 

4 
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1844.  jj  ij^  attorney  attending  a  writ  of  trial  has 

Reg.  Gkn.  ^^  9^  ^  (Ustance,  mileage  Is.  one  way. 

Attorney  attending  trial  at  a  distance  one 
guinea  per  day  as  long  as  necessarily  de- 
tained in  going  to,  attending,  andretttrmng 
from  the  trial,  if  no  other  business;  or  if 
other  business,  in  the  whole  not  to  exceed 
two  guineas  a  day. 
If  more  than  one  cause ^  mileage  to  be  appor- 
tioned; if  more  than  two  other  causes,  no 
mileage. 
Attending  for  special  rules,  when  not  made  upon 

motion  in  Court 0    3     4 

Affidavit  of  increase,  including  oaths  .        0    5     0 

Copy  for  the  opposing  party     .         .  .020 

Bill  of  costs  and  copy,  at  M^  per  folio,  not  to 

exceed 0    4    0 

Copy  for  the  opposing  party,  4d.  per  folio,  not 

exceeding 0 

Notice  of  taxing 0 

Attending  taxing 0 

If  long,  in  Master's  discretion       ...        0 
Instructions  to  counsel  on  common  motions  0 

Attending  Court  on  motion,  rule  nisi  granted, 

and  attending  to  draw  up  rule  .068 

Attending  Court  each  day  on  special  motions  or 

ai^ument,  not  exceeding  2Qs.  a  term  0    3    4 

Ditto  when  heard 0    6    8 

Attending  to  settle,  and  drawing  and  fair  copy 

cognovit,  and  getting  same  signed  .        0  10    0 

Copy  for  agent  to  keep 0    2    0 

Attending  filing,  when  filed  under  the  statute        0    3    4 
Attending  stamping,  when   done,  and  neces- 
sary         .         .034 

Attending  Judges   with  pleadings,   demurrer- 
book,  special  case,  &c.,  one  fee  .  0    3    4 


4 

0 

3 

0 

3 

4 

6 

8 

3 

4 
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£    s.  d. 
Copy  writ  and  notice  for  defendant  .         .         .020 

The  like  for  sheriff 0    2    0 

Paid  for  warranty  as  usual. 

Instructing  sheriff's  officer  .         .        0    3     4 

Paid  officer^  as  per  scale  of  sheriff's  fees. 

Attending  for  order  to  return  writ        .  0     3     4 

Paid  for  same 0    2     0 

Copy  and  service,  and  paid  sheriff  therewith  .         0    4     0 
Short  copy  of  writ  and  return  .         .         .010 

Paid  for  return  0    2     0 

Attending  for  return  and  to  file  same,  when 

sheriff  not  ruled  or  ordered  to  return  it  .034 

Drawing  and  ingrossing  affidavit  of  officer,  nulla 

bona,  and  oath 0    5     0 

No  instructions,  or  attending  to  be  sworn. 
Searching  again  for  appearance                           .034 
Affidavit  of  no  appearance,  and  oath      .         .         &    5     0 
Attending  Judge  for  order  for  leave  to  enter  ap- 
pearance        0    3    4 

Paid  for  the  order,  and  filing  affidavit,  if  writ 

obtained 0    3    0 

In  Term  Time,  Additional. 

Briefing  affidavit  for  counsel,  per  folio       .         .004 

Instructing  counsel 0     3     4 

Fee  to  counsel 0  10    6 

Attending  him  and  Court,  and  to  draw  up  rule     0     3     4 
Paid  for  the  rule,  and  filing  affidavit  .         .050 

The  like  charges  on  obtaining  rule  for  leave 
to  enter  an  appearance  for  defendant. 


Bill  of  Costs  upon  Writ  of  Summons. 

IVhere  Debt  and  Costs  paid  within  the  four  Days,  or  t^pon 

aJudge^s  Order,  when  Time  given  for  Payment. 

Letter  before  action,  if  sent  .         .         .020 
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£  t. 

Attending  bim 0  8 

IngroaBiDg  declantioD 0  1 

Close  copy,  if  agency 0  1 

Particulars  of  demand 0  2 

Role  to  plead 0  1 

Demand  of  plea,  if  appearance  entered  by  de- 
fendant          0  3 

Drawing  final  judgment        .         •         .         .  0  8 

Attending  to  sign             0  8 

Ingrossing  proceedings  on  paper,  folio  9        .  0  8 

Entering  on  the  roll 0  3 

Paid  roll 0  0 

Paid  signing  judgment 0  7 

Paidosher 0  1 

In  Common  Pieaa,  Z».  extra  for  docket. 
Drawing  bill  of  costs  and  copy,  a»  btfore. 
Copy  for  defendant's  attorney,  ditto. 

Notice  of  taxing,  if  defendant  entitled  thereto  0  3 

Attending  taxing 0  8 

Paid  taxing 

Term  fee,  in  town 0  10 

Ditto,  in  country 0  12 
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Paid  ushers 

In  Common  Pleas j  Zs.  more. 
Paid  fiUng  affidavit  of  increase 
Copy  for  defendant's  attorney,  not  exceeding     . 
Drawing  bill  of  costs  and  copy,  as  before 
Copy  for  defendant's  attorney,  if  done,  as  before. 
Notice  of  taxing,  if  defendant  has  appeared,  or 

is  entitled  thereto 

Attending  taxing 

Paid  taxing>  as  usual. 

No  attending  to  complete  judgment  on  roll. 
Term  fee,  as  before. 


£ 

«. 

0 

1 

0 

1 

0 

2 

0 

4 

0 

3 

0 

3 

Writ  op  Trial. 
General  issue  pleaded,  drawing  replication,  in- 
cluding close  copy,  if  agency     .         .         .03 
Paid  for  summons  for  writ  of  trial  .         .01 

Copy  and  service 0  3 

Attending 0  3 

Paid  for  order 0  1 

Copy  and  service 0  3 

Drawing  issue,  of  whatever  length         .  0  3 
Ingrossing  to   deliver,   folio  8  (if  declaration 

folio  4) 0  2^ 

Entering  on  the  roll 0  2- 

Paid  for  roll 0  O 

Close  copy,  if  agency 0  ^ 

Notice  of  trial,  including  close  copy,  if  agency  .  0  3 

Ingrossing  writ  of  trial,  folio  12     .         .         .0  4- 

Paid  parchment 0  ^ 

Paid  signing  and  sealing  0  ^ 

Fee  thereon 0  3 

Copy  particulars  to  annex     ....  0  1 
Attending  to  leave  writ  at  sheriff's  office,  sub- 
poena, and  serving  witnesses,  the  same  as  upon 
writ  of  inquiry. 
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£ 

AfSdavit  to  verify  same 0 

Instructions  for  counsel  to  move  ...  0 
Making  copy  of  sheriff's  notes  to  accompany, 

per  folio 0 

Paid  fee 1 

Attending 0 

Attending  Court,  rule  nisi  granted^  and  for  rule  0 

Paid  for  rule  and  filing  affidavit     ...  0 

Copy  and  service 0 

Affidavit  of  service 0 

Instructions  for  counsel  to  move  rule  absolute  .  0 

Copy  rule  to  annex 0 

Paid  counsel  to  move  {from  one  Guinea  to  two 

Guineas) 

Attending  him 0     8     4 

Attending  Court,  motion  did  not  come  on,  3«.  4d. 

each  day,  not  to  exceed  20s.  in  a  term  . 

Attending  Court — rule  absolute   ...  0 

Paid  for  the  rule  and  filing  affidavit  0 

Copy  and  service 0 

Copy  sent,  if  agency 0 

Term  fee,  as  usual. 


8. 

d. 

5 

0 

6 

8 

0 

4 

3 

6 

3 

4 

6 

8 

5 

0 

4 

0 

5 

0 

3 

4 

1 

0 

6 

8 

5 

0 

4 

0 

1 

0 

Computing  Principal  and  Interest  on  Judge's  Order  _ 

Costs  of  declaration  and  judgment,  as  before, 
according  to  length  of  declaration. 

The  usual  charges  for  summons  and  order  to 
compute,  the  same  as  ignm  order  to  admit 
upon  writ  of  trial. 
Instructions  for  counsel  to  move  for  rule 

Paid  counsel  to  move 

Attending  him  and  to  draw  up  rule 

Paid  for  rule 


0    3 

^ 

0  10 

€ 

0    3 

^ 

0    5 

O 
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£    8,    d* 


If  previous  writ  issued  where  venue  is  laid,  to 

ground  testatum  writ  fi.  fa 0    6     0 

Attending  to  lodge  same  with  sheriff,  and  in- 
structing him  to  return  nulla  bona,  and  after- 
wards for  return        

Paid  for  return  .         .         . 

Short  copy  of  writ  and  return,  to  keep  . 

Paid  filing  writ  and  return,  and  attending 


0 

3    4 

0 

2    0 

0 

1     0 

0 

3     4 

General  direc-        The  foregoing  charges  are  intended  as  examples.     The 

Masters  will  exercise  their  discretion  in  allowing  for  attend- 
ances, having  regard  to  the  expense  saved,  or  favour  granted 
to  the  party,  and  to  all  the  circumstances  of  the  case, 
bearing  in  mind  that  for  attendances  the  allowances  are 
not  to  be  more  than  half  what  are  allowed  when  costs  are 
taxed  upon  the  usual  scale.  In  other  cases  not  hereby 
provided  for,  the  Masters  will  conform  to  the  rate  of  charges 
hereinbefore  inserted,  or  as  near  thereto  as  circumstances 
will  allow. 

Denman.  J.  Williams. 

N.  C.  TiNDAL.  J.  T  Coleridge. 

Fred.  Pollock.  T.  Coltman. 

J.  Parke.  R.  M.  Rolpe. 

E.  H.  Alderson.  Wm.  Wightman. 

J.  Patteson.  C.  Cresswell. 

J.  GURNEY. 
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PeRCITAL  v.  BusSBLL.  Wednesday, 

MMay  22nd, 
ANNINO^  Serjeant,  moved  for  the  dischai^  of  a  pri-  Notioe  of  a  de. 

aoDer  under  the  48  Geo.  8,  c.  128,  he  haying  been  twelve  tendon  to  ap. 

calendar  months  in  execution  for  a  debt  not  exceeding  20/.  ^^^^er*' 

The  notice  of  the  motion  had  been  served  upon  the  plain-  *^i?  ^=^-  ?• 

*^  ^  c.  123,  may  be 

tiff's  attorney,  the  defendant  being  unable  to  discover  the  terred  on  the 
plaintiff's  place  of  residence.     The  learned  Serjeant  re-  torney,  where 
fared  to  ?Faw»  V.  3fo*fer,  1  Dowl.  549,  where  a  service  on  ^Jjjj^ff'*'' 
ike  plaintiff's  attorney  under  similar  circumstances  had  cannot  be  dis. 

1^ 1.  u       a*  •  oofefed. 

Qceii  held  sufficient. 


TiNDAL,  C.  J. — Generally  speaking,  the  authority  of  the 
itUmey  is  at  an  end  when  final  judgment  is  obtained. 
But,  under  the  circumstances,  I  do  not  see  how  else  the 
notioe  can  be  served* 

The  rest  of  the  Court  concurring — 

Rule  granted. 


^OI*.  VIII. 
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1844. 

Friday^  BUROESS  t;.  BoETEPEUB  and  BrOWN. 

May  24tA.       m 

In  an  action  X  HIS  WRS  OH  action  of  debt  brought  by  the  plaintiff,  an 
the  statate25  inhabitant  of  the  parish  of  Paddington,  to  reeoTer  firom  the 
^'hw  one  of  defendants,  the  overseers  of  the  same  parish,  three  several 
the  two  inhabu  penalties  of  20/.  each,  alleged  to  have  been  incurred  by 

tants  wbo  had 

given  infonna-  them  under  the  statute  25  Geo.  2,  c.  86,  s.  5(1),  for  not 
pariah  con.  having  paid  to  the  plaintiff  on  demand  three  sums  of  10/. 
rta^ofone      ^^g^  claimed  by  him  as  one  of  two  inhabitants  who  had 

A.  IS.  Kennng  * 

adiaordeiiy       called  upou  the  Constable  of  the  parish  to  prosecute  the 
aeqiienoewhefe-  keepers  of  certain  disorderly  houses  therein  under  the  pro- 
^dk^'^    visions  of  that  statute, 
next  aesaona         The  declaration  in  each  count  stated  that  the  defendants, 

and  pleaded 

goii^,  bat  vaa  before  the  commencement  of  the  suit,  to  wit,  on  the  Ist  of 
for  jn^nent^^  December,  1843,  were  and  still  are  indebted  to  the  plaintiff 

mc^th^Xr.  ^^ *^®  ^^^  ^ *0^'  ^®^°S  forfeited  by  an  act,  intituled  "An 
wda:— Held,  act  for  the  better  preventing  thefts  and  robberies,  and  for 

vnwt  A.  D>  vaa 

not  <*  oonrict-    regulating  places  of  public  entertainment,  and  punishing 

ed"  within  thit         w  »   x  ^      x  *  w 

meaning  of  the  P^^'sons  keeping  disorderly  houses,''  whereby  and  by  force 
statute  until      of.  the  statute  in  that  case  made  and  provided  an  action 

sentence  pro-  ^ 

nonnoed ;  and    had  accrued  to  the  plaintiff  to  demand  and  have  of  and 

oonseqnently 

that  the  action  from  the  defendants  the  said  sum  of  20/.,  parcel  &;c. 
bronght  against  breach,  that  the  defendants  had  not  nor  had  either  of 
the  oTersem  them  paid  the  said  sum  above  demanded  (60/.),  or  any  part 
in  office.  thereof;  to  the  plaintiff's  damage  of  10/. 

that  a  demand        ^^^^^ — never  indebted;  whereupon  issue  was  joined. 

^iidT*^"  "^^^  ^^^^  ^^  *"®^  heioTQ  Coltman,  J,,  at  the  first 
neglect  or  re-     sitting  at  Westminster  in  Hilary  Term  last.     The  facts 

foul  by  them  .  .  ^ 

to  pay  the  re-    that  appeared  in  evidence  were  as  follow: — 

ward  entitled 

the  plaintiff  to  maintain  an  action  against  them  for  tiie  penalty  imposed  by  the  act,  notwith- 
standing no  demand  had  been  made  upon  the  ehurehwardena, 

Semble,  that  dmrchwardens  are  not  contemplated  by  the  act. 

The  constable  under  the  25  Geo.  2,  c.  36,  a.  5,  or  tiie  OTcraeers  under  the  58  Geo.  3,  c  70, 
s.  7,  most  be  the  real  and  bonft  fide  prosecntors  of  the  indictment. 

(I)   See  the  clause  set  out  in  the  judgment  of  Tindal,  C.  J^  post, 
p.  210. 
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Burgess 

V. 
BOKTEPBUB.. 


ReoognissDoes 
entered  into. 


Conduct  of  the 
prosecations. 


before  some  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county,  to  the  intent  that  such  proceedings 
may  be  had  for  the  prosecution  of  the  said  James  Mitchell 
for  the  said  offence  as  in  and  by  a  statute  made  and  passed 
in  the  twenty-fifth  year  of  the  reign  of  the  late  King  George 
the  Second,  intituled  'An  act  for  the  better  preventing 
thefts  and  robberies,  and  for  regulating  places  of  public 
entertainment,  and  punishing  persons  keeping  disorderly 
houses,'  and  also  in  and  by  a  statute  made  and  passed  in 
the  fifty-eighth  year  of  the  reign  of  his  late  Majesty  King 
George  the  Third,  are  directed  and  required.  As  witness 
our  hands  this  6th  day  of  September,  1842. 

"WharfeBui^ess. 

^'JohnFalkus.'' 
The  overseers  Watson  and  Carbonell  declining  to  in- 
terfere in  the  prosecution,  Burgess  and  Falkus,  accompa- 
nied by  Wallis,  the  constable,  on  the  8th  of  September, 
1842,  attended  before  Mr.  Long,  the  magistrate  sitting  in 
the  Marylebone  police  court,  and  there  respectively  entered 
into  recognizances,  the  latter  in  the  penal  sum  of  30/.  to 
prosecute  the  parties  with  effect  at  the  next  general  ses- 
sion of  the  peace  for  the  county  of  Middlesex,  and  the  for- 
mer in  the  penal  sum  of  20/.  each  to  give  or  produce  ma- 
terial evidence,  as  required  by  the  first-mentioned  statute. 
Indictments  were  accordingly  preferred  against  the  parties 
at  the  next  session  (October,  1842),  when  they  severally 
pleaded  guilty.  They  were  not,  however,  brought  up  for 
judgment  until  April,  1843,  when,  the  nuisances  having  in 
the  interim  been  abated,  they  were  each  fined  one  shilling, 
and  discharged.  The  costs  of  the  prosecution  were  settled 
by  the  magistrates  at  56/.,  which  sum  the  constable  Wallis 
received  from  the  overseers,  and  of  which  he  handed  over 
40/,  to  Mr.  Wontner,  the  attorney  who  conducted  the  pro- 
secutions, towards  his  costs. 

Mr.  Wontner,  who  was  called  as  a  witness  at  the  trial, 
stated  that  he  was  employed  by  Wallis,  that  the  necessary 


198  IN  THB  COMMON  PLEAS, 

1844.        Charles  Carbonell^  and  also  the  said  constable,  forthwith  to 
^^    "     '      go  with  ns  before  some  one  of  her  Majesty's  justices  of  the 
V-  peace  in  and  for  the  said  county,  to  the  intent  that  such 

proceedings  might  be  had  for  the  prosecution  of  the  said 
James  Mitchell  for  the  said  offence  as  in  and  by  a  statute 
made  and  passed  in  the  twenty-fifth  year  of  the  reign  of 
the  late  King  Geoi^  the  Second,  intituled  '  An  act  f<Mr 
the  better  preventing  thefts  and  robberies,  and  for  regu- 
lating places  of  public  entertainment,  and  punishing  per- 
sons keeping  disorderly  houses,'  and  also  in  and  by  a 
statute  made  and  passed  in  the  fifty-eighth  year  of  the 
reign  of  his  late  Majesty  King  George  the  Third,  are 
directed  and  required:  and  whereas  the  said  constable 
did,  a  reasonable  time  aft^r  such  notice  from  us,  namely, 
on  the  8th  day  of  September  in  the  year  aforesaid,  attend 
with  us  before  Greorge  Long,  Esq.,  then  being  one  of  her 
Majesty's  justices  of  the  peace  in  and  for  the  said  county^ 
and  one  of  the  police  magistrates  of  the  metropolis,  then 
sitting  at  the  police  court  Maiylebone  in  the  said  county^ 
and  within  the  metropolitan  police  district ;  and  the  said 
John  Watson  and  William  Charles  Carbonell,  or  one  of 
them,  haying  had  reasonable  notice  to  attend  before  such- 
justice,  both  neglected  to  attend  such  justice ;  and,  upon 
us  and  each  of  us  the  said  Wharfe  Burgess  and  John 
Falkus  making  oath  before  the  said  justice  that  we  did 
believe  the  contents  of  the  said  first-mentioned  notices  to  be 
true,  and  entering  into  a  recognizance  in  the  penal  sum  of 
20/.  each  to  give  or  produce  material  evidence  against  the 
said  James  Mitchell  for  such  offence,  the  said  constable 
did  enter  into  the  recognizance  required  by  the  said  sta- 
tute of  Greorge  the  Second,  to  prosecute  with  effect  the 
said  James  Mitchell  for  such  offence  at  the  next  general 
session  of  the  peace  to  be  holden  in  and  for  the  said  coun- 
ty, as  to  the  said  justice  did  then  seem  meet :  and  whereas 
the  said  constable  did  accordingly  prosecute  the  said 
James  Mitchell  for  such  offence  at  the  said  session,  and 
the  said  James  Mitc^f'll  was  thereuoon  convicted  of  such 
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1844.        the  action  should  have  been  brought  against  Watson  and 
3^j[]^^      Carbonell^  who  were  the  overseers  at  the  time  Mitchell, 
„     <*•  Randall^  and  Poole  were  found  guilty  of  the  offence  charged 

against  them — secondly,  that  the  notice  to  prosecute  and 
the  demand  of  the  reward  should  have  been  served  upon  the 
churchwardens  as  well  as  upon  the  overseers.  The  learned 
Judge,  however,  over-ruled  these  objections :  whereupon  it 
was  insisted  that  there  was  no  evidence  to  go  to  the  jury 
to  shew  that  the  indictments  were  really  and  bona  fide  pro- 
secuted by  the  constable,  as  required  by  the  act,  the  evi- 
dence shewing  that  the  prosecutions  were  conducted  by  the 
attorney  of  Burgess  and  Falkus,  on  their  retainer  and  at 
their  expense:  and  the  case  of  Clarke  v.  Bice,  1  B.  &  Aid* 
694,  was  cited.  The  learned  Judge  thought  there  was  some 
evidence  thiit  the  prosecution  was  conducted  by  the  con- 
stable Wallis,  and  he  left  it  to  the  jury  to  say  whether  or 
not  it  satisfied  them  upon  that  point. 

The  jury  returned  a  verdict  for  the  plaintiff,  damages 
601. 

Bompas,  Serjeant,  in  Hilary  Term  last,  pursuant  to  leave 
reserved  to  him  at  the  trial,  obtained  a  rule  nisi  to  enter  a 
nonsuit,  or  for  a  new  trial,  on  the  several  grounds  before 
urged. 

Byleij  Serjeant  {Corrie  was  with  him),  shewed  cause. — 
1.  Action  well  llie  action  was  properly  brought  against  the  present  de- 
the  present        fcudants,  who  wcre  the  overseers  of  the  parish  at  the  time 

the  keepers  of  the  disorderly  houses  in  question  were  cof»- 
victed,  that  is,  when  they  were  brought  up  for  judgment. 
No  doubt  the  word  conviction  is  often  used  in  the  sense  oi 
a  verdict :  but,  in  the  25  Greo.  2,  c.  36,  s.  5,  it  is  evidently 
used  in  its  strict  legal  sense  to  denote  a  verdict  followed  by 
a  judgment.  In  Suitan  v.  BUhop,  4  Burr.  2283, 1 W.  Blac 
266,  which  was  an  action  of  debt  brought  against  Bishop 
for  the  500/.  penalty  upon  the  2  Geo.  2,  c.  24,  s.  7  "  fi>r 


defendant!. 
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1844.        the  preyioQS  conviction.     It  is  not  nntil  judgment  is  actu- 
BuROBss      ^^y  pronounced  that  it  can  be  ascertained  that  the  con- 
-     ^'  viction  will  stand.     The  overseers,  that  is.  the  same  over- 

seers  that  pay  the  reward,  are  required  to  recoup  the  con- 
stable the  expenses  incurred  by  him  in  the  prosecution : 
is  he  to  have  his  expenses  before  he  has  fulfilled  the  condi- 
tion of  his  recognizance  by  prosecuting  the  offenders  with 
effect?  and,  can  it  be  said  that  he  has  prosecuted  with 
effect  before  he  has  obtained  a  judgment  against  them  ? 
ICresswell,  J. — Would  the  constable's  recognizance  be  for- 
feited upon  an  acquittal  ?]  Clearly  not.  \_CressweU,  J. — 
Then  he  may  prosecute  with  effect  although  no  convictiou 
follows.]  Probably  he  would  not  be  entitled  to  his  expenses 
at  all  unless  a  valid  conviction  takes  place.  Then,  suppose 
the  word  '^  conviction  "  in  this  statute  is  satisfied  by  ver- 
dict or  confession,  the  plaintiff  was  not  bound  to  make  the 
demand  on  those  overseers  who  were  in  office  at  the  time 
the  verdict  passed.  The  reward,  as  well  as  the  expenses  of 
the  constable,  are  a  charge  upon  the  parish  funds.  [Oe«t- 
weU,  J. — The  overseers  are  required  by  the  statute  to  pay 
the  reward  forthwith,  and  they  incur  the  penalty  upon  a 
neglect  or  refusal  to  pay  on  demand.  In  Pybus  v.  Mitfbrd, 
2  Lev.  77 f  it  is  said  by  the  Court  that  "  the  word  immediate^ 
although  in  strictness  it  excludes  all  mean  times,  yet,  to 
make  good  the  deeds  and  intents  of  parties  it  shall  be  con- 
strued such  convenient  time  as  is  reasonably  requisite  for 
doing  the  thing,  as  the  18th  of  £dw.  1, 21,  an  award  to  make 
an  obligation  immediately  to  J.  S.  (then  absent)  is  intended 
such  a  convenient  time  as  he  can  get  to  him.''  In  The  Sing 
V.  FranciSy  Cas.  temp.  Hardw.  113,  where  a  question  arose 
upon  the  meaning  of  the  word  ''immediately,"  Lord  Hard- 
wicke,  in  delivering  the  opinion  of  the  Court,  says : ''  It  was 
said  that  that  word  excludes  all  intermediate  time  and  ac- 
tions, but  it  will  appear  that  it  has  not  necessarily  so  strict  a 
signification :  Stevens,  in  his  Thesaurus,  expounds  the  word 
immediate  by  dto  and  celeriter;  so.  Cooper's  Dictionary. 
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1844.        word  *'  overseers ''  in  the  25  Geo.  2,  c.  36,  and  58  Oeo.  3, 
^;;;;;;;      c.70.    in  the  43  EUz.  c.  2,  wherever  churchwardens  are 
«•  intended  to  be  included,  they  are  expressly  named  jointly 

with  overseers.  So,  in  the  28th  section  of  the  pawnbrokers' 
act  39  &  40  Geo.  3,  c.  99.  In  the  59  Geo.  3,  c.  12,  s.  7, 
enabling  parishes  to  appoint  assistant  overseers,  it  is  pro- 
vided that  '^  every  person  to  be  so  appointed  assistant  over- 
seer shall  be  and  he  is  thereby  authorized  and  empowered 
to  execute  all  such  of  the  duties  of  the  office  of  overseer  of 
the  poor  as  shall  in  the  warrant  for  his  appointment  be 
expressed,  in  like  manner  and  as  fully  to  all  intents  and 
purposes  as  the  same  might  be  executed  by  any  ordinary 
overseer  of  the  poor.''  There,  the  ex  officio  overseers  clearly 
are  not  intended.  In  the  interpretation  clause  of  the  poor- 
law  amendment  act,  4&  5  WilL  4,  c.  76,  s.  109,  it  is  provided 
"that  the  word  'overseer'  should  be  construed  to  mean 
and  include  overseers  of  the  poor,  churchwardens^  so  fiEur 
as  they  are  authorized  or  required  by  law  to  act  in  the 
management  or  relief  of  the  poor,  or  in  the  collection  or 
distribution  of  the  poor-rate,  assistant  overseer,  or  any 
other  subordinate  officer,  whether  paid  or  unpaid,  in  any 
parish  or  union,  who  should  be  employed  therein  in  carry- 
ing that  act  or  the  laws  for  the  relief  of  the  poor  into 
ei^ecution.''  There  would  have  been  no  necessity  for  any 
provision  of  that  sort  if  "  churchwardens"  were  ex  vi  ter- 
mini included  in  the  word  **  overseers."  But,  assuming  the 
matter  to  be  equivocal,  the  parties  are  not  to  be  visited 
with  a  penalty  without  express  words.  Besides,  it  may  be 
doubtful  whether  the  objection  is  open  to  the  defendants 
after  their  admission  that  they  were  ''  the  overseers  of  the 
poor  of  the  said  parish  duly  appointed."  Or,  is  it  any 
answer  to  the  action  that  there  were  others  besides  these 
two  defendants  upon  whom  the  demand  might  have  been 
made,  but  was  not?  In  The  King  v.  The  Justices  of  fVar^ 
wickshire,  2  N.  &  P.  153, 6  Ad.  &  E.  873,  a  statement  of  the 
grounds  of  appeal  against  an  order  of  removal  under  the 
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BuRGKss      ^^^^  ^^^  there  enter  into  such  recognizance  to  prosecute 

^     *•  such  offender  as  the  constable  is  in  and  by  the  said  act  re- 

BOITSFBUK.  " 

quired  to  enter  into^  then  it  shall  not  be  necessary  for  nor 
shall  such  constable  be  required  to  enter  into  such  recogni- 
sance :  but,  if  such  overseers  or  overseer  of  the  poor  shall 
neglect  to  attend  such  justice  on  having  such  notice^  or 
shall  attend  and  shall  decline  or  refuse  to  enter  into  such 
recognisance  to  prosecute,  then  such  constable  shall  enter 
into  the  same,  and  shall  prosecute,  and  shall  be  entitled  to 
his  expenses,  to  be  allowed  as  in  and  by  the  said  act  is  di- 
rected/' These  acts  are  to  be  read  as  if  the  provision  in 
the  58  Geo.  3,  c.  70,  was  incorporated  in  the  earUer  part  of 
the  5th  section  of  the  25  Geo.  2,  c.  36.  The  overseers  by 
whom  the  reward  is  to  be  paid,  and  who  consequently  in- 
cur the  penalty  on  neglecting  or  refusing  to  pay  it^  are 
those  who  are  in  office  at  the  time  the  offender  is  prosecuted 
to  conviction,  which  in  the  present  case  took  place  when 
the  parties  appeared  at  the  quarter  sessions  and  pleaded 
guilty  to  the  charge.  It  may  be  conceded,  that,  in  order 
to  prove  a  conviction — as  in  Lee  v.  Gansell,  Cowp.  3,  and 
The  King  v.  Ackroyd,  1  Car.  &  E.  158 — it  would  be  neces- 
sary to  shew  a  record  completed.  [CoUman,  J. — ^To  entitle 
the  plaintiff  to  the  reward,  must  he  not  shew  a  proper  con- 
viction?] Upon  an  indictment  for  perjury  on  a  trial  at 
Nisi  Prius,  it  would  be  enough  to  produce  the  Nisi  Prius 
record.  [Cresswell,  J. — In  that  case  it  would  be  quite  im- 
material whether  the  verdict  was  one  way  or  the  other.  In 
The  King  v.  Ackroyd,  I  considered  that  the  mere  verdict  of 
a  jury  was  not  sufficient  to  render  the  prisoner  Uable  to  the 
heavier  punishment  imposed  by  the  7  &  8  Geo.  4,  c.  28^  s. 
11 ;  for,  it  might  have  been  that  the  Judges  had  decided 
that  he  ought  not  to  have  been  found  guilty.]  That  con- 
sideration can  hardly  have  place  here.  In  Blackstone's 
Commentaries,  Vol.  4,  p.  324,  it  is  said,  that,  ''upon  a 
simple  and  plain  confession,  the  Court  hath  nothing  to  do 
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1844.        be  sued  for  the  penalty.     Here^  the  verdict  took  place  in 
^^^]^][^      October,  1842,  and  the  parties  were  not  brought  np  for 
V'  judgment  until  April,  1843.    The  notice  served  upon  the 

overseers  demanding  the  reward  implies  that  the  conviciiom 
took  place  at  the  next  sessions  after  the  date  of  the  com- 
plaint—8th  September,  1842.  [Tindal,  C.  Jl— This  point  was 
not  made  at  the  trial,  nor  was  it  mentioned  when  the  rule 

2.  Demand  was  moved  for ;  and  therefore  cannot  be  made  now.] — Then, 
b^Qiwn  Uie  ^^®  demand  should  have  been  made  upon  the  church- 
ekurtkwMrden*  wardens,  who  are  for  this  purpose  overseers :  and,  unless 

■lao. 

the  demand  has  been  made  upon  all  who  are  liable,  there 
has  been  no  default.  It  may  be  that  a  notice  to  one  of  the 
parish  officers  is  in  general  notice  to  the  body,  as  appears 
firom  the  cases  cited;  but  a  greater  degree  of  strictness  is 
required  where  a  party  is  sought  to  be  fixed  with  a  penalty. 

3.  ProflecatUm  — ^The  prosecution  was  not  really  and  bon&  fide  conducted 
amrding  to  ^7  *^®  Constable.  The  evidence  clearly  shews  that  the 
the  aot.  ^Q  inhabitants.  Burgess  and  Falkus,  were  the  real  prose- 
cutors. They  in  the  first  instance  employed  the  attorney, 
and  he  looked  to  them  alone  for  his  costs.  The  constable 
never  had  any  control  over  the  proceedings  firom  first  to 
last.  [Tlndal,  C.  J. — Why  did  not  the  overseers  take  the 
prosecution  upon  themselves?]  In  Clarke  v.  Bice,  Bayley, 
J.,  says :  "  The  inhabitants,  according  to  this  act  of  parlift- 
ment,  are  not  to  conduct  the  prosecution,  but  that  duty  ii 
imposed  upon  the  parish  constable,  and  the  7th  section  of 
the  act  imposes  a  penalty  on  him  if  he  be  wilfully  negligent 
in  carrying  on  the  prosecution.  It  is  indeed  very  important 
that  these  prosecutions  should  be  conducted  by  him,  and 
not  by  private  individuals ;  for,  he  is  a  public  officer,  and 
it  is  his  duty  to  obtain,  if  possible,  additional  evidence  be- 
sides that  of  the  two  inhabitants  on  whose  information  the 
prosecution,  according  to  the  act  of  parliament,  is  origin* 
ally  commenced.  It  is  his  duty  also  to  prosecute  to  con^ 
viction,  and  to  call  upon  the  magistrates  to  inffict  punish* 
ment.    But,  if  the  conduct  of  the  prosecution  is  left  with 
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1844.  incurred  by  the  defendants  by  reason  of  their  neglect  to 
pay  to  the  plaintiff  the  reward  provided  by  the  statute  on 
the  conviction  of  certain  persons  for  an  offence  against 
the  act.  I  say  the  action  is  brought  upon  the  statute  25 
Geo.  2,  c.  36^  s.  5^  because,  although  by  a  subsequent  act, 
58  Geo.  3,  c.  70,  s.  7,  power  is  given  to  the  overseers,  npon 
notice  being  given  to  them,  themselves  to  become  the  pxo- 
secutors  of  persons  keeping  disorderly  houses,  yet,  if  they 
decline  to  do  so,  the  proceedings  are  to  go  on  as  before ; 
and  as  here  the  parish  officers  were  brought  before  the 
magistrates  and  declined  to  interfere,  the  case  must  stand 
as  it  would  have  done  upon  the  former  statute.  Now,  the 
5th  section  of  the  25  (xeo.  2,  c.  36,  '^  in  order  to  encourage 
prosecutions  against  persons  keeping  bawdy-houses,  gam- 
ing-houses, or  other  disorderly  houses,'^  enacts,  *^  that,  if 
any  two  inhabitants  of  any  parish  or  place,  paying  scot  and 
bearing  lot  therein,  do  give  notice  in  writing  to  any  con- 
stable  (or  other  peace  officer  of  the  like  nature,  where  there 
is  no  constable)  of  such  parish  or  place,  of  any  person 
keeping  a  bawdy-house,  gaming-house,  or  any  other  dis- 
orderly house  in  such  parish  or  place,  the  constable  or  such 
officer  as  aforesaid  so  receiving  such  notice  shall  forthwith 
go  with  sudi  inhabitants  to  one  of  his  Majesty's  justices  of 
the  peace  for  the  county,  city,  riding,  division,  or  liberty  in 
which  such  parish  or  place  does  lie,  and  shall,  upon  such 
inhabitants  making  oath  before  such  justice  that  they  do 
believe  the  contents  of  such  notice  to  be  true,  and  entering 

Becognizances.  into  a  recognizance  in  the  penal  sum  of  20/.  each  to  give  or 

produce  material  evidence  against  such  person  for  such 
offence,  enter  into  a  recognizance  in  the  penal  sum  of  SOL 
to  prosecute  with  effect  such  person  for  such  offence  at  the 
next  general  or  quarter  sessions  of  the  peace,  or  at  the 
next  assizes  to  be  holden  for  the  county  in  which  such 
parish  or  place  doth  lie,  as  the  said  justice  shall  deem 

Conitable's  ex«  meet ;  and  such  constable  or  other  officer  shall  be  allowed 

all  the  reasonable  expenses  of  such  prosecution,  to  be 


penaes. 
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1844.        here  ?    To  determine  this,  we  must  have  recourse  to  ana- 

BoRGBss       logo^is  cases :  and  I  cannot  help  thinking  that  Sutton  r. 

V'  Bishop,  4  Burr.  2283,  1  W.  Blac.  266,  is  decisive  on  the 

BOBTBPBUa. 

point.  That  was  an  action  of  debt  brought  against  Bishop 
for  the  500/.  penalty  upon  the  7th  clause  of  the  statute  of 
2  Geo.  2,  c.  24,  "  for  the  more  effectual  preventing  bribery 
and  corruption  in  the  election  of  members  to  serve  in  par- 
liament '"  to  which  action  the  defendant  had  pleaded  nil 
debet,  and  a  verdict  had  passed  against  him  :  and  upon  the 
argument  the  question  was  what  amounted  to  a  cofwiction 
within  the  meaning  of  that  clause,  the  counsel  for  the 
plaintiff  contending  that  a  verdict  alone  was  not  a  convic- 
tion :  but  the  Court  said,  that "  though  there  is  a  distinction 
in  criminal  cases  between  the  conviction  and  attainder,  yet 
there  is  no  such  distinction  in  civil  cases  between  verdict 
and  judgment,  so  as  that  any  effect  can  follow  from  a 
naked  verdict.  In  a  civil  action  no  penalty  takes  place  till 
judgment  be  given  on  the  verdict.  The  penalty  is  de- 
manded as  a  debt,  and  is  not  due  till  judgment  is  given. 
Any  other  construction  would  open  the  door  to  firauds. 
An  offender  would  prosecute  another  to  verdict,  and  there- 
by secure  his  own  indemnity,  and  then  proceed  no  fur- 
ther.'' I  am  at  a  loss  to  see  why  the  same  reasoning 
should  not  apply  here :  it  would  be  just  as  likely  to  open 
a  door  to  firaud  here  if  a  mere  conviction  by  verdict  or  by 
confession  of  the  party  would  satisfy  the  statute :  the  in- 
habitant might  proceed  far  enough  to  secure  the  10/.  re- 
ward, and  never  proceed  to  judgment  at  all.  So,  the 
word  ''  acquittal "  is  an  equivocal  expression :  in  conunon 
parlance  a  party  is  said  to  be  acquitted  by  the  verdict  of 
the  jury  finding  him  not  guilty;  but  it  is  only  the  formal 
judgment  of  the  Court  that  in  legal  intendment  satisfies 
the  word  acquittal.  A  plea  of  autrefois  acquit  or  autre 
fois  convict  could  only  be  satisfied  by  the  production  of 
a  regular  record.  I  therefore  think  the  statute  entitles 
the  inhabitant  to  the  reward  only  when  the  party  proceeded 
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fore^  we  find  that  the  statute  imposes  the  penalty  on  the 
overseers  neglecting  or  refusing  to  pay^  and  upon  each  of 
them,  I  think  the  fair  construction  is^  that^  if  the  demand 
is  made  upon  such  of  them  as  shall  be  afterwards  sued, 
such  demand  is  sufficient  to  maintain  the  action.  If  any 
of  those  upon  whom  no  demand  had*  been  made,  or  who 
are  not  joined  as  defendants,  have  paid  the  reward,  that 
will  be  an  answer  to  the  action  on  the  merits.  That, 
however,  is  not  this  case.  I  am  therefore  of  opinion  that 
this  third  ground  of  objection  also  fails. 

In  support  of  that  part  of  the  rule  which  asks  for  a  new 
trial,  it  has  been  ui^ed  that  there  was  no  evidence  that 
the  constable  Wallis  was  the  prosecutor  of  the  indictments. 
Had  that  been  so,  I  agree  that  there  ought  to  be  a  new 
trial.  But  I  think  there  was  some  evidence.  Mr.  Wontner, 
the  attorney  who  conducted  the  prosecution,  was  examined, 
as  also  was  Wallis,  the  constable.    It  appeared  that  Wallis 
had  entered  into  a  recognizance  to  prosecute,  that  he  ask- 
ed Mr.  Wontner  to  act  for  him,  and  that  he  took  an  active 
part  in  the  proceedings.     It  is  true  that  Mr.  Wontner 
looked  to  Burgess  and  Falkus  for  funds :  that,  however, 
does  not  remove  Wallis  firom  the  character  of  the  real  pro- 
secutor.    The  overseers,  though  invited  so  to  do,  dedined 
to  take  upon  themselves  the  responsibility  of  putting  down 
the  nuisance :  the  constable,  therefore,  was  bound  to  do 
so;  and  he  could  not  reasonably  be  expected  to  cany  on 
the  prosecution  without  the  assistance  of  the  inhabitants. 
There  was  no  suggestion  of  any  collusion  here ;  and  I  can- 
not say  that  there  was  such  a  total  absence  of  evidence 
that  the  constable  was  the  real  prosecutor  that  we  ought 
on  that  ground  to  direct  a  new  trial.    With  respect  to  the 
supposed  hardship  that  has  been  pressed  upon  us — I  mnat 
confess  cases  may  arise  of  combinations  amongst  wicked 
people  to  defraud  the  parish  by  improperly  obtaining  these 
rewards:   but  such  firauds  may  generally  be  bronght  to 
light  by  evidence;  and  fraud,  which  vitiates  everything. 
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shall  be  convicted  of  such  offence,  the  overseers  of  the  poor 
of  such  parish  or  place  shall  forthwith  pay  the  sum  of  10/. 
to  each  of  such  inhabitants/^  This  casts  a  duty  upon  the 
overseers  and  upon  all  of  them,  probably  including  the 
churchwardens.  But  that  alone  does  not  give  rise  to  the 
action  :  something  more  remains  to  be  done — "  and,  in 
case  such  overseers  shall  neglect  or  refuse  to  pay  t^^an  de- 
mand the  said  sums  of  10/.  and  10/.,  such  overseers,  and 
each  of  them,  shall  forfeit  to  the  person  entitled  to  the  same 
double  the  sum  so  refused  or  neglected  to  be  paid.''  The 
right  of  action  therefore  vests  only  on  demand ;  and  it  lies 
against  those  only  upon  whom  a  demand  is  made.  It 
seems  to  me  that  it  is  not  necessary  to  make  the  demand 
upon  any  other  of  the  overseers  than  those  against  whom 
it  is  intended  to  proceed.  A  difficulty  occurred  to  me  whe- 
ther the  action  should  not  have  been  brought  against  one 
only  of  the  overseers :  but,  inasmuch  as  there  is  but  one 
reward  to  be  paid,  and  but  one  penalty  incurred  by  the 
neglect  or  refusal  to  pay  such  reward,  all  may  I  think  pro- 
perly be  joined  upon  whom  the  demand  has  been  made, 
and  who  have  incurred  the  penalty  by  their  neglect  to  com- 
ply with  it. — ^As  to  the  other  branch  of  the  rule — ^it  may 
upon  the  evidence  given  at  the  trial  be  open  to  some  ques- 
tion whether  the  prosecution  of  the  offenders  was  conducted 
by  the  constable  or  by  the  inhabitants.  But,  upon  the 
whole,  it  appears  to  me  that  there  was  enough  to  warrant 
the  jury  in  coming  to  the  conclusion  that  the  constable  was 
in  reality  the  prosecutor,  though  the  attorney  looked  to  the 
inhabitants,  who  also  instructed  him,  for  payment  of  bis 
expenses ;  and  therefore  there  is  no  sufficient  ground  for 
finding  fault  with  the  verdict. 


1.  Action  well        Cbesswell,  J. — I  am  entirely  of  the  same  opinion.   The 
^^^  overseers  who  are  made  liable  by  the  statute  are  the  over- 

seers who  are  in  office  at  the  time  the  offenders  are  convicted 
by  the  judgment  of  the  Court.    Whether  we  look  at  the 
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1844.        argument  I  entertained  some  little  doubt  on  the  point, 
g^  The  latter  part  of  the  clause  provides,  that,  "  in  case  such 

V-  person  shall  be  convicted  of  such  offence,  the  overseers  of 

the  poor  of  such  parish  or  place  shall  forthwith  pay  the  sum 
of  10/.  to  each  of  such  inhabitants;  and,  in  case  9uch  over* 
$eer8  shall  neglect  or  refuse  to  pay  to  such  constable  or 
other  officer  such  expenses  of  the  prosecution  as  aforesaid, 
or  shall  neglect  or  refuse  to  pay,  upon  demand,  the  said 
sums  of  10/.  and  10/.,  9uch  overseers^  and  each  of  them,  shall 
forfeit  to  the  person  entitled  to  the  same  double  the  sum 
so  refused  or  neglected  to  be  paid.^'  Supposing  the  w(»d 
''  overseer  "  in  this  act  to  include  churchwardens,  still  the 
duty  of  paying  the  reward,  upon  demand,  is  a  duty  imposed 
upon  all  and  each  of  them.  If  any  one  of  them  paid  the 
reward,  though  the  others  might  have  neglected  or  refused 
so  to  do,  no  penalty  would  be  incurred  by  any  of  them.  K 
none  pay  it,  those  upon  whom  the  demand  has  been  mad^ 
and  those  only,  have  been  guilty  of  the  offence  which  sub- 
jects them  to  the  penalty,  and  the  action  may  properly  be 
4.  As  to  the  brought  against  them. — ^As  to  the  conduct  of  the  proseeor 
pioiecatioiu       tion,  I  am  also  of  opinion  that  there  was  evidence  for  the 


jury  that  Wallis  the  constable  was  the  prosecutor 
the  meaning  of  the  act :  my  Brother  Coltman  could  not 
nonsuit  the  plaintiff;  and  I  think  there  is  no  ground  for 
sending  the  cause  down  to  another  trial. 

Bule  discharged. 
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1844.  ^i™  ^^  ^^  action  of  covenant  at  the  suit  of  the  plaintiff; 
that,  previous  to  the  service  of  the  said  notice,  he  was  not 
aware  that  any  action  had  been  commenced  against  him  by 
the  plaintiff;  that  he  was  never  served  with  any  writ  of 
summons,  or  a  copy  of  any  writ  of  summons,  or  any  other 
writ,  in  any  such  action,  nor  had  he  had  notice  of  any  pro- 
ceedings in  the  action  save  and  except  the  said  notice  of 
the  declaration  having  been  filed  therein;  and  that  he 
never  received  any  letter  or  notice  from  the  plaintiff  or  his 
attorney  communicating  the  intention  of  the  plaintiff  to 
commence  this  action  against  him. 

Talfourdj  Serjeant,  now  shewed  cause,  upon  affidavits 
which  stated,  that,  a  writ  of  summons  having  been  issued 
against  the  defendant  at  the  suit  of  the  plaintiff,  and  a 
difficulty  being  anticipated  in  effecting  service  thereof,  it 
was  arranged  that  the  plaintiff  and  one  Jacobs  (two  of  the 
deponents)  should  proceed  to  Marston  and  endeavour  to 
obtain  an  interview  with  the  defendant ;  that  they  accord- 
ingly went  on  the  17th  of  April  last,  and,  after  spending 
the  night  at  the  house,  on  the  following  morning  obtained 
an  introduction  into  the  defendant's  bed-room  under  pre^ 
tence  of  paying  him  some  rent;  that,  whilst  they  were  in 
the  bed-room,  Jacobs  personally  served  the  d^endant  with 
a  copy  of  the  ivrii  of  summons,  by  giving  the  same  into  the 
right  hand  of  the  defendant,  in  an  envelope  without  seal 
or  wafer,  in  the  presence  of  the  plaintiff  and  the  daughter 
and  son-in-law  of  the  defendant ;  that,  on  their  leaving  the 
bed-room  and  going  down  to  the  parlour,  they  were  fol- 
lowed  by  the  son-in-law,  who  addressed  them  thus — ^"Two 
pretty  fellows  you  are  to  serve  the  poor  old  man  in  this 
manner  after  the  way  in  which  you  have  been  treated: 
many  better  men  than  you  have  been  hung.     If  I  had 
known  that  you  intended  to  serve  that  thing  on  the  poor 
old  man,  you  should  not  have  seen  him,  and  I  would  have 
broken  your  necks  down  the  stairs'' — and  ordered  them 
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1844.  to  set  aside  the  service  of  a  summons^  however  positively 
the  defendant  and  his  witnesses  may  swear  to  negative  the 
personal  service,  yet^  if  it  is  left  in  doubt  by  the  affidavits 
on  the  other  side  whether  there  was  sufficient  service  or 
not,  the  Court  will  not  interfere — Lord  Lyndhurst,  C.  B., 
observing :  "  How  can  we  enter  into  a  controversy  upon 
these  facts  ?  In  making  a  motion  of  this  sort,  the  rule  is, 
you  must  rely  on  the  strength  of  your  own  case  :  it  is  im- 
possible to  say,  on  these  affidavits,  whether  you  were  served 
or  not/'  These  cases  are  both  infinitely  less  strong  than 
the  present. 

Byles,  Serjeant,  in  support  of  his  rule. — ^The  defendant's 
affidavit  stands  wholly  uncontradicted.  The  statements 
on  the  other  side  are  all  consistent  with  the  £ftct  of  the 
copy  never  having  come  to  his  hands.  Suppose  a  copy  of 
a  writ  had  been  handed  to  him  shut  up  in  a  book,  could  it 
be  said  that  that  was  good  service  ?  Can  a  party  be  said 
to  serve  another  with  process  when  he  does  it  in  such  a 
manner  as  effectually  to  conceal  from  him  what  it  is  he 
gives  him  ?  [Tindal,  C.  J. — If  a  man,  having  an  oppor* 
tunity  of  seeing  what  he  is  served  with,  wilfully  abstains 
firom  looking  at  it,  that  is  virtually  a  personal  service.] 

TiNDAL,  C.  J. — I  cannot  help  thinking  that  the  de- 
fendant has  not  denied  all  knowledge  of  the  copy  being 
left  with  him  in  so  explicit  a  manner  as  he  should  have 
done. 


Cresswell,  J. — The  defendant  does  not  in  his 
state  that  he  did  not  know  that  the  copy  of  the  writ  of 
summons  was  left  with  him  in  the  manner  deposed  to  on 
the  other  side.  He  cautiously  and  guardedly  speaks  of 
notice  and  service. 


The  rest  of  the  Court  concurring — 

Rule  dischargedj 
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1844. 


Order  of 
Enkine,  J. 


Fiat. 


liam  Wightwick  for  their  damages  which  they  had  sustain- 
ed as  well  by  reason  of  detaining  the  said  debt  as  for  theii 
costs  and  charges  by  them  about  their  suit  in  that  behali 
expended/'  &c.  The  indorsement  directed  him  to  levy  '*  foi 
debt  and  costs  1890/.  I5s.  6d.,  fi.  fa.  1/.^  with  interest  on 
1390/.  15«.  6d.,  beside  poundage^  officer's  fees,  and  other 
incidental  expenses.'' 

The  Judge's  order  was  as  follows  : — 

"  In  the  Common  Pleas. 

*'  Brooks  and  Another  v.  Hodson. 

''  By  consent  of  the  plaintiff's  attomies  and  the  defend- 
ant, I  order,  that,  upon  payment  of  1452/.  14^.  id.,  the 
debt  due  from  the  defendant  to  the  plaintiffs  for  which 
this  action  is  brought,  together  with  2/.  lO^.  costs,  as 
agreed,  as  foUows,  viz.  the  costs  down,  80/.  part  of  the 
debt  on  the  28th  day  of  February  instant,  70/.  on  the  2Sih 
of  March  next,  and  the  remainder  of  the  debt  by  instal- 
ments of  70/.  payable  on  the  28th  of  every  succeeding 
month  until  the  whole  be  paid,  all  further  proceedings 
in  this  cause  be  stayed  :  and  I  further  order,  that,  in  case 
default  be  made  in  payment  as  aforesaid,  the  plaintiff  be 
at  liberty  to  sign  final  judgment  and  issue  execution  finr 
the  whole  amount  then  unpaid,  with  costs  of  judgment 
and  execution,  sheriff's  poundage,  officer's  fees,  and  all 
other  incidental  expenses,  whether  by  fieri  facias  or  capias 
ad  satisfaciendum.     Dated  the  24th  of  February,  1844. 

"  T.  Erskine." 

On  the  15th  of  March  a  fiat  in  bankruptcy  issued  against 
the  defendant,  who  on  the  4th  of  April  was  duly  declared 
a  bankrupt.  The  acts  of  bankruptcy  were  committed  on 
the  12th  and  13th  of  March.  On  the  12th  of  April,  Henij 
Woodhouse  and  Thomas  How  were  chosen  assignees ;  and 
on  the  13th  the  sheriff  had  notice  that  they  claimed  the 
proceeds  of  the  levy. 

Upon  affidavits  detailing  these  facts,  and  stating  that  the 
defendant  signed  the  consent  to  a  Judge's  order  for  the 
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.^^*Jj^      ties  required  by  that  statute  (8) ;  that  the  appearance  wai 
Brooks       entered  without  authority;  that  the  judgment  was  no 

mm 

HoDsoK.  warranted  by  the  Judge's  order — the  order  being  fo; 
1452^  14^.  4d,  debt,  and  21.  lOs.  costs,  and  the  judgmen 
for  4800/.  debt,  and  6/.  17«.  costs;  and  that  the  fi.  fa.  wa 
not  warranted  by  the  judgment. 

ChanneUj  Serjeant,  for  the  plaintiffs,  on  the  6th  of  May 
obtained  a  rule  to  shew  cause  why  the  declaration  in  thi: 
cause,  and  the  judgment-roll,  and  writ  of  fi.  fa.,  should  no 
respectively  be  amended  by  making  the  same  conformabk 
to  the  Judge's  order  and  to  the  judgment  entered  in  th< 
book  in  the  Masters'  office  at  the  time  the  judgment  wtt 
signed ;  or  why  the  plaintiffs  should  not  be  at  liberty  U 
amend  the  roll  by  entering  a  remittitur  as  to  so  much  o 
the  debt  as  thereby  appeared  to  have  been  recovered  beyonc 
the  amount  for  which  judgment  was  authorized  by  the  saic 
order  to  be  signed ;  and  why  the  writ  should  not  be  amendec 
by  making  the  same  conformable  thereto. — He  submittec 
that  the  case  was  distinguishable  firom  Webber  v.  Huickim 
8  M.  &  W.  329,  1  Dowl.  N.  S.  95,  and  Philip  v.  JBtrc*,  I 
Scott,  N.  R.  178,  2  Dowl.  N.  S.  97. 

WUde,  Serjeant,  now  shewed  cause  against  the  plaintiflb 
rule. — ^The  Courts  never  allow  amendments  of  the  nature 
here  prayed  where  the  interests  of  third  parties  intervene 
In  Hunt  V.  Pasman,  4  M.  &  Sel.  329,  the  Court  refused  tc 
allow  the  plaintiff  to  amend  a  fi.  fa.,  when  the  defendani 
had  become  bankrupt  before  the  sale  of  the  goods  taken 
under  it :  and  on  Paris  v.  ffVkinson,  8  T.  R.  158,  being 

(3)  It  hat  repeatedly  been  held  v.  Manson,  8  M.  &  W.  668,  9  I>o«l 

that  the  statute  1  &  2  Vict.  c.  110,  748,  Baker  v.  Flower,  8  M.  &  W. 

s.  9,  has  no  application  to  such  670,  9  Dowl.  749,  and  Thome  « 

cases  :    see   Stevens  v.   Miller,  3  Neale,  2  Gale  &  D.  48. 
Scott,  N.  R.  495,  Bray  (or  Braine) 
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1844.  allow  an  amendment^  the  rights  of  third  parties  having 
intervened — the  defendant  having  become  bankrupt  since 
the  execution  of  the  writ.  And  per  Parke,  B. — "  The  writ 
must  agree  in  the  mandatory  part  of  it  with  the  judgment. 
If  the  plaintiff  sues  out  execution  for  a  part  only  of  the  sum 
recovered  by  the  judgment,  he  may  direct  the  sheriff  ac- 
cordingly by  a  private  memorandum;  but,  if  the  judgment 
and  the  writ  do  not  agree,  the  reason  of  the  variance  ought 
to  appear  on  the  face  of  the  writ.  Then,  we  cannot  make 
any  amendment,  the  rights  of  the  assignees  having  inter- 
vened, and  they  having  come  to  the  Court  in  proper  time.'' 

Channell  and  Bylea,  Serjeants,  admitted  that  they  could 
not  successfully  combat  the  authority  of  these  cases,  and  did 
not  attempt  to  support  the  rule,  which  was  accordingly 
discharged  with  costs — 

TiNDAL,  C.  J.,  observing  that  the  situation  of  assignees 
of  a  bankrupt  is  very  much  like  that  of  a  rival  judgment- 
creditor. 

Channell  and  Byles,  Serjeants,  then  proceeded  to  shew 
cause  against  the  rule  obtained  on  behalf  of  the  assig- 
nees.— It  must  be  conceded  that  the  judgment  is  irr^u- 
lar,  and  that  the  fi.  fa.  does  not  tally  with  the  judgment: 
and,  if  the  writ  is  not  warranted  by  the  judgment,  the  as- 
signees are  not  affected  by  it,  and  need  not  have  come  to 
get  it  set  aside.  [Tlndal,  C.  J. — The  writ  would  be  the 
sheriff's  justification,  and  therefore  the  assignees  were 
compelled  to  come  to  set  that  aside.]  The  application  is 
too  late :  the  seizure  took  place  on  the  1st  of  March,  the 
fiat  issued  on  the  15th,  and  the  assignees  were  chosen  on 
the  12th  of  April ;  and  yet  no  application  was  made  to  the 
Court  until  the  25th.  For  the  purpose  of  moving  to  set 
aside  proceedings,  the  assignees  are  not  to  be  in  a  better 
situation  than  the  bankrupt  himself  would  have  been  in. 
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1844.  and  the  motion  made  on  the  25th.  Considering  that  the 
transaction  out  of  which  the  irregularity  arises  took  place 
in  Herefordshire,  where  the  defendant  resides,  it  can 
scarcely  be  said  that  the  assignees  have  been  gnilty  of 
laches. 

Per  Curiam. — ^The  judgment  and  execution  must  be 
set  aside;  but  we  think  the  assignees  have  asked  too 
much  in  seeking  to  set  aside  the  consent.  We  think 
they  should  have  the  costs  applicable  to  that  part  of  the 
rule  on  which  they  have  succeeded,  and  that  no  action 
should  be  brought. 

Rule  absolute — ^to  set  aside  the  final  judgment 
signed  in  the  cause  and  the  execution  issued  there- 
on, and  that  the  plaintiffs  pay  to  the  defendant 
and  his  assignees,  or  their  respective  attomies, 
the  costs  so  far  as  the  same  should  be  applicable 
to  the  application  to  set  aside  the  judgment  and 
execution;  and  that  payment  be  made  to  the 
assignees  or  their  attorney  within  a  week  of  the 
amount  of  the  proceeds  of  the  goods  seized  under 
the  said  writ  of  execution,  and  that  the  defendant 
and  his  assignees  be  barred  from  bringing  any 
action  against  the  plaintiffs  in  respect  of  the  said 
writ  or  the  proceedings  taken  thereon. 
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Monday, 
May  27th, 

The  original 
order  for  taxa- 
tion haTinc 
beenintitolBdin 
a  oanse  as  well 
as  in  the  matter 
of  the  attorney : 
— Hddythaton, 
an  application 
for  an  order 
under  the  6& 
7  Vict.  c.  73, 
8.  43,  the  affi- 
daTit  might  he 
simiUrlj  in- 
tituled. 


In  the  Matter  of  Vallance  &  Bsiolet. 
Gregory  t;.  The  Duke  of  Brunswick  and  Another. 

iV  BILL  of  costs  had  been  delivered  under  a  Judge's 
order  by  Messrs.  Vallance  &  Beioley  to  his  Highness  the 
Duke  of  Brunswick  containing^  amongst  others,  charges 
for  business  done  in  defending  an  action  brought  by  one 
Gregory  against  his  Highness  and  Vallance  for  an  alleged 
conspiracy  to  prevent  the  plaintiff  from  acting  at  Coyent 
Gturden  theatre,  in  the  defence  of  which  action  Beioley's 
name  appeared  as  the  attorney.  On  taxation,  the  Master 
having  allowed  the  whole  of  the  costs  of  the  defence  of  that 
action,  an  order  was  on  the  13th  of  April  last  obtained  by 
Vallance  &  Beioley  at  Chambers,  under  the  statute  6  &  7 
Vict.  c.  73,  s.  43,  requiring  the  Duke  to  pay  the  balance  found 
due  to  them  (708/.  I89.  &/.),  unless  within  the  first  four 
days  of  the  ensuing  Easter  Term  the  Court  should  grant  a 
rule  nisi  to  review  the  taxation.  Within  the  first  four  days 
of  Easter  Term  a  rule  nisi  was  obtained  for  a  review  of  the 
taxation,  on  the  ground  that  a  certain  sum  of  80/.  lOt. 
alleged  to  have  been  disbursed  by  Vallance  &  Beioley  at  the 
request  of  the  Duke  had  been  improperly  allowed,  and  also 
that  Vallance  was  jointly  liable  with  his  Highness  for  the 
costs  of  the  defence  of  Gregory's  action.  On  the  argument 
of  that  rule,  on  the  29th  of  April  last,  the  whole  matt» 
was  by  consent  referred  to  the  Master.  The  Master  hav- 
ing subsequently  certified  that  Vallance  &  Beioley  were  en- 
titled to  the  full  amount  allowed  on  the  former  taxation — 


Talfourd,  Serjeant,  now  moved  for  an  absolute  order 
whereon  to  found  a  judgment  under  the  statute. — His  at- 
tention having  been  called  to  the  way  in  which  the  affidavit 
was  intituled,  be  submitted  that  it  was  properly  intituled 
in  the  matter  of  the  attornies  and  also  in  the  name  of  the 
cause  of  Gregory  v.  The  Duke  of  Brunsivick  and  Another^  the 
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1844.  The  claimant,  Mary  Clark,  having  fidled  to  comply  with 

RsTNOLDs     ^^^  condition  of  the  order  of  the  8th  of  Pebmaiy,  the  fol* 
«•  lowing  order  was  obtained  on  the  part  of  the  execution- 

creditor  on  the  13th  of  April : 

"  I  do  order  that  my  order  dated  the  8th  day  of  Febroaiy 
last  be  discharged,  and  the  claim  of  the  said  Mary  Clark 
be  barred  to  the  goods  seized  by  the  sheriff  of  Surrey,  and 
that  the  proceeds  of  such  goods  (if  any)  after  deducting  ex- 
penses, be  paid  to  the  plaintiff,  the  execution-creditor/' 

On  the  same  day,  viz.  the  13th  of  April,  an  order  was 
obtained  for  the  sheriff  to  return  the  writ;  and  on  the 
20th  the  sheriff  made  his  return  as  follows : — 

Reynolds  v.  Batford. 
Return  of  the  sheriff  of  Surrey. 
Surrey.  By  virtue  of  the  annexed  writ  to  me  directed, 
I  have  caused  to  be  made  of  the  goods  and  chattels  of  the 
therein  named  John  Barford  22/.  2s.,  out  of  which  I  have 
paid  11/.  bs.for  rent  due  for  the  premises  whereon  the  said 
goods  and  chattels  were  taken  in  execution ;  and  I  have 
retained  6/.  \2s.  for  levying  the  said  execution,  keeping 
possession  of  the  said  goods  and  chattels,  and  selling  the 
same  by  public  auction,  and  for  poundage ;  and  the  rendne 
thereof,  being  4/.  5«.,  I  have  ready  to  pay  to  Frederick 
Reynolds  in  the  said  writ  named,  as  therein  I  am  com* 
manded :  and  I  further  certify  that  the  said  John  Barford 
hath  not  any  other  goods  or  chattels  in  my  bailiwick 
whereof  I  can  cause  to  be  made  the  residue  of  the  debt  and 
damages  therein  mentioned,  or  any  part  thereof/' 

Part  of  the  goods  had  with  the  assent  of  the  plaintiff's 
attorney  been  previously  delivered  up  to  another  claimant. 

Chatmett,  Serjeant,  on  the  behalf  of  the  plaintiff,  in 
Easter  Term  last,  obtained  a  rule  calling  upon  the  late 
sheriff  to  shew  cause  why  the  return  should  not  be  qaash* 
ed,  on  the  ground  that  it  omitted  to  state  when  the  rent 
accrued,  and  also  that  it  improperly  charged  the  plaintiff 
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1844.  the  preceding  Christmas^  not  averring  a  belief  that  the 
fi^oiM  ^^^  ^^^  ^^  founded,  nor  setting  out  the  receipt.  fHie 
Bavoed  *^^™®  ^^  Chitty  (Chitt.  Forms,  5th  edit.,  p.  178,  §§  58,  69, 
60)  all  specify  the  time  at  which  the  rent  or  taxes  were  dne, 
or  allege  that  they  were  dae  at  the  time  of  the  seizure : 
and  the  forms  in  Tidd's  Appendix,  8th  edit.,  p.  871,  $$  61, 
62,  68,  are  similar  in  this  respect,  with  the  exception  of 
one  (§  62),  and  that  does  not  correspond  with  the  statute, 
which  speaks  of  money  'Mue  for  rent  for  the  said  premises 
ai  the  time  of  the  taking  such  goods  or  chattels  by  virtue  of 
such  execution.''  It  is  ground  for  quashing  a  return, 
either  that  it  is  bad  on  the  face  of  it,  or  that  it  is  so  doubt- 
fully or  ambiguously  worded  as  to  prejudice  the  execution- 
creditor  :  the  sheriff  is  bound  to  make  it  in  distinct  and 
unambiguous  terms.  [Tlndaly  C.  J. — The  sheriff  cannot 
stand  upon  such  a  reading  of  the  return  as  the  law  does 
not  sanction.  CressweU,  J. — Is  it  ground  for  quashing  a 
return,  that  it  shews  an  irregular  disposal  of  part  of  the 
money  levied  ?]  If  an  improper  deduction  appears  deariy 
on  the  &ce  of  the  return,  the  Court  will  quash  it.  [Ctess^ 
wettj  J. — Have  you  any  authority  for  that  ?  or,  would  not 
the  proper  course  be,  to  apply  to  the  Court  for  a  rule  call- 
ing upon  the  sheriff  to  pay  over  the  sum  levied  without  re- 
gard to  the  deduction  claimed?  Suppose,  for  instance^ 
the  sheriff  in  his  return  states  that  he  has  paid  the  land- 
lord rent  accruing  after  the  levy,  is  there  any  authority  to 
shew  the  Court  would  quash  that  return?]  In  The  iEtiy 
V.  The  Sheriff  of  Middlesex^  in  a  cause  of  WHUams  v.  A»- 
neUy  1  B.  &  Aid.  190,  the  sheriff  having  been  ruled  to  re- 
turn the  bill  of  Middlesex,  returned  ''  that  he  did  on  the 
18th  day  of  October,  1816,  arrest  and  take  the  body  of  the 
defendant,  and  detain  him  until  afterwards  he  rescued  him- 
self out  of  the  sheriff's  custody,  and  that  afterwards,  and 
before  the  return  of  the  precept,  he  was  not  found  in  the 
said  sheriff's  bailiwick :"  and  the  return  was  held  bad  far 
not  stating  that  the  arrest  took  place  wUhin  the  comdy. 
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Tbe  daiin  for  possession  money  stands  upon  a  somewhat        1844. 

different  footing.    The  sheriff  having  applied  for  protec^^     b^  ^- 

tion  nnder  the  interpleader  act^  and  having  obtained  it  «. 

iipon  terms  depriving  him  of  his  recourse  to  the  fund  for 
inbaequeDt  possession  money,  the  Court,  in  the  exercise  of 
inequitable  jurisdiction  over  its  officer,  will  quash  a  return 
wherever  hfi  claims  such  possession  money  contrary  to  his 
mm  compact. 

Cur.  adv.  vult, 

TiNBAL,  C.  J.,  now  delivered  the  opinion  of  the  Court : 
This  was  a  rule  to  shew  cause  why  the  sheriff's  return  to  a 
viit  of  fieri  facias  should  not  be  quashed.    The  return  was 
ai follows: — '' Surrey.    By  virtue  of  the  annexed  writ  to 
De  directed,  I  have  caused  to  be  made  of  the  goods  and 
diatiels  of  the  therein  named  John  Barford,  22/.  2s.,  out  of 
which  I  have  paid  11/.  5^.  for  rent  due  for  the  premises 
whereon  the  said  goods  and  chattels  were  taken  in  execu- 
tioa;  and  I  have  retained  6/.  12^.  for  levying  the  said  exe- 
oition,  keeping  possession  of  the  said  goods  and  chattels, 
and  selling  the  same  by  public  auction,  and  for  poundage ; 
Hid  the  residue  thereof,  being  4/.  5^.,  1  have  ready  to  pay 
to  Frederick  Reynolds  in  the  said  writ  named,  as  therein 
lam  commanded :  and  I  further  certify  that  the  said  John 
fiofbrd  hath  not  any  other  goods  or  chattels  in  my  baili- 
wick whereof  I  can  cause  to  be  made  the  residue  of  the 
debt  and  damages  therein  mentioned,  or  any  part  thereof.^' 
The  principal  objection  urged  against  the  return  was, 
tliat  it  did  not  shew  distinctly  that  the  rent  paid  to  the  land- 
krd  was  due  at  the  time  when  the  sheriff  made  the  seizure, 
but  was  consistent  with  the  rent  being  due  only  at  the 
time  of  the  ret^irn :  and  it  was  argued  that  no  intendment 
eoold  be  made  to  support  the  sheriff's  return.    No  author- 
ity, however,  was  cited  to  shew  that  a  rule  of  such  extreme 
rigour  has  ever  been  applied  to  sheriffs'  returns :  on  the  con- 
traijj  cases  are  not  wanting  to  shew,  that,  in  making  returns 
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1814.        to  writs,  a  reasonable  degree  of  certainty  is  sufficient,  and 
RiTKOLM     *^  ^Gtait  not  such  precise  certainty  required  as  in  pleading; 
r-  as  was  said  by  the  Court  in  7%«  CUy  ofLandan^s  Case,  8  Ca 

128.  a.  Thus,  in  a  case  where  the  King  sued  a  writ  founded 
on  the  statute  of  provisors  (27  £dw.  8,  stat.  1,  c.  1),  which 
requires  that  the  defendant  should  be  warned  two  monthi 
before  the  return ;  and  the  shenff  returned  Prsemunire  feci 
&c.  quod  esset  coram  justiciariis  &c.  at  idem  (which  is  en- 
dently  a  misprint  for  diem)  in  breve  contentum  ad  facien- 
dum quod  istud  breve  requirit :  it  was  objected  that  it  did 
not  appear  that  he  had  warned  him  two  months  before  the 
return ;  to  which  it  was  answered  that  it  should  be  intended 
to  be  as  the  writ  requires ;  and,  if  the  sheriff  has  not  done 
his  office  duly,  he  may  have  his  remedy  by  writ  of  decrit — 
89  Edw.  8.  7 :  Bro.  Retome  de  Brief,  pi.  56.  So,  where  a 
scire  fiicias  issued  against  a  parson,  to  have  execution  of  an 
annuity,  the  sheriff  returned  that  he  had  commanded  the 
bailiff  of  the  firanchise,  who  has  returned  to  him  that  long 
before  the  return  of  the  writ  the  parson  had  resigned  his 
benefice  to  another,  et  quod  non  habet  bona  neque  catalla 
infra  &c.  It  was  objected  that  he  ought  to  have  returned 
quod  non  habet  bona  neque  habuit  tempore  receptionis 
brevis ;  for,  it  might  be  that  now  he  has  not,  but  had  then : 
but  it  was  answered  that  it  shall  be  intended  by  this  return, 
that,  at  the  time  of  the  receipt  of  the  writ,  he  had  them 
not:  and  afterwards  the  Court  held  the  return  good  enough: 
2  Edw.  4,  fo.  1,  pi.  1 . 

The  case  last  cited  has  a  striking  analogy  to  the  present 
The  present  return,  after  it  has  stated  a  seizure  under  the 
writ,  specifies  a  payment  of  rent  due  to  the  landlord ;  and 
in  so  doing  must  be  intended  to  refer  to  such  r^it  as  is 
due  to  the  landlord  according  to  the  rules  .of  law  under  a 
seizure  by  the  writ,  that  is  to  say,  rent  due  at  the  time  of 
the  seizure. 

-  It  in  truth  the  rent  was  not  due  at  the  time  of  the 
seizure,  an  action  for  a  false  return  would,  we  think,  clearly 
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Tiie$d^,  CusBL  and  Another  v.  Judah  be  Jacob  Paribnte. 

Upon  a  motkm  oHEE,  Serjeant,  on  behalf  of  the  assignees  of  the  defend- 
to  obtain  out 

of  Court  monej  ant,  the  successful  parties  in  an  issue  under  the  inter- 
S^tS<^cr  pleader  act,  moved  that  a  sum  of  628/.  11*.  9rf.  paid  into 
rule,  the  sue-     Court  under  the  rule  be  paid  out  to  the  assignees  or  their 

cessfal  party  is  *■  , 

entitled  to  the  attorney,  and  that  Jacob  de  Joseph  Parieute,  the  iui« 
plication,  ^*  succcssful  claimant,  should  pay  to  them  or  their  attomej 
lt^!St^^A«  ^^®  ^^^  ®f  ^^^  several  applications  to  the  Judge  at  Cham- 
Jir9i  mttmee.    bers  under  the  act,  and  also  the  costs  of  the  issu^  and 

the  costs  of  this  (qtplication. 

Bytes,  Serjieant,  who  shewed  cause  in  the  first  instance^ 
submitted  that  the  claim  of  the  assignees  to  costs  should 
be  restricted  to  the  costs  of  the  motion  for  the  interpleader 
rule,  the  costs  incurred  at  Chambers,  and  the  costs  of  tha 
issue ;  that,  at  all  events,  the  defendant  in  the  issue  should 
not  be  called  on  to  pay  the  costs  of  the  motion  under  whidi 
the  goods  had  been  sold  and  the  proceeds  paid  into  Courts 
seeing  that  that  was  a  proceeding  exclusively  for  the  bene- 
fit of  the  assignees ;  and  that  to  allow  the  costs  of  the  ap- 
plication then  under  discussion  would  be  contrary  to  the 
invariable  rule. 

Tinbal,  C.  J. — I  see  no  reason  for  making  the  distino- 
tion  suggested.    I  think  all  the  costs  should  go  together. 

Cresswell,  J. — ^The  rule,  I  rather  think,  is,  that  a 
party  who  successfully  opposes  a  motion  in  the  first  in* 
stance  is  not  entitled  to  costs ;  but  that,  where  the  moving 
party  is  successful,  and  the  motion  necessarily  made,  aa 
here,  the  costs  are  allowed. 

Rule  absolute. 


the  ^'^^T^i'^  "T^  ^ 
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Grand  to  Lo- 
nergtn,  con- 
taining aatho- 
ritytoii 
MUt. 


leave  town  for  a  few  days  upon  urgent  business.  In  hu 
absence  we  authorize  you  to  open  our  letters;  and  wc 
further  hereby  fully  authorize  and  impower  you  for  us  and 
in  our  name  to  indorse  any  bill  or  bills  of  exchange  whicb 
may  be  remitted  to  us^  and  to  deliver  such  bills  of  exchange 
to  Mr.  Melchior  Lopez,  or  to  negotiate  such  bills  of  ex- 
change and  to  deliver  the  proceeds  thereof  to  Mr.  M.  Lopei. 
against  any  liability  he  may  be  under  for  our  account^  oi 
in  which  he  may  be  interested. 

(Signed)         "  Howard,  Grand,  &  Co." 

This  letter  was  sent  by  Grand  on  the  day  of  its  date  U 
the  counting-house  of  Lopez,  to  whom  its  contents  wen 
communicated,  with  a  request  that  he  would  hand  the  sanu 
to  Lonergan ;  which  he  did  on  the  following  day.  On  th( 
16th,  Lonergan  received  the  letter  of  Pauli  &  Co.  indosini 
the  bill  in  question,  and  on  the  same  day  procured  the  de 
fendant's  acceptance  thereof.  On  the  17th,  Lonergan 
having  indorsed  the  bill  in  the  name  of  Howard,  Grand,  i 
Co.,  as  well  as  in  his  own  name,  at  the  request  of  Lopez 
to  whom  the  contents  of  Pauli  &  Co.'s  letter  were  made 
known,  handed  over  the  bill  so  indorsed  to  one  Daniels  foi 
the  purpose  of  redeeming  certain  wine-warrants  belonging 
to  Lopez  upon  which  Lonergan  had  with  the  assent  oi 
Lopez  raised  money  for  his  (LoDergan^s)  own  purposes 
On  the  20th,  Daniels  indorsed  the  bill  for  a  valuable  coim 
sideration  to  the  plaintiff. 

There  was  no  evidence  to  shew  that  either  Daniels  c 
the  plaintiff  at  the  time  they  respectively  took  the  bill  ha^ 
any  notice  that  Grand  had  committed  an  act  of  bankruptq^ 
assuming  that  his  having  absented  himself  from  his  count- 
ing-house in  the  manner  stated  amounted  to  an  act  o/ 
bankruptcy.  But  it  was  contended,  on  the  part  of  the  de- 
fendant, that  the  letter  of  the  13th  of  October  did  not  aft. 
thorize  Lonergan  to  indorse  and  negotiate  the  bill  in  the 
manner  he  had  done,  inasmuch  as  the  authority  given  bj 
that  letter  was  merely  to  indorse  bilk  of  which  Howa;rd 
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not  inch  an  indonemnit  bj  Paoli  &  CSo.  m  woold 
fixe  Howmrd,  Grand,  &  Co.  to  trananit  tbe  Ui  bj  i 
donement  to  a  boni  fide  bolder.     For  tbk  poaithH 
kam  T.  SioMleg,  2  Ad.  &  £.,  N.  S.,  117,  1  6aklkD.2S7, 
over-mling  Edmwub  ▼.  (Tromr,  2  M.  &  W.  642,  ia  an  ^ 
press  authority.     [Tiadb/,  C.  J.— Tbe  Court  oTExcheqwr 
aeem  in  a  subseqaent  case  to  haTe  adhered  to  the  imiwiwi 
expressed  by  Alderson,  B.,  in  Eimum^w  t.  Grovea.]     ThsU 
was  in  Bemdim t.  Dacitfmy  3  M.  &  W.  179,  vUdi  is  avMR 
repetition  by  the  same  learned  Baron  of  hb  previous 
opinion.    An  admission  upon  the  reoord  most  be  taken  aa 
an  adnusaion  for  all  the  pnrposes  of  the  canse.    [OesaMfl^ 
J. — ^WoaU  it  bind  the  party  in  a  subsequent  action  ?]     It 
would.     [Thidal,  C.  J.— It  wonld  be  very  hard  if  thatwve 
so,  seeing  that  since  the  new  rules  there  can  be  no  piiitBS 
tando.]    An  admission  on  the  reoord  is  as  much  a  fiiet  in 
the  case  as  any  that  is  ghren  in  eridence.    It  may  he  an* 
sumed,  therefore,  that  this  bill  was  well  indorsed  by  Farii 
&  Co.  to  Howard,  Grand,  &  Co.     [fFtUe,  Serjeant,  inti- 
mated that  he  should  not  dispute,  that,  if  Howard,  Grand,        ^g 
&  Co.  had  themselves  indorsed  the  bill  to  a  bon&  fide  holder      -^« 
for  value,  without  notice  of  an  act  of  bankruptcy,  audi 
header  would  have  been  entitled  to  recorer.]     The  qiiea- 
tion  then  is,  whether  Lonergan,  in  pursuance  of  the  antko- 
rity  given  him  by  the  letter  of  the  13th  of  October, 
not  done  that  which  Howard,  Grand,  &  Co.  had  power 
do.     [Cresswell,  J. — ^Does  that  mean  actual  power  or  lifkt' 
fid  power?]     Actual  power.    The  letter  authoriaea 
gan  to  indorse  and  negotiate  any  bill  that  might  be 
mitted  to  Howard,  Grand,  &  Co.    Can  the  Court  import 
into  this  general  authority  a  limitation  or  reservation  of 
which  the  indorsees  can  have  no  knowledge?     Thia  ii 
not  the  case  of  an  incomplete  transfer  of  the  biU,  aa  hi 
Mariton  v.  Allen.  8  M.  &  W.  494.      It  will  be  aaid  that 
there  was  no  due  execution  of  the  authority,  becanas 
the  proceeds  of  the  bill  were  not  applied  in  strict  ac 
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CA. 


Hie  deafing  with  the  bill  midcr  the 

mmoiuited  to  a  fetonioas  act  on  the  part  of  Luuetgaa.    [Ilia 

learned  Serjeant  was  stopped  br  the  Cout.] 


Ti5DALy  C.  J. — ^It  appears  to  me  that  the 
last  made  put  an  end  to  the  case.    The  short  question  is, 
whether  the  power  to  indorse  bills  giien  bj  Grand'a  letter 
of  the  13th  of  October  embraces  the  bill  which  is  the  sab- 
ject  of  this  action.     If  Grand  had  indwsed  the  bill  with 
lus  own  hand,  there  can  be  no  donbt  but  that  would  have 
been  snflScient  to  past  the  property  in  it  to  a  boni  fide 
holder:  bnt,  where  the  indorsement  is  made  bj  a  thhcd 
party^  the  question  is  whether  such  third  party  had  doe 
authority  to  indorse;  and  that  lets  in  the  inquiry  aa  to 
what  was  the  authority  giren  to  Lonergan.    That  is  gives 
bv  the  letter  of  the  13th  of  October.    Let  us  look  at  that 
letter,  and  see  what  is  the  fair  meaning  of  the  words  used 
by  the  writer — whether  the  authority  is  not  confined  tm 
bills  remitted  as  the  property  of  Howard,  Grand,  k  Co, 
and  of  which  they  would  have  a  right  to  dispose.     I  think. 
it  is  impossible  to  say  that  the  letter  is  capable  of  an^ 
other  construction.    The  writer  says :  ''  We  hereby  fnlljw  J 
authorize  and  impower  you  for  us  and  in  our  name  to  ii 
dorse  any  bill  or  bills  of  exchange  which  may  be 
to  us.^'     Prim&  facie  that  must  be  taken  to  mean, 
to  us  as  our  property  :  and  the  subsequent  part  of  the 
directing  the  mode  of  dealing  with  the  bills,  shews 
none  would  fSall  within  the  contemplation  of  the  letter  exs* 
cept  those  which  Howard,  Grand^  &  Co.  would  have  had  a 
right  to  appropriate ;  for,  it  continues — ''  and  to  detivcr 
such  biUs  of  exchange  to  Mr.  Melchior  Lopes,  or  to  nego* 
tiate  such  biUs  of  exchange  and  to  deliver  the  proceeds 
thereof  to  Mr.  M.  Lopez  against  any  liability  he  may  be 
under  for  our  account,  or  in  which  he  may  be  interested.*' 
What  ground  is  there  for  supposing  that  this  letter  autho 
rized  Lonergan  to  indorse  any  other  bills  than  such  wherec 


1644.        fore,  no  anthorify  to  indorse  the  bill  now  ii 
Viabn'      ^  uDoecesau;  to  consider  the  effect  of  the  SftSVictcS 

CastswzLL,  J. — I  am  entirely  of  the  suae  opinion.  A 
bill  having  been  indorsed  to  Homrd^  Gmnd,  ft  Co.  with- 
out anything  to  indicate  the  special  purpose  to  iriiidi  it 
was  to  be  applied,  they  would  have  bad  a  perfect  right  bf 
indorsement  to  en^le  a  bon&  fide  bolder  to  reeonr  tiB 
amount.  But,  here,  the  bill  not  having  been  indmed  Iif 
Howard,  Ghsnd,  &  Co.  thenudres,  the  plaintiff  is  bonnd  Is 
resort  to  the  letter  of  the  ISth  of  October  to  shew  tM 
Lone^an,  who  indorsed  it  in  their  name,  had  aathori^ 
firom  them  to  do  so.  And,  when  we  look  at  that  letter,  «> 
find  it  clewly  does  not  apply  to  bills  which  Howard,  Qaai, 
ft  Co.  had  no  right  to  appropriate  to  their  own  use.  B 
could  not  authorise  Lonei^an  to  commit  a  fraud.  R  ■ 
unnecessary  to  discuss  the  other  parts  of  the  case. 

Bule  absolute. 


WaAutJay, 
May  29M. 


Bedmono  v.  Shitb  and  Another. 
1  HIS  was  an  action  of  assumpsit  on  a  policy  of  iMI^ 
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1844.  detainments  of  all  kings,  princes,  and  people  of  w 
tioD,  condition,  or  quality  soever,  barratry  of  the 
and  mariners,  and  of  all  other  perils,  losses,  misfo 
that  had  or  should  come  to  the  hurt,  detriment,  or  i 
of  the  said  ship,  &c.,  or  any  part  thereof;  and  that« 
of  any  loss  or  misfortune,  it  should  be  lawful  to  the  s 
their  factors,  servants,  and  assigns,  to  sue,  laboi 
travail  for,  in,  and  about  the  defence,  safe-guard, 
covery  of  the  said  ship,  &c.,  or  any  part  thereof,  -^ 
prejudice  to  that  assurance,  to  the  charges  wher 
said  defendants  would  contribute  according  to  the  r 
quantity  of  the  sum  therein  assured ;  and  the  defc 
were  contented  and  did  thereby  promise  and  bine 
selves  to  the  assured,  their  executors,  administrate 
assigns,  for  the  true  performance  of  the  premises,  < 
ing  themselves  paid  the  consideration  due  unto  tl 
that  assurance  by  the  assured  at  and  after  the 
5/.  bs.  per  cent.,  to  return  8«.  4d.  per  cent,  for  es 
commenced  month,  and  4s.  per  cent,  for  every  fiftec 
the  vessel  might  be  laid  up  unemployed,  notice 
given ;  the  risk  of  fire  to  be  borne  during  such  time 
underwriters ;  the  said  ship  was  warranted  free  of  i 
under  3/.  per  cent.,  unless  general  or  the  ship  she 
stranded:  and  the  defendants  by  the  said  policy 
took  the  said  insurance  for  the  sum  of  3000/.  sterlinj 
by  a  certain  memorandum  written  in  the  margin 
said  policy,  it  was  declared  that  any  claim  under  t 
policy,  would  be  paid  in  London  within  ten  day 
A?ennent  that  adjustment  Averment  that  the  said  policy  of  ins 
mad?byHT&  ^^^  ®^  made  by  the  said  H.  8z;  J.  Johnston  &  Co.  at 
J.  Johnston  &    g^id,  as  the  agents  for  him  the  plaintiff  and  on  his  a< 

Co.  as  agents  ,  , 

for  the  plaintiff,  and  for  his  the  plaintiff 's  use  and  benefit;  and  tl 

said  H.  Sc  J.  Johnston  Sc  Co.  did  receive  the  order : 
effect  the  said  policy  of  insurance  as  such  agents  as 
said,  of  all  which  premises  the  defisndants  aflerwa 

Matnal  pro-      wit^  on  the  said  2nd  of  July,  1842,  had  notice ;  and 
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1844.  and  before  her  arrival  at  London  aforesaid,  and  whilst  she 
was  so  employed  in  the  coasting-trade  of  the  nnited  king- 
dom as  aforesaid,  to  wit,  on  the  12th  of  October,  1842,  up- 
on ike  high  seas,  struck  against  certain  rocks,  and  did 
thereby  then  and  there  founder  and  sink  in  the  seas  afcMPe* 
said,  and  the  same  ship  or  vessel,  with  her  tackle,  appard, 
ordnance,  monition,  artillery,  machineiy,  and  other  fomi- 
tnre,  w^re  then  totally  lost,  destroyed,  and  sank  in  the  sea 
aforesaid,  of  all  which  said  several  premises  the  defendaate 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had 
notice,  and  were  then  requested  by  the  plaintiff  to  pay  him 
the  said  sum  of  8000/.  so  by  him  insured  as  aforesaid^  aad 
which  said  sum  of  800W.  they  the  defendants  then  ought 
to  have  paid  according  to  the  form  and  effect  of  the  said 
policy  of  insurance,  and  their  said  promise  and  undertaking 
so  by  them  made  as  aforesaid.  There  was  also  a  count  for 
aOOO/.,  money  had  and  received  by  the  defendants  for  Hie 
use  of  the  plaintiff,  and  the  like  sum  for  money  found  to  be 
due  from  the  defendants  to  the  plaintiff  on  an  account 
stated  between  them. 

Second  plea.  j^  defendants  pleaded — secondly,  as  to  the  first  oonn^ 

that  die  said  p^cy  of  insmrance  was  not  made  by  tiie  said 
H.  &  J.  Johnston&  Co.  as  agents  for  theplainti£^  or  on  V» 
account,  or  for  his  the  plaintiff's  use  and  benefit;  and  thai: 
the  said  H.  &  J.  Johnston  &  Co.  did  not  receive  tiie  cnder 
for  or  effect  the  said  policy  of  insurance  as  such  agents  as 
aforesaid,  as  in  the  said  first  count  was  alleged. 

Siitfa  pkft.  Sixthly,  as  to  the  first  count,  that  the  said  policy  of  as- 

surance in  that  count  mentioned  was  inade,  and  that  the 
said  loss  of  the  said  ship  or  vessel  happened,  after  the  pass* 
ing  of  a  certain  act  of  parliament  made  and  passed  in  die 
session  of  parliament  held  in  the  5th  and  6th  years  of  the 
reign  of  his  late  Majesty,  King  William  the  4th,  intituled^ 
''An  Act  to  amend  and  consolidate  the  laws  relatixig  to 
merchant  seamen  of  the  united  kingdom,  and  for  fommig 
and  maintaining  a  register  <tf  all  the  men  engaged  in  that 
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1844. 


Demiurrer  to 
the  tUth  plea. 


other  respects  informal^  inartificial^  uncertaiiii  and  insbffU 
cient,  &c. 

The  plaintiff  also  demurred  generally  to  the  sixth  plea. 
The  defendant  joined  in  demurrer  (5). 

Chatmell,  Serjeant,  in  support  of  the  demurrers. — ^Tbe 
defence  intended  to  be  set  up  by  the  second  plea  is  founded 
upon  the  statute  28  Greo.  3,  c.  56  (6) :  and,  inasmuch  as  it 


(5)  The  matters  intended  to  be 
argued  on  the  demurrer  to  the  sixth 
plea  were,  that  the  plea  was  de- 
fective in  substance,  inasmuch  as 
it  alleged  no  facts  which  would 
constitute  such  illegality  in  the 
voyage  as  to  render  the  policy 
Yoid,  or  which  afforded  any  answer 
to  the  action ;  that  the  plea  was 
further  defective  in  substance,  in- 
asmuch as  by  the  5  &  6  Will.  4, 
€•  19y  the  agreement  required  to  be 
entered  into  with  seamen  before 
they  were  carried  to  sea  on  any 
voyage,  was  to  be  entered  into  with 
them  by  the  master  of  any  ship  or 
vessel,  and  the  penalty  for  default 
was  inflicted  on  the  master;  and 
the  owner  of  any  ship  or  vessel, 
not  having  knowledge  of  the  mas- 
ter's default,  could  not  be  preju- 
diced, so  as  to  prevent  his  recover- 
ing on  a  policy  effected  on  such 
ship. 

(6)  The  1st  section  of  which  re- 
peals the  25  Geo.  3,  c.  44,  and  enacts 
that  "  it  shall  not  be  lawful  for  any 
person  or  persons  to  make  or  effect 
or  cause  to  be  made  or  effected  any 
policy  or  policies  of  assurance  on 
any  ship  or  ships,  vessel  or  vessels, 
or  upon  any  goods,  merchandizes, 
effects,  or  other  property  whatso- 


ever, without  Jirit  imerting  or 
causing  to  be  inserted  in  euek  polieif 
or  policies  of  €usurance  the  name 
or  names  or  the  usual  style  and  firm 
of  dealing  of  one  or  more  of  the 
persons  interested  in  such  astwr* 
once;  or  without,  instead  thereof 
first  inserting  or  causing  to  be  in- 
serted in  such  policy  or  policies  of 
assurance  the  name  or  names  of 
the  usual  style  and  firin  of  dealing 
of  the  consignor  or  consignors, 
consignee  or  consignees,  of  the 
goods,  merchandizes,  effects,  or 
property  so  to  be  insured ;  or  tbe 
name  or  names  or  the  usual  style 
and  firm  of  dealing  of  the  persoo 
or  persons  residing  in  Great  Britain 
who  shall  receive  the  order  for  and 
effect  such  policy  or  policies  of 
assurance,  or  of  the  person  or  per- 
sons who  shall  give  the  order  or 
direction  to  the  agent  or  agents  im- 
mediately employed  to  negotiatr 
or  effect  such  policy  or  policies  of 
assurance." 

And  the  2nd  section  enacts  "that 
every  policy  and  policies  of  assm^ 
ance  made  or  underwrote  contnury 
to  the  true  intent  and  meanii^  of 
the  act,  shall  be  null  and  void  to 
all  intents  and  purposes  whatso- 
ever.** 
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1844.  not  merely  the  subscription  to  a  policy  containing  the  pai 
ticular  tenns  alleged,  but  to  a  policy  caused  to  be  made  b 
the  plaintiff  and  containing  those  terms;  in  the  same  wa 
as  non  est  factum  would  put  in  issue  a  bond  to  the  plaM^ 
in  the  case  just  cited — Gifford  v.  Perkins,  Sid.  450.  A 
action  on  a  policy  is  mentioned  in  the  pleading  rules  onl 
as  an  example  illustrating  the  general  rule  preyionsly  giva 
the  object  of  which  is  to  confine  the  operation  of  the  plea  < 
non  assumpsit,  which  had  before  operated  as  a  denial  of  a 
the  facta,  and  indeed  of  all  liability  to  the  action  at  tk 
time  it  was  brought,  to  a  denial  of  the  contract,  expresae 
or  implied,  alleged  in  the  declaration.  A  contract  import 
that  there  are  two  parties  to  it,  and  a  denial  of  the  contnu 
alleged  is  a  denial  of  a  contract  with  the  plaintiff.  Coi 
sidering  the  example,  therefore,  as  merely  iUnstrating  tl 
rule,  we  think  it  clear  that,  in  an  action  on  a  policy,  Ui 
plea  of  non  assumpsit  denies  that  the  defendant  ever  coi 
tracted  by  such  a  policy  with  the  plaintiff,  and  consequent) 
puts  in  issue  the  fact  that  the  plaintiff  caused  the  pdic 
to  be  made.''  The  result  of  that  case  is,  that,  upon  nc 
assumpsit,  which  denies  the  contract  made  through  tl 
agency  of  H.  &  J.  Johnston  &  Co.,  the  plaintiff  would  " 
bound  to  proye  all  that  is  sought  to  be  put  in  issue  by  tl 
special  plea. 
Sixth  plea.  The  sixth  plea  is  intended  to  raise  a  defence  founded  o 

the  statute  5  &  6  Will.  4,  c.  19,  s.  2,  which  enacts  ''  that  i 
shall  not  be  lawful  for  any  master  of  any  ship  or  vesad  be- 
longing to  any  subject  of  his  Migesty  of  this  united  king- 
dom trading  to  parts  beyond  the  seas,  or  of  any  Britnh 
registered  ship  of  the  burthen  of  eighty  tons  or  upwardi 
employed  in  any  of  the  fisheries  of  the  united  kingdon 
or  in  trading  coastwise  or  otherwise,  to  carry  to  sea  on  aa] 
voyage,  either  from  this  kingdom  or  from  any  other  phot 
any  seaman  or  other  person  as  one  of  his  crew  or  compk 
ment  (apprentices  excepted),  without  first  entering  int 
an  agreement  in  writing  with  every  such  seaman^  si 
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1844.  the  public — Law  v.  Hodgson,  2  Camp.  147^  11  East^  300; 
Benaley  v.  Bignold,  5  B.  8z;  Aid.  335 ;  LUtle  v.  Pook,  9  B. 
&  C.  192;  fVeihereU  v.  Jones,  3  B.  &  Ad.  221 ;  Foster  v. 
Taylor,  5  B.  &  Ad.  887 ;  Cope  v.  Rowlands,  2  M.  &  W.  149. 
In  WethereU  v.  Jones,  Lord  Tenterden  says :  "  Where  a 
contract  which  a  plaintiff  seeks  to  enforce  is  expressly^  or 
by  implication^  forbidden  by  the  statute  or  common  law,  no 
Court  will  lend  its  assistance  to  give  it  effect :  and  there 
are  numerous  cases  in  the  books  where  an  action  on  the 
contract  has  failed,  because  either  the  consideration  for 
the  promise  or  the  act  to  be  done  w.is  illegal,  as  being 
against  the  express  provisions  of  the  law,  or  contrary  to 
justice^  morality,  and  sound  policy.  But,  when  the  con- 
sideration and  the  matter  to  be  performed  are  both  legale 
we  are  not  aware  that  a  plaintiff  has  ever  been  precluded 
from  recovering  by  an  infringement  of  the  law  not  con- 
templated by  the  contract,  in  the  performance  of  some- 
thing to  be  done  on  his  part.''  So,  in  Foster  v.  Taylor 
Littledale,  J.,  in  delivering  the  judgment  of  the  Court 
after  citing  Bartlett  v.  Viner,  Carth.  252,  Skin.  322,  lAtm 
V.  Hodson,  2  Camp.  147,  11  East,  300,  T\fSon  v.  Thonuus 
M'Clel.  &  Y.  119,  and  Little  v.  Fbole,  9  B.  8z;  C.  192,  says 
*'  There  are  several  other  cases  where  acts  of  parliamev 
have  been  infringed  in  other  respects.  In  one  of  Langt^ 
V.  Hughes,  1  M.  &  S.  593,  the  plaintiffs  were  druggist 
and  they  sold  drugs  to  the  defendants,  who  were  brewen^ 
knowing  that  they  were  to  be  used  in  the  brewing  of  beer, 
which  was  contrary  to  the  provisions  of  an  act  of  parliament; 
and  Lord  Ellenborough  there  states  that  it  may  be  taken  ai 
a  received  rule  of  law,  that  what  is  done  in  contravention  of 
the  provisions  of  an  act  of  parliament  cannot  be  made  the 
subject-matter  of  an  action.  There  are  other  cases  where 
contracts  have  been  made  on  the  Lord^s  day,  which  are 
within  the  statute  29  Car.  2,  c.  7 ;  others  arising  out  of 
transactions  connected  with  smuggling;  other  cases  arising 
out  of  transactions  where  the  name  of  the  printer  has  not 
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leea  inwitad  in  fhe  doonment  published ;  othen  ttriaing        1844. 
oit  of  omtnete  lebting  to  luilioenied  places  of  publie 
<iUbition  orxesort,  whidi  are  carried  on  in  a  manner  not 
ertwriaed  by  law;  others  arising  out  of  disabilities  in 
attondes  and  apothecaries  not  havuig  the  proper  certificates 
topaodsei  others  out  of  illegal  insurances — the  names  of 
irUdi  serersl  cases  need  not  be  enumerated  s  and  the  go- 
nenl  principle  is  laid  dowui  that,  where  the  prorisions  of 
nict  of  parliament  ha?e  been  infringedj  no  contract  can 
lie  lopported  arising  out  of  it.^    And  Parke,  B.,  in  deli'> 
'nriog  the  judgment  of  the  Court  of  Eichequer,  in  Cdper. 
AwbmA,fi  M.  fe  W.  167,  says:  ''It  is  peifbctly  setUed, 
tliit,  where  the  contract  which  the  plaintiff  seeks  to  en* 
Saee,  be  it  eipfess  or  implied,  is  expressly  or  by  implica- 
tioa  fiirbidden  by  the  oommon  or  statute  law,  no  Court 
wBl  load  its  asristance  to  gi?e  it  effect    It  is  equally  dear 
tkt  a  contract  is  Toid  if  prohibited  by  a  statute,  though 
tke  statute  inflicts  a  penalty  only,  because  such  a  penalty 
inplies  a  prohibition — Lord  Holt,  Barilett  v.  Viner,  Carth. 
352,  Skin.  822.   And  it  may  be  safely  laid  down,  notwith- 
standing some  dicta  apparently  to  the  contrary^  thati  if 
tie  coniract  be  rendered  illegal,  it  can  make  no  difference 
in  point  of  law  whether  the  statute  which  makes  it  so  has 
in  Tiew  the  protection  of  the  revenue,  or  any  other  object. 
The  only  question  is,  whether  the  statute  means  to  prohibit 
tke  contracts*    But  the  present  case,  it  is  submitted,  is 
distingnishable  from  all  these.     If  the  voyage  were  illegal, 
ai  the  defendant  must  contend,  that,  no  doubt,  would  be 
tn  answer  to  an  action  on  the  policy,  inasmuch  as  the 
^age  is  part  of  the  contract  —  Suart  v.  Powelly  1  B.  & 
AcL266:  but  there  is  nothing  in  the  statute  to  render 
the  voyage  illegal  by  reason  of  the  master's  omission  to 
eomply  with  its  provisions.     The  defendant  must  go  the 
Wgth  of  arguing  that  the  absence  of  signature  of  the 
v^ea  by  a  single  seaman  renders  the  voyage  illegal  and 
the  policy  void. 
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1844.  Bj^t^s  Seijeant,  ccvntn. — ^Tbe  aecoiid  plea,  wliick  » 

mitted  to  be  good  in  sabstanGe,  is  aho  good  in  fionn.  The 
decburatioD,  setting  oat  the  pobcj,  states  that  the  phintii 
bjr  certain  penons  caDed  or  known  by  the  name^  ^jIbi 
and  finn  of  H.  fr  J.  Johnston  k  Co.,  the  plaintiff's 
in  that  behalf,  caused  to  be  made  a  certain  poUcj  of 
ance :  it  then  goes  on  to  allege  that  the  said  policj  of 
ance  was  so  made  by  the  said  EL  fc  J.  Johnston  fc  Co.  m 
afinresaid,  as  the  agents  fi»  him  the  plaintiff  and  on  his 
aocoont,  and  for  his  the  plaintiff's  nse  and  benefit;  and 
that  the  said  H.  k  J.  Johnston  k  Co.  did  receive  the  ofdct 
for  and  effect  the  said  policj  of  insurance  as  soch  agents 
as  aforesaid.  The  second  plea,  which  is  founded  iqpon  the 
statute  28  Geo.  3,  c.  56,  traverses  that  allegation  in  its 
terms.  Unless  the  name  of  the  party  for  whom  the  insnr- 
ance  is  effected,  or  that  of  the  agent  by  whom  it  is  effiscted^ 
is  inserted  in  the  policy,  the  underwriter  has  no  means  d 
ascertaining  in  whom  or  what  the  interest  is.  The  obiee- 
tion  is  an  objection  in  point  of  law,  and  one  that  the  de^ 
fendants  are  by  the  rule  of  Hilary  Term,  4  Will.  4,  r.  L,  9; 
precluded  from  offering  under  non  assumpsit ;  and  there- 
fore the  case  is  entirely  beyond  the  influence  of  Smikerlmul 
T.  Prait,  11  M.  &  W.  296,  even  if  the  Court  should  think 
that  decision  tenable  to  the  extent  that  has  been  pressed. 
In  that  case,  it  is  to  be  observed  that  a  subsequent  Tatiha> 
bitio  or  ratification  of  the  act  of  the  agent  would  have  suf> 
ficed:  but  here  the  plaintiff  would  be  bound  to  prove 
agency  at  the  time.  It  is  perfectly  clear,  therefore,  that 
evidence  may  be  given  under  this  plea  that  would  be 
whoUy  inadmissible  under  non  assumpsit.  The  objection 
that  the  plea  contains  a  negative  pregnant  can  scarcdy  re> 
quire  an  answer,  seeing  the  little  encouragement  that  doc- 
trine has  received  in  modem  times,  and  more  especially  in 
the  recent  cases  of  Bell  y.  Tuckett,  4  Scott,  N.  R.  402^ 
8  M.  &  Or.  785,  and  Michael  v.  Myers,  7  Scott,  N.  R.  44^ 
8Utli  plet.        1  D.  &  L.  792. — The  sixth  plea  is  founded  upon  the  statute 
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5  &  6  Will.  4^  c.  19,  8.  2,  and  suflBoiently  discloses  an  ille- 
gality in  the  royage  insured,  or,  at  all  events,  an  absence  of 
seirworthinesai  any  informality  in  the  statement  of  which 
tliere  msj  be  is  not  pointed  out  as  ground  of  special  de« 
morrer.    The  preamble  to  the  act  states  that  "  the  pros- 
pen^,  strength,  and  safety  of  this  united  kingdom,  and  of 
bm  Majesty's  dominions  do  principally  depend  on  a  large, 
oonitant,  and  ready  supply  of  seamen,  as  well  for  carrying 
OQ  the  oommeroe  as  for  the  defence  thereof;  and  it  is 
timefore  neoeasary  to  aid  by  all  practicable  means  the  in- 
oresse  of  the  number  of  such  seamen,  and  to  give  them  all 
doe  encouragement  and  protection,  and  to  this  end  to 
^aend  and  consolidate  the  laws  relating  to  their  regula- 
tAm,  and  government/'    The  prohibition  contained  in  the 
2iid  section,  and  the  penalties  imposed  by  the  4th  section, 
^redirected' to  the  furtherance  of  the  objects  stated  in  the 
presmble.     [Cbtfnum,  J.— -The  2nd  section  does  not  pro* 
liibit  the  sailing  of  the  vessel  without  signed  articles,  but 
only  the  shipping  of  any  hands  without  signing  the  arti- 
cles.]   That  is  in  substance  and  effect  the  same  thing. 
The  question  is,  whether  a  voyage  undertaken  in  breach  of 
that  statute  can  form  the  basis  of  a  valid  contract  of  insur- 
ance.   In  Suart  v.  Powell,  1  B.  &  Ad.  266,  it  was  conceded 
that  the  assured  could  not  recover  upon  a  policy  effected 
On  a  voyage  prosecuted  in  defiance  of  the  provisions  of  the 
tiarigation  act  6  Geo.  4,  c.  109.     In  Law  v.  Hollingsworth, 
?T.  R.  160,  a  ship  homeward  bound  to  the  port  of  London 
i^ceived  a  pilot  at  Orfordness,  as  directed  by  the  5  Geo.  2, 
c.  20,  and  dropped  him  before  she  reached  her  moorings 
in  the  river  Thames ;  after  which,  before  she  was  safely 
moored,  an  accident  happened  and  the  vessel  was  sunk : 
and'  it  was  held  that  the  underwriter  on  the    ship  and 
cargo  was  discharged  from  his  liability  on  account  of  there 
ttot  being  any  pilot  on  board  at  the  time ;  though  it  did 
not  appear  that  the  loss  was  directly  imputable  to  waut  of 
^Wlin  those  who  navigated  the  vessel.     "  The  principle,'^ 
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1844.  said  Lord  Kenyon,  '^  on  which  this  case  most  be  deter- 
mined seems  to  be  admitted  on  all  hands,  namely,  that  the 
assured  cannot  recover  on  a  policy  of  assurance,  unless  they 
equip  the  ship  with  every  thing  necessary  to  her  naviga- 
tion during  the  voyage;  the  ship  herself  must  be  seaworthy, 
she  must  have  a  sufficient  crew,  and  a  captain  and  pilot  of 
competent  skill.  It  is  one  of  the  things  implied  in  con- 
tracts of  this  kind  that  there  shall  be  some  person  on 
board  the  ship  apparently  qualified  to  navigate  her.  If 
the  underwriters  had  been  previously  informed  that  there 
would  be  DO  pilot  on  board  during  the  ship's  sailing  np  the 
river  Thames,  probably  they  would  not  have  undertaken 
the  risk/'  So,  here,  if  the  underwriters  had  known  that 
tl\e  ship  was  going  to  sea  with  a  crew  not  bound  by  signa- 
ture of  the  articles,  peradventure  they  would  not  have  un- 
derwritten the  poUcy.  The  case  of  Law  v.  HolUngtworth 
is  observed  upon  by  Tindal,  C.  J.,  in  giving  the  judgment 
of  the  Court  of  error  in  Sadler  v.  Dixtm,  8  M.  &  W.  895, 
as  follows :  '^  The  ground  of  decision  in  that  case  appears  to 
have  been,  that  there  was  no  pilot  on  board  during  the 
time  the  ship  was  sailing  up  the  river  Thames,  which 
was  required  by  the  statute  5  Geo.  2,  and  that  it  was  an 
implied  contract  on  the  part  of  the  assured  that  there 
should  be  such  person.  This  at  least  appears  the  ground 
of  Lord  Kenyon's  judgment,  although  certainly  the  other 
two  Judges  seem  to  have  considered  that  it  was  a  loss  aris- 
ing from  an  act  of  gross  negligence.  The  decision  of  thajt 
case  may  be  maintainable,  on  the  ground  of  an  implied 
warranty  to  observe  the  positive  requisitions  of  an  act  of 
parliament ;  but,  if  it  is  to  be  taken  as  an  authority  that 
the  implied  warranty  on  the  part  of  the  assured  extends 
to  acts  of  negligence  on  the  part  of  the  master  and  drew 
throughout  the  voyage,  we  think  it  cannot  be  supported 
against  the  weight  of  the  later  authorities :  see  Bu»k  v. 
The  Royal  Exchange  Assurance  Company y  2  B.  &  Aid.  73, 
Walker  v.  MaUland,  5  B.  &  Aid.  171,  HoUkworth  v.  Wue, 
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7  B.  &  C.  794,  Biihcp  v.  Pentland,  7  B.  &  C.  219,  1  M.  &        1844. 
fi.  49,  and  Shore  y.  BeniaU,  7  B.  &  C.  798,  n.,  1  M.  &  R. 
11/'     Here,  the  voyage  was  an  illegal  voyage,  having  been 
prosecnted  in  express  contravention  of  the  provisions  of 
the  statute ;  and  therefore  the  plaintiffs  are  not  entitled 
to  recover. — Should  the  Court,  however,  be  of  opinion  that  Unieaworthi- 
the  illegality  of  the  voyage  does  not  vitiate  the  contract  of  ^^' 
mtarance,  it  is  submitted  that  the  plea,  upon  general  de- 
murrer, discloses  a  case  of  unseaworthiness.    In  Clifford 
y.HwfUer,  M.  &  M.  103,  8  C.  &  P.  16,  it  was  held  that  the 
underwriters  were  not  liable,  the  crew  being  insufficient, 
there  being  no  person  on  board  able  to  take  the  captain's 
place  during  m  dangerous  iUoess,  and  the  ship  being  con- 
Kquently  obliged  to  deviate  from  her  course  to  find  a  per- 
loa  to  direct  her.     So,  Tait  v.  Levi,  14  East,  481,  is  an 
lathority  to  shew  that  there  is  an  implied  warranty  on  the 
{Nfft  of  the  assured  that  a  captain  and  crew  of  competent 
ikill  and  knowledge  for  the  purpose  of  the  voyage  shall 
be  provided.    Applying  those  principles  here,  is  it  not  an 
implied  warranty  on  the  part  of  the  assured  that  the  crew 
ihaU  be  entered  in  compliance  with  the  prorisions  of  the 
5fc6  Will.  4,  c.  19?    Those  provisions  clearly  have  not 
the  limited  object  suggested.     If  the  ship's  articles  are 
ngned,  there  are  specific  and  ready  means  of  enforcing 
the  duty  of  the  seamen.    The  master  is  guilty  of  a  culpa- 
ble breach  of  duty  if  he  neglects  to  arm  himself  with  the 
povers  which  a  compliance  with  the  act  gives  him.     The 
cutamstance  of  this  being  a  time  policy  makes  no  differ- 
ence in  this  respect — HoUingworth  v.  Brodrick,  7  Ad.  &  E. 
40,2N.  &P.608. 

CkaimeU,  Serjeant,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J.  —  The  defendants  in  this  case  have 
pleided  two  pleas  to  which  the  plaintiff  has  demurred,  viz. 
^  teeond  and  the  sixth.    The  second  plea  puts  in  issue 
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1844.  the  allegation  in  the  dedaration  *^  that  the  said  policy  oi 
insurance  was  so  made  by  the  said  H,  &  J.  Johnston  &  Ca 
as  the  agents  for  him  the  plaintiff  and  on  his  account,  and 
for  his  the  plaintiff^s  use  and  benefit,  and  that  the  said 
H.  &  J.  Johnston  &  Co.  did  receive  the  order  for  and 
effect  the  said  policy  of  insurance  as  such  agents  as  afore- 
said/' The  plaintiff  has  demurred  specially  to  this  plea, 
assigning,  among  other  causes,  that  it  amounts  to  the  plea 
of  non  assumpsit,  and  that  the  matters  of  foot  therein 
traversed  are  included  in  and  may  be  given  in  evidence 
under  the  issue  joined  on  non  assumpsit:  and  such  in 
point  of  law  is,  I  think,  the  effect  of  this  traverse.  No 
donbt  the  plea  of  non  assumpsit  puts  in  issue,  not  only 
the  promise  alleged  in  the  declaration,  but  also  the  con- 
sideration  for  such  promise.  Let  us  see,  then,  what  is  the 
consideration  here,  and  whether  non  assumpsit  does  not 
put  in  issue  virtually  the  same  facts  that  are  placed  spe- 
cially upon  the  record  by  the  second  plea.  The  declaration 
alleges  that  the  plaintiff,  ''  by  certain  persons  called  or 
known  by  the  name,  style,  and  firm  of  H.  &  J.  Johnston 
&  Co.,  the  plaihtiff's  agents  in  that  behalf,  caused  to  be 
made  a  certain  policy  of  insurance;"  and  ''that  the  said 
policy  of  insurance  was  so  made  by  the  said  H.  &  J.  John* 
ston  &  Co.  as  the  agents  for  him  the  plaintiff  and  on  his 
account,  and  for  his  the  plaintiff's  use  and  benefit,  and 
that  the  said  H.  &  J.  Johnston  &  Co.  did  receive  the  order 
for  and  effect  the  said  policy  of  insurance  as  such  agents  as 
aforesaid.''  It  appears  on  the  face  of  the  dedaration, 
therefore,  that  the  policy  was  effected  in  the  name  of  H.  ft 
J.  Johnston  &  Co.  as  agents  for  the  plaintiffs,  and,  as 
alleged  on  the  policy,  as  agents  for  the  party  interested : 
and  the  consideration  is  thus  alleged : — ''  In  consideration 
that  the  plaintiff,  at  the  request  of  the  defendants,  had 
then  paid  to  the  defendants  a  certain  sum  of  money,  to 
wit,  the  sum  of  157/.  10^.,  as  a  premium  or  reward  for  the 
insurance  of  8000/.  of  and  upon  the  premises  in  the  said 
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poliqr  of  insnnnce  mentioned,  and  had  then  promised  the        1844. 

defendants  to  perform  and  fulfil  all  things  in  the  said 

poiicy  of  insurance  contained  on  the  part  and  behalf  of 

the  insured  to  be  performed  and  fulfilled,  the  defendants 

then  promised  the  plaintiff  that  they  the  defendants  would 

become  and  be  insurers  to  the  plaintiff  of  the  sum  of  8000/L 

npon  the  said  premises  in  the  said  policy  of  insurance 

mentioned,  and  would  perform  and  fulfil  all  things  in  the 

Mid  policy  of  insurance  mentioned  on  their  part  and  be- 

yf  as  such  insurers  of  the  said  sum  of  8000/.  to  be  per- 

foroiedy  fulfilled,  and  observed/^    Under  non  assumpsit  it 

f  odd  be  incumbent  on  the  plaintiff  to  produce  the  policy 

deicribed  in  the  declaration,  and  to  prove  that  H.  &  J. 

Johnstim  ft  Co.  made  the  assurance  as  his  agents.    There- 

bttf  it  seems  to  me  that  precisely  the  same  evidence  must 

be  given  under  non  assumpsit  as  would  be  requisite  to  sus- 

tiiathe  second  plea.    And,  when  it  is  said  that  by  the 

fcrm  of  this  traverse  it  would  be  necessary  for  the  plaintiff 

to  shew  that  H.  &  J.  Johnston  ft  Co.  were  his  agents  for 

tkit  purpose  at  the  very  time  of  effecting  the  insurance, 

vberaas,  if  it  went  to  the  jury  upon  non  assumpsit  only,  a 

•oboequent  acknowledgment  and  ratification  would  suffice; 

1  miist  say  I  am  not  prepared  to  admit  any  such  distinc- 

tioD.    If  a  subsequent  ratification  would  be  enough  in  the 

one  case,  I  do  not  see  why  it  should  not  in  the  other.    On 

tbe  part  of  the  plaintiff  was  cited  the  case  of  Sutherland  v. 

Pratt,  11  M.  &  W.  296,  where  a  plea  to  a  declaration  in 

MMunpsit  on  a  policy  of  insurance,  that  the  policy  was  not 

dosed  to  be  made  by  or  on  behalf  of  the  plaintiff,  was  held 

bid  on  special  demurrer,  as  amounting  to  non  assumpsit. 

1  im  unable  to  distinguish  that  case  upon  any  solid  and 

nbstantial  ground  from  the  present.    As  for,  therefore, 

tt  the  second  plea  is  concerned,  the  demurrer  must  pre- 

YttL— By  the  sixth  plea  the  defendants  seek  to  set  up  as  suth  ploa. 

tasntwer  to  the  action,  that  the  voyage  in  respect  of  which 

tbe  polii^  declared  upon  was  made  was  an  illegal  voyage, 
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1844.  by  reason  of  the  non-compliance  with  the  directions  o 
the  statute  5  &  6  Will.  4^  c.  19.  There  can  be  no  doubt 
but  that  a  policy  effected  on  a  ship  upon  the  prosecution  o 
an  illegal  voyage  is  void,  and  cannot  be  enforced  in  a  Conri 
of  law.     It  would  be  singular,  indeed,  if  the  main  oontrad 

should  be  void  and  the  collateral  contract  valid.     It  mav 

• 

therefore,  be  laid  down  as  a  general  rule,  that,  where  th< 
voyage  itself  is  illegal,  an  insurance  for  the  voyage  is  als< 
illegal.  There  arc  many  cases  where  that  has  been  helc 
to  be  undoubted  law.  Thus,  in  the  time  of  the  last  war 
policies  effected  on  vessels  sailing  in  contravention  of  thi 
convoy  acts,  38  Geo.  3,  c.  76,  and  43  Greo.  3,  c  57,  were  hek 
void.  So,  where  the  voyage  was  in  breach  of  the  naviga- 
tion act,  6  Geo.  4,  c.  109,  or  of  the  acts  r^ulating  tht 
East  India  Company  or  the  South  Sea  Company — acts 
which  had  in  view  the  general  policy  of  the  realm,  and  the 
security  and  encomragement  of  navigation.  But  it  appean 
to  me  that  the  provisions  of  the  statute  5  &  6  Will.  4,  c 
19,  were  framed  for  a  collateral  purpose  only:  it  was  in* 
tended  to  give  to  seamen  in  the  merchant-service  a  readier 
mode  of  ascertaining  and  enforcing  their  rights,  and  to 
prevent  them  from  having  imposed  upon  them  contracti 
into  which  they  had  never  in  fact  entered ;  and  therefore 
it  enacts,  in  s.  1,  '^  that  it  shall  not  be  lawful  for  any  mas- 
ter of  any  ship  or  vessel  belonging  to  any  subject  of  hk 
Majesty  of  this  united  kingdom  trading  to  parts  beyond 
the  seas,  or  of  any  British  registered  ship  of  the  burthen 
of  eighty  tons  or  upwards  employed  in  any  of  the  fisheriei 
of  the  united  kingdom,  or  in  trading  coastwise  or  other- 
wise, to  carry  to  sea  on  any  voyage,  either  from  this  king- 
dom or  from  any  other  place,  any  seaman  or  other  peraoo 
as  one  of  his  crew  or  complement  (apprentices  excepted), 
without  first  entering  into  an  agreement  in  writing  with 
every  such  seaman,  specifying  what  monthly  or  other  wages 
each  such  seaman  is  to  be  paid,  the  capacity  in  which  he  is 
to  act,  and  the  nature  of  the  voyage  in  which  the  ship  is 
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intended  to  be  employed,  so  that  the  seaman  may  have         1844. 
lome  means  of  judging  of  the  probable  period  for  which  he      r^^JJT^ 
ii  likely  to  be  engaged  ;  and  the  said  agreement  shall  con-  ^' 

Smith 

tain  the  day  of  the  month  and  year  in  which  the  same 
shall  be  made,  and  shall  be  signed  by  the  master  in  the 
fint  instance,  and  by  the  seamen  respectively  at  the  port 
or  place  at  which  such  seamen  shall  be  respectively  shipped: 
and  the  master  shall  cause  the  same  to  be,  by  or  in  the 
pretence  of  the  party  who  is  to  attest  their  respective  sig- 
natures  thereto^  truly  and  distinctly  read  over  to  every 
tnch  seaman  before  he  shall  be  required  to  sign  the  same^ 
in  order  that  he  may  be  enabled  to  understand  the  purport 
and  meaning  of  the  engagement  he  enters  into  and  the 
terms  to  which  he  is  bound/'  And  then  the  act  goes  on, 
in  section  4,  to  provide,  '^  that,  if  any  master  of  any  such 
ihip  as  aforesaid  shall  carry  out  to  sea  any  seaman  (appren- 
tioes  excepted)  without  having  first  entered  into  such 
agreement  as  is  thereby  required,  he  shall  for  every  such 
offsnoe  forfeit  and  pay  the  sum  of  10/.  for  or  in  respect  of 
eadi  and  every  such  seaman  he  shall  so  carry  out  contrary 
to  this  act ;  and,  if  any  master  shall  neglect  to  cause  the 
apeement  to  be  distinctly  read  over  to  each  such  seaman, 
ai  by  this  act  he  is  enjoined,  he  shall  for  every  such  neglect 
ibrfeit  and  pay  the  sum  of  5/. ;  and,  if  any  master  shall 
neglect  to  deposit  with  the  collector  or  comptroller  of  the 
Cnstoms  a  copy  of  the  agreement  thereby  required  to  be 
made  and  deposited  as  aforesaid  [s.  3],  or  shall  wilfully 
deposit  a  false  copy  of  any  such  agreement,  he  shall  for 
every  such  neglect  or  offence  forfeit  and  pay  the  sum  of 
W/*  The  non-compliance  with  these  directions  of  the 
itatate,  though  it  may  furnish  good  ground  of  action 
against  the  master,  does  not  render  the  voyage  illegal.  It 
ka  been  insisted  that  a  non-compliance  with  the  statute 
at  aB  events  amounts  to  unseaworthiness.  The  cases,  how- 
ever, that  were  cited  all  shew,  that,  to  constitute  this  sort 


I 
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1844.  of  unseaworthiness,  it  must  appear  that  there  was  a  crei 
insufficient  in  point  of  number,  or  a  want  of  capacity  oi 
intelligence  in  the  master  or  other  officers.  Here,  then 
is  nothing  of  the  kind  shewn.  I  therefore  think  the  sixtl 
plea  is  also  bad;  and  consequently  that  upon  both  the  de 
murrers  there  must  be  judgment  for  the  plaintiff. 

CoLTMAN,  J.  (7). — I  am  of  the  same  opinion.    The  firsi 

question  is  whether  the  defence  intended  to  be  set  up  by  th< 

Second  pkft.      second  plea  was  admissible  under  non  assumpsit,  or  is  on< 

that  the  defendants  were  bound  to  plead  specially.  This  de 
pends  upon  the  first  and  third  sections  of  the  rule  of  Hilar 
Term,  4  Will.  4,  relating  to  pleadings  in  assumpsit.  Sectioi 
1  provides,  that, ''  in  all  actions  of  assumpsit,  except  on  bill 
of  exchange  and  promissory  notes,  the*  plea  of  non  aaauni' 
psit  shall  operate  only  as  a  denial  in  fact  of  the  express  oon 
tract  or  promise  alleged,  or  of  the  matters  of  fact  fironi 
which  the  contract  or  promise  alleged  may  be  implied  b; 
law :''  and  section  3  provides,  that,  '^  in  every  species  <tf  as- 
sumpsit,  all  matters  in  confession  and  avoidance,  indudiBg 
not  only  those  by  way  of  dischai^e,  but  those  which  shew 
the  transaction  to  be  either  void  or  voidable  in  point  d 
law,  on  the  ground  of  fraud  or  otherwise,  shall  be  spedall; 
pleaded  \  ex.  gr.  infancy,  coverture,  release,  payment,  per^ 
formance,  illegality  of  consideration  either  by  statute  oi 
common  law,  drawing,  indorsing,  accepting,  &c.,  bills  oi 
notes  by  way  of  accommodation,  setoff,  mutual  credit,  no* 
seaworthiness,  misrepresentation,  concealment,  deviatiooj 
and  various  other  defences,  must  be  pleaded.''  The  ques- 
tion is  whether  this  plea  is  in  the  nature  of  a  plea  in  oob- 
fession  and  avoidance,  or  whether  the  matter  attempted  to 
be  put  in  issue  by  it  shews  the  contract  declared  upon  to 
be  void  or  voidable  in  point  of  law.    The  allegation  in  the 

(7)  The  other  Judges  were  absent 
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declanition  is^  that  the  policy  was  made  by  H.  &  J.  John-  1844. 
itoQ  &  Co.  as  the  agents  for  the  plaintiff  and  on  his  ac- 
ooont  and  for  his  nse  and  benefit,  and  that  the  said  H.  & 
J.  Johnston  ft  Co.  did  receive  the  order  for  and  effect  the 
policy  as  snch  agents.  It  seems  to  me  that  this  allegation 
necessarily  inyolves,  not  only  the  authority  of  the  agents 
to  make  the  contract,  but  also  their  authority  to  make 
inch  a  contract  as  the  law  will  recognize ;  and  therefore 
ibt  the  whole  is  put  properly  in  issue  by  non  assumpsit. 
With  respect  to  the  sixth  plea,  the  question  is  whether  Siithplea. 
or  not  the  Toyage  insured  was  an  illegal  voyage.  The 
ooDtraet  declared  on,  it  is  conceded,  is  not  in  itself  illegal: 
but  something  has  occurred  subsequently  to  the  making  of 
tiie  contract  which  is  supposed  to  have  rendered  the  voy- 
age insured  illegal,  namely,  the  master's  neglect  to  com- 
ply with  the  provisions  of  the  5  &  6  Will.  4,  c.  19,  s.  2. 
Whether  or  not  this  renders  the  voyage  illegal  is  to  be 
judged  of  by  the  words  of  the  act  and  the  objects  the  legis- 
btere  appear  to  have  had  in  view.  Now,  the  statute  de« 
dsfts  that  it  shall  not  be  lawful  for  any  master  of  any  ship 
of  the  description  therein  mentioned  to  carry  to  sea  on  any 
voyage  any  seaman  or  other  person  as  one  of  his  crew, 
vithout  first  enteriog  into  an  agreement  in  writing  with 
efery  such  seaman,  specifying  what  monthly  or  other 
wages  each  such  seaman  is  to  be  paid,  the  capacity  in 
which  he  is  to  act,  and  the  nature  of  the  voyage  in  which 
the  ahip  is  intended  to  be  employed,  so  that  the  seaman 
may  have  some  means  of  judging  of  the  probable  period 
fiff  which  he  is  likely  to  be  engaged.  My  Brother  Byles's 
argument  must  go  to  this  extent,  that,  if  one  seaman  be 
taken  on  board  without  properly  signiDg  the  ship's  articles, 
the  voyage  is  illegal — a  proposition  so  startling  as  to  re- 
(pdre  Bome  authority  to  sustain  it.  The  latter  part  of  the 
danse  shews  what  was  the  object  the  legislature  had  in 
^riew— "in  order  that  he  (the  seaman)  may  be  enabled  to 
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Unseaworthi- 


understand  the  purport  and  meaning  of  the  engagem< 
he  enters  into  and  the  terms  to  which  he  is  bound/' 
genera]  interest  of  the  kingdom  was  involved,  therefo 
but  the  provision  was  framed  for  the  mere  purpose  of  p 
tecting  the  seaman  and  preventing  him  from  being  i 
posed  upon  as  to  the  probable  duration  of  the  voyage  f 
the  terms  of  his  engagement,  and  to  give  him  a  rei 
remedy  for  any  breach  of  the  contract  on  the  part  of 
master.  The  statute  looks  solely  to  the  benefit  of  the  s 
man,  and  imposes  specific  penalties  for  non-compli» 
with  its  requisitions:  and,  though  the  circumstance 
penalties  being  imposed  does  not  prevent  the  prohibit 
from  being  more  general  and  comprehensive,  it  nevert 
less  affords  a  key  to  the  intention  of  the  legislature. — 
to  the  other  point — no  case  has  been  cited  to  shew  ths 
non-compliance  with  the  statute  amounts  to  unseaworl 
ness.  Seaworthiness  means  a  ship  in  a  proper  state  of 
pair,  and  properly  furnished  and  provisioned,  and  mani 
by  a  competent  crew.  It  can  hardly  be  said  that  the  n< 
signature  of  the  ship's  articles  renders  the  crew  less 
pable  of  keeping  the  ship  afloat. 


Judgment  for  the  plaintiff 
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Snooks  v.  Smith. 

IHE  plaintiff  haying  obtained  a  verdict  at  the  sitting  at 
Westminster  this  day^  and  the  Jndge  who  tried  the  cause 
having  made  an  order  for  speedy  execution^  under  the 
1  Will.  4,  c.  7,  s.  2  (8)— 

Shee,  Serjeant,  applied  to  the  Court  for  leave  to  sign 
judgment  forthwith,  upon  a  suggestion  that  otherwise  the 
Older  for  speedy  execntion  would  be  unavailing. 

TiiiDAL^  C.  J. — ^Thc  order  for  speedy  execution  does  not 
(dwagh  the  mle  for  judgment^  which  was  a  four  day  rule, 


(8)  Which  eoaeti,  that,  "  in  all 
brought  in  either  of  the  said 
Conrti,  by  whatever 
htm  of  proceM  the  lame  may  be 
coneneed,  it  ihaU  be  Uwful  for 
tb  Jad^  before  whom  any  isiue 
joncd  in  nich  action  ihall  be  to  be 
M,  m  case  the  plaintiff  or  de- 
■•odant  therein  ihall  become  non- 
vtf  or  a  Tcrdict  shall  be  given  for 
the  plaintiff  or  demandant,  de- 
Uant  or  tenant,  to  certify  under 
In  band  on  the  back  of  the  record, 
it  any  time  before  Uie  end  of  the 
Sittings  or  Aanzet,  that  in  his  opi- 
M  execution  ought  to  issue  in 
■ell  action  forthwith,  or  at  some 
%  to  be  named  in  such  certificate, 
■d  sobject,  or  not,  to  any  condi- 
^  or  qualification,  and  in  case  of 
a  vtrfict  for  the  plaintiff,  then 
oiker  far  the  whole  or  for  any  part 
if  the  sum  found  by  such  verdict; 
ii  bD  which  caset  a  rule  for  judg- 
ant  may  be  given,  costs  taxed, 
md  judgment  signed  forthwith, 
mi  exccntiim  may  be  iasued  forth- 
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with,  or  afterwards,  according  to 
the  terms  of  such  certificate,  on 
any  day  in  vacation  or  term ;  and 
the  postea,  with  such  certificate  as 
a  part  thereof,  shall  and  may  be 
entered  of  record  as  of  the  day  on 
which  the  judgment  shall  be  sign- 
ed, although  the  writ  of  distringas 
juratores  or  habeas  corpora  jura- 
torum  may  not  be  returnable  until 
after  such  day:  provided  always 
that  it  shall  he  lawful  for  the  party 
entitled  to  such  judgment  to  post- 
pone the  signing  thereof." 

See  the  3  &  4  Will.  4,  c.  42,  ss. 
18, 19,  extending  the  provisions  of 
the  above  act  to  writs  of  inquiry 
and  writs  of  trial. 

And  see  Nicholls  v.  Chambers, 
2  Dowl.  693,  where,  upon  a  writ  of 
trial,  the  plaintiff,  having  obtained 
a  verdict,  got  his  costs  taxed  and 
signed  judgment  on  the  same  day ; 
and  it  was  held,  upon  the  construc- 
tion of  the  1 8th  section  of  the  3  & 
4  Will.  4,  c.  42,  Uiat  the  judgment 
was  regidar. 


1844. 


Wednetday^ 
Ma^  29th. 

Notwithstand- 
ing an  order 
for  immediate 
ezecation,  the 
plaintiff  cannot 
sign  judgment 
until  after  the 
four  days. 


nit*' 


^*  *•  ^ovei  tot  l'**?"  ,^ce  <^  ^ 


•»i&*,    *'  ^atoe  to  °^!  ~Aet«oiv  »**  ^  CbJ^^ott*  »      ^^e  ot  "^ 

"»^i*  *^^cb^  ^^V*^"  "S  ou  tY^e  ^'teAey/^^*'' 
**^ES»^°*    «»*       „  ftotft  ^      L  <wO«i^'         ^  fteo»e»  J     ^e  < 

«Ve?o-«t^f.  t>^*^  ^.  .ua  tVere^    .^,^j 

*^"ir^«^t^^^-'ie^!^'-^Tt 

fro* '°"^i  ^'^'^  ^lleut  tV^f  J^«.at 


\e^  tot 


uce 


nr  fSH  <za 


IMC         JtcyiiAmdaum.  V^4&,  ^BrTBaa(j£  mat  were  dnm 

m^rhBieSmdma:  va  tbsmammnti^  J3S0L  QiLtfasSM< 
DtssdnhoE^  tiie  fefemigig  ouHiK  one  &  wmimtraMJ.  dsfiPB 
ei  tt  tn  fm^  Ouetaez;  anrhaimmg  him.  t&  <fiMTiL  t&g  gBH 
fifWt  di^  pfemuet  fiir  tlie  cent  si  in.  Jiiwi  CstBar  fiwiiji 
<f^er  diiS  warnuTC  to  one  Tsfioc^  w6a  wcn^  txi  t&e  pcBonH 
(Ui  die  29&  ta  (ifntigiwi.  t&e  imc^  w&ol  hs  was  LefiiiiciK 
Msvf's  wifk  tD  one  ChgatPTy  sl  tftnmffr.  Ts^ior  accofi 
ini^iy  .fosr  Cfaafier^  wfao  rnftiriinffti  {dm.  tfaat  Minr  bn^  ex 
entiSfl  :kbiE  of  wIb  mrirmg  <i*cr  all  Us  [im|«t¥  ta  kn 
C1i0iter,  fbr  t&e  hcniefit  of  his  creifi6ac»;  bat  at  Ae  shhi 
timeohnerwed  t±at  it  wa»  iiaeiea»  to  refer  ta  iim^  as&ea 
had  been  no  sole.  Taylor  tberenpoa  returned  to  tfae  ffi 
msKa  ami  maife  the  dntrcs.  At  t&is  time  one  Prit^  a 
aactinnecr,  waa  already  in  poaKanoii,  making  aa  inii  iifai; 
pfeporstorjr  ti>  a  sale  of  the  pMods  onbehatf  of  Chata 
the  trnaCee  voder  the  deed  lefisrzed  ta^  Tfcia  deed,  vlid 
waa  executed  bj  Ifaj  oa  the  13th  of  IXecember,  1842,  m 
fomtrtd  the  tmatee  ta  sell  the  propertj,  snd  to  apfi; 
the  pvDceedf^  after  aatiafyiiig  the  rest  aod  txxe%  latnhl^ 
aoMiigi^  'iixf%  ercditon.  Tafiar  remained  m  vaderlhi 
dittreaa  ontxl  the  3rd  of  Jannarj,  ISiS,  when  an  anaap' 
ment  waa  come  to  between  the  defendant  and  Priee(ci 
bdialf  of  Cheater),  that  the  defendant  thooid  retire  nd 
•hoold  abandon  hia  right  to  diatrain  for  the  qnarter's  led 
doe  at  Chriatmaa,  on  being  paid  the  120/.  for  whidi  he  hd 
alreadj  diatrained,  and  the  coata  of  the  distren.  In  |i^ 
•oance  of  thia  arraogement  the  goods  were  appraised  ui^ 
condemoed  at  the  sum  of  136/.,  being  120/.  for  theierili 
and  16/.  for  expenses,  which  sum  was  paid  bj  Prise  to 
Tajlor,  bj  whom  it  was  afterwards  handed  orer  to  the  ds 
fendant^s  attomej. 

On  the  9th  of  January,  1843,  a  fiat  issued  against  Mq 
the  act  of  bankruptcy  relied  on  being  the  execution  by  hn 
of  the  deed  of  the  13th  of  December,  1842. 

It  was  insisted  on  the  part  of  the  defendant,  that  tt 
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iction  was  not  maintainable,  the  money  having  been  paid 
by  Price  for  a  good  consideration,  and  there  having  been 
khctuo  sale;  and  that  the  transaction  was  at  all  events 
witliin  the  protection  of  the  statute  2  &  3  Vict.  c.  29  (9), 
die  notice  to  Taylor  not  being  under  the  circumstances 
neh  a  notice  as  to  bind  the  defendant,  and  it  not  appear- 
ing to  have  been  communicated  to  him  by  Taylor. 

For  the  plaintiffs  it  was  contended  that  the  defendant 
ni  precluded  by  the  74th  section  of  the  6  Geo.  4,  c.  16  (10), 
from  availing  himself  of  the  distress  beyond  the  amount  of 
one  year's  rent,  he  having  (by  his  agent  Taylor)  had  notice 
tint  May  had  previously  committed  an  act  of  bankruptcy ; 
and  consequently  that  they  were  entitled  to  recover  the 
difference  between  the  amount  of  a  year's  rent  and  the 
KDi  paid  to  the  defendant,  as  money  had  and  received  to 
their  use. 

A  verdict  was  taken  for  the  plaintiff  for  93/.,  leave  being 
NKrved  to  the  defendant  to  move  to  enter  a  nonsuit,  if 


1844. 

Laokinoton 

tr. 

Elliott. 


(9)  Which    enacts,  "  that   all 

mkweiM^  dealmfftf  and  tramae- 

tm  by  and  with  any  bankrupt 

mlly  and  honk  fide  made  and 

cMered  into  before  the  date  and 

ina^  of  the  fiat  against  him,  and 

iB  oucuiumM    and    attachmentt 

^{lisst  the  Uuids  and  tenements 

« goods  and  chattels  of  such  bank- 

npt  boni  fide  executed  or  levied 

Ubfe  the  date  and  issuing  of  the 

hi,  diall  be  deemed  to  be  valid 

astvidwtanding  any  prior  act  of 

kadtruptcy  by  such  bankrupt  com- 

■ilted,  provided  the  person  or  per- 

MM  so  dealing  with  such  bankrupt, 

«  at  whose  suit  or  on  whose  ac- 

esBnt  such  execution  or  attach- 

■eot  ahall  have  issued,  had  not 

at  the  time  of  such  eantract,  deal- 


ing,  or  fratuaction,  or  at  the  time 
of  executing  or  levying  such  exe- 
cution or  attachment^  notice  of  any 
prior  act  of  bankruptcy  by  him 
committed." 

(10)  Which  enacts,  <'  that  no 
distress  for  rent  made  and  levied 
afler  an  act  of  bankruptcy  upon 
the  goods  or  effects  of  any  bank- 
rupt (whether  before  or  after  the 
issuing  of  the  commission)  shall 
be  available  for  more  than  one 
year's  rent  accrued  prior  to  the 
date  of  the  commission,  but  the 
landlord  or  party  to  whom  the  rent 
shall  be  due,  shall  be  allowed  to 
come  in  as  a  creditor  under  the 
commission  for  the  overplus  of  the 
rent  due,  and  for  which  the  distress 
shall  not  be  available." 
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1844.        the  Court  should  be  of  opinion  that  under  the  circum- 
stances the  action  was  not  maintainable. 


Lacktnoton 

V. 
BULIOTT. 


Channell,  Serjeant^  in  Easter  Term  last,  moved  aooord- 
ingly. — He  submitted  that  the  money  having  been  paid 
by  Price  on  a  good  consideration,  vis.  the  withdrawal  d 
the  distress  already  made  and  an  agreement  to  abstwi 
from  enforcing  payment  of  the  last  quarter's  rent  by  a 
new  distress  {WUliafM  v.  Leper,  8  Burr.  1886,  2  Wils. 
308 ;  Bampion  v.  Paulin,  4  Bing.  264,  12  Moore,  497), 
oould  not  be  recovered  back  as  money  had  and  received  to 
the  use  of  the  assignees;  and  that  the  defendant  was  at 
all  events  within  the  protection  of  the  2  &  8  Vict.  e.  38^ 
for  that  the  notice  to  Taylor  of  the  act  of  bankruptey  com- 
mitted by  May  was  not  notice  to  the  landlord — RamMOj^  v. 
Eaton,  10  M.  &  W.  22 — he  not  being  the  party  immedi- 
ately employed  by  him.  The  learned  Serjeant  further  in- 
sisted that  the  notice  itself  was  not  a  suflScient  notice  in 
point  of  fact,  for  that  it  should  have  been  a  distinct  notice 
of  circumstances  unequivocally  amounting  to  an  act  ol 
bankruptcy,  and  not,  as  here,  a  mere  intimation  of  a  mattei 
that  might  or  might  not  amount  to  an  act  of  bankruptcy. 

A  rule  nisi  was  granted  on  the  first  two  points,  but  nd 
upon  the  last;  the  Court  observing  that  there  had  been  i 
substantial  notice  to  Taylor  of  facts  implying  that  an  ad 
of  bankruptcy  had  been  committed  by  May — a  notice  ol 
the  execution  by  him  of  the  deed  which  was  afterwardi 
given  in  evidence  (11). 

Bytes,  Serjeant  {W,H,  Watson  was  with  him),  now  shewed 
cause. — ^The  landlord  having  by  his  agent  seized  and  aoU 
property  which  by  force  of  the  act  of  bankruptcy  com* 
mitted  by  May  on  the  13th  of  December  vested  in  the 

(11)  See  Ramaay  v.  Eaton,  10  M.  &  W.  22;  Rothwell  v.  Timbvdl 
1  Dowl.  N.  S.  77R. 
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plaintifiB  ai  May's  assignees,  he  has  contrary  to  the  express        1844. 

proTisions  of  the  statute  made  his  distress  available  for  j^     ''^^ 
more  than  one  year's  rent,  and  the  plaintiffs  are  clearly  «• 

entitled  in  this  form  of  action  to  recover  back  the  excess. 


Tlie  money  received  by  the  defendant  was  money  had 

and  received  to  the  use  of  the  persons  to  whom  the  goods 

iQied  belonged.    The  principle  upon  which  this  action  is 

fimnded  is  well  expounded  by  Lord  Hardwicke  in  Kitchen 

T.  Campbett,  8  Wils.  804, 2  W.  BUic.  827,  where  his  lordship 

obiervee*-'' Whoever  has  received  the  money  for  the  bank' 

nffs  goods  is  supposed  in  justice  to  have  received  the  same 

)br  the  we  qfthe  Maiffnees,  in  whom  the  property  of  those 

goods  by  law  was  vested,  and  to  have  promised  to  pay  the 

«ne  to  the  assignees ;  there  is  a  supposed  privity  of  con- 

tnet  between  the  persons  whose  money  it  lawfully  is  and 

the  person  who  has  got  or  received  it."    So,  in  Smith  v. 

Jbaet,  1  DowL  N.  S.  526,  an  agreement  having  been  entered 

into  between  the  plaintiff  and  defendant  by  which  the 

ktter  sold  to  the  former  his  claim  upon  one  B.  in  respect 

of  eertain  matters  in  difference  then  awaiting  the  decision 

of  an  arbitrator,  which  was  subsequently  ratified  by  a 

farmal  deed  of  assignment,  and  the  arbitrator  having  made 

Uk  award  in  fiivour  of  the  defendant,  directing  the  costs  of 

tlie  reference  to  be  paid  between  the  defendant  and  B., 

and  which  was  taken  up  and  paid  for  by  the  plaintiff;  the 

defisndant  was  employed  by  the  plaintiff  to  receive  from  B. 

tbe  amount  due  to  him  under  the  award :  and  it  was  held 

that  that  amount  both  of  debt  and  costs  was  recoverable 

by  the  plaintiff  in  an  action  for  money  had  and  received : 

ni  the  Court  said — '^  There  is  no  doubt  that  the  plaintiff 

ii  entitled  to  recover  in  this  suit,  for,  the  case  falls  within 

tte  prindple  which  has  been  held  since  the  time  of  Lord 

Hmsfield,  that,  where  money  is  due  ex  sequo  et  bono,  it 

iBtj  be  recovered  in  an  action  for  money  had  and  received.'' 

Ihea,  the  defendant  was  not  entitled  to  avail  himself  of  the 

2  k  3  Vict.  c.  29,  a  distress  not  being  within  the  protection 
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1844.        intended  to  be  afforded  by  that  statute.     [Tbuial,  C.  J. — 

LACKiifOToir    ^^7  sliouJd  a  distress  be  left  without  protection  ?     Doci 

V.  not  "  attachment  ^*  virtually  include  it  ?    It  is  a  holding  oi 

ALLIOTT* 

the  goods  in  pledge.]  In  Ex  parte  Siyan,  2  Mont.  D.  & 
De  G.  219,  a  deposit  or  pledge  of  a  policy  of  assurance  wai 
held  to  be  a  transaction  or  dealing  within  the  statute ;  but 
in  no  case  has  the  word  *'  attachment "  received  the  ex« 
tended  construction  suggested.  It  may  be  that  the  l^is- 
lature  thought  the  interests  of  the  landlord  were  alreadjf 
sufficiently  protected :  it  can  scarcely  be  supposed  that  the 
case  was  not  present  to  the  mind  of  the  framers  of  the  act 
Assuming^  however,  that  notice  of  the  bankruptcy  wai 
necessary  to  affect  the  landlord,  the  notice  to  Taylor,  th€ 
broker,  was  sufficient  notice  to  him.  RothweU  v.  Timime^ 
I  Dowl.  N.  S.  778,  is  precisely  in  point :  it  was  there  heldj 
that,  if  an  act  of  bankruptcy  has  been  committed  by  a  trader, 
by  making  an  assignment  of  all  his  property  for  the  benefit 
of  his  creditors,  and  information  of  that  fact  is  commnni* 
cated  to  the  attorney  of  an  execution-creditor  previous  tc 
the  issuing  of  a  fi.  &.  sued  out  by  such  attorney,  it  is  suffi- 
cient to  invalidate  the  execution  as  against  the  assignee! 
notwithstanding  the  2  &  3  Vict.  c.  29,  and  although  the  fial 
issued  after  the  writ  was  lodged  with  the  sheriff.  Cole- 
ridge, J.,  there  says :  '^  I  by  no  means  say,  that,  in  ever} 
case,  notice  to  or  knowledge  of  the  attorney  of  a  party  wil 
satisfy  the  words  of  the  statute ;  but,  in  the  present  case 
the  notice  was  given  to  the  attorney  in  the  cause,  when  hi 
was  acting  in  it  as  such.  He  was  the  same  agent  as  issnec 
the  execution,  and  it  should  seem  issued  it  at  that  time  ii 
consequence  of  the  information,  in  order  to  anticipate  th< 
fiat.  Under  these  circumstances,  it  is  impossible,  I  think, 
to  distinguish  between  him  and  his  client.  But  it  is  said 
secondly,  that  the  information  communicated  did  no< 
amount  to  notice  to  any  one  of  an  act  of  bankruptc] 
within  the  meaning  of  the  statute.  It  was  merely  informa- 
tion of  an  act  done,  which  might  or  might  not  turn  out  t( 
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be  in  act  of  bankruptcy;  which  inyolved  a  mixed  question         1844. 
of  law  and  fact,  on  which  a  Court  must  pronounce,  accord-    j^^^     ' 
iog  to  the  eridence,  whether  it  amounted  to  a  fraudulent  ^^ 

mi  •       •  1  •  1  «   «  BlLIOTT. 

ooDTejrance  or  not.    This  is  true ;  but  it  would  be  equally 

tnie  of  almost  every  other,  even  the  most  simple  and  un- 

eqidyocal  act  of  bankruptcy.    If  it  had  been  stated  to  the 

attorney  that  the  defendant  had  departed  from  his  dwell-. 

iog-honae,  still  it  would  have  beeu  a  question  whether  this 

was  done  with  intent  to  defeat  or  delay  his  creditors,  to  be 

determined  by  a  Judge  and  jury  upon  all  the  circum- 

itmcea,  if  disputed.     Here  the  notice  shewed  that  the 

defiendant  had  done  all  that  in  him  lay  to  constitute  an 

aet  qI  bankruptcy :  he  had  made  a  conveyance  of  all  his 

effects  under  such  circumstances  that  his  attorney  con- 

ndered  it  impossible  to  carry  out  the  trusts  of  it;  and, 

what  could  that  import  but  an  attempt  by  a  trader,  not 

solvent,  to  put  his  property  in  a  course  of  distribution 

other  than  that  provided  by  the  bankrupt  laws,  and  what 

ooald  that  amount  to  less  than  an  act  of  bankruptcy? 

Tint  objection,  I  may  observe,  is  merely  technical;  the 

enacting  part  of  the  2  &  3  Vict.  c.  29,  is  in  extension  of 

die  policy  of  the  81st  section  of  the  6  Greo.  4,  c.  16,  and 

the  proviso  is  a  limitation  upon  that  policy,  copied  from 

tke  proviso  in  that  section.    In  both  cases  the  object  is 

the  same  in  the  enacting  parts,  namely,  to  restrain  the 

injoriona  operation  of  the  doctrine  of  relation  to  the  act 

of  bankruptcy.    In  both,  it  is  intended  to  preserve  that 

relation  where  the  party  proceeds  having  notice  of  such 

act.    If  there  be  substantially  notice  of  that  which  is 

alleged  to  be  an  act  of  bankruptcy,  the  party  proceeds  at 

Ida  peril.     If  he  contracts  or  deals  with  the  trader  after 

•Qch  notice,  he  is  not  deceived :  at  least,  he  has  no  right 

to  complain  of  being  deceived  by  the  false  appearance  of 

lioperty  or  solvency.   If  he  seizes  property  in  execution,  he 

kaows  that  be  is  in  fact  running  a  race  with  the  other  cre- 

ixtora,  and  that  what  he  takes  may  turn  out  to  have  been 
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1844.        divested  out  of  the  debtor.  In  both  oases^  he  has  waming, 

Laokingion    ""^^  cannot  complain  of  the  elSect  of  relation.    No  one  can 

»-  doubt  that  the  notice  here  given  was  suflScient  for  this 

Klliott. 

purpose,  andy  I  think,  for  the  reasons  before  stated,  it  was 
a  notice  also  strictly  within  the  words  of  the  statute."  If 
notice  to  the  attorney  would  suffice,  k  fortiori  would  notice 
to  the  broker,  who  is  the  general  agent  of  the  party  for  the 
purposes  of  the  distress.  In  Ramsay  v.  Eaton,  10  M.  &  W. 
22,  notice  to  a  sheri£f's  officer  in  possession  under  a  fi.  fa., 
of  an  act  of  bankruptcy  committed  by  the  defendant,  was 
held  not  to  be  notice  to  the  execution-creditor  within  the 
2  &  3  Vict.  c.  29 :  but  that  is,  because  the  bailiff  witt  the 
officer  of  the  Court,  and  not  the  agent  of  the  execution- 
creditor;  and  that  case  is  not  inconsistent  with  Roikmdl 
V.  TimbrelL  [Tfndo/,  C.  J. — The  real  question  is,  whether 
the  transaction  disclosed  by  the  evidence  amounted  to  a 
sale  of  the  goods  by  the  defendant;  or  whether  the  remedy 
of  the  assignees  is  not  to  be  sought  against  the  trustee 
who  made  the  actual  sale  on  the  9th  of  January.]  The 
transaction  which  took  place  on  the  8rd  of  January  be- 
tween Price  and  the  defendant  was  clearly  a  sale ;  and  the 
subsequent  dealing  with  the  goods  by  Price  on  beh|df  of 
the  trustee  could  alter  the  complexion  of  that  transaction. 
[Cre$9weU,  J. — Suppose  the  landlord  had  received  the 
amount  of  the  rent  and  expenses  from  the  tenant,  would  it 
have  been  contended  that  that  was  a  sale?]  That  is  very 
remote  from  this  case.  [Creeswdl,  J. — ^There  is  another 
difficulty  in  the  way  of  calling  this  a  sale.  How  much 
money  was  paid  for  the  goods  ?]  120/.  [Cresiwett,  J. — 
That  was  the  sum  paid  for  the  goods  and  the  agreement 
by  the  landlord  to  forego  his  right  to  distrain  for  the  quar> 
tor's  rent  due  at  Christmas.]  That  can  make  no  diflhr- 
ence:  it  was  clearly  understood  and  treated  by  both 
parties  as  a  sale  under  the  distress.  Besides,  that  is  a 
question  of  fact  that  should  have  been  submitted  to  the 
jury. 
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WiUe  and  C^annett,  Serjeants^  in  support  of  the  rule.^* 
When  it  is  left  to  the  Ck>iurt  upon  an  ascertained  state  of 
&ets  to  say  whether  or  not  a  nonsuit  should  be  entered^ 
it  is  not  competent  to  either  party  afterwards  to  say  that 
Had  fiicts  should  have  been  submitted  to  the  jury.    The 
diitress  was  levied  on  the  29th  of  December,  the  payment 
to  the  landlord  was  made  on  the  8rd  of  January  following, 
and  the  fiat  issued  against  May  on  the  9th.    Had  the 
tnnsaction  taken  place  on  an  execution  levied  on  a  judg« 
ment  by  nil  dicit,  the  execution  being  perfected  and  the 
money  paid,  no  commission  or  fiat  subsequently  issued 
would  have  overridden  it.    There  is  no  substantial  dilSer- 
enoe  between  the  74th  and  the  106th  sections  of  the 
6  Geo.  4,  c.  16 :  the  language  of  the  former  being,  that 
"  no  distress  for  rent  made  and  levied  after  an  act  of  bank- 
raptcy  upon  the  goods  or  efi^ects  of  any  bankrupt  shall  be 
mmUMe  for  more  than  one  year's  rent/'  &c.;  and  that  of 
Ae  ktter,  that  ''  no  creditor  who  shall  sue  out  execution 
upon  any  judgment  obtained  by  default,  confession,  or  nil 
didt,  ikmtt  avail  hkmeff  of  mteh  execution  to  the  prejudice 
of  other  fair  creditors/'  &c.    The  relation  being  destroyed 
by  the  statute  2  &  8  Vict.  c.  29,  the  payment,  having  been 
■sde  before  the  issuing  of  the  fiat,  and  without  notice  of 
s  prior  act  of  bankruptcy,  cannot  be  overhauled.    A  dis- 
tieas  falls  within  the  meaning  of  the  word  ^'  attachment'' 
is  that  statute,  which  was  probably  first  introduced  in 
prior  bankrupt  acts  in  the  sense  in  which  it  is  used  in 
Conyns's  Digest,  Process,    It  is  clearly  within  the  equity 
of  the  statute,  which  was  intended  to  embrace  every 
tnnsaction  that  oould  be  affected  by  the  antient  doctrine 
of  relation:  it  never  could  have  been  meant  to  give  to 
hndlords  a  less  degree  of  protection  than  is  given  to  other 
disses  of  creditors.    The  question  then  arises  whether  or 
not  the  defendant  had  notice  of  an  act  of  bankruptcy  hav- 
ing previously  been  committed  by  May.    The  broker's 
maa  iras  an  agent  employed  to  perform  a  certain  duty ; 
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1844.        beyond  that  he  was  intrusted  with  no  discretion.    The 
Lackinoton    ®ff®^*  ^f  ^^^  statute  will  be  altogether  lost  if  every  mes- 
V*  senger  or  subordinate  agent  or  servant  is  to  be  considered 

an  agent  to  receive  notice.  This  case  falls  precisely  within 
RatMoy  V.  Eaton,  10  M.  &  W.  22.  Lord  Abinger  there 
says:  **  A  notice  to  the  bailiff  is  no  notice  to  the  execution- 
creditor;  the  bailiff  cannot  be  considered  as  his  agent.'' 
And  Parke^  B.,  says :  '^  The  words  of  the  statute  2  &  8  Vict 
c.  29y  afford  a  complete  answer  to  the  ailments  on  the 
part  of  the  assignees.  The  proviso  runs  thus — '  Provided 
that  tke  person  at  whose  suit  such  execution  shall  have  issued 
had  not,  at  the  time  of  executing  or  levying  such  execu- 
tion or  attachment,  notice  of  any  prior  act  of  bankruptqr.' 
Unless,  therefore,  the  sheriff  can  be  considered  the  agent 
of  the  party  for  such  a  purpose,  notice  to  him  or  to  his 
bailiff  cannot  avoid  the  execution.  But  he  cannot  be  so 
considered;  the  sheriff  is  the  o£Scer  of  the  Court,  and 
bound  to  obey  the  writ,  and  is  not  in  point  of  law  the 
agent  of  the  party  who  sues  it  out.  If  the  legislature  had 
intended  that  the  notice  to  the  sheriff  or  his  bailiff  should 
have  the  same  effect  as  a  notice  to  the  party  suing  out  the 
execution,  they  should  have  expressed  themselves  plainly ; 
as  it  is,  we  can  only  construe  the  words  they  have  used  as 
we  find  them ;  and  it  is  impossible  here  to  say  that  the 
execution-creditor  had  either  notice,  knowledge,  or  means 
of  knowledge  of  the  act  of  bankruptcy.''  Besides,  here 
was  in  fact  no  sale  at  all.  The  landlord  had  a  power  of 
sale  in  default  of  payment  of  the  rent  within  the  five  days 
allowed  by  law.  Fearing  that  the  exercise  of  this  power 
by  the  landlord  would  be  prejudicial  to  the  interests  of 
the  creditors,  and  desiring  himself  to  have  the  conduct  of 
the  sale,  the  trustee  agrees  to  buy  off  the  landlord's  claim, 
including  his  right  to  distrain  again  for  the  quarter's  rent 
due  at  Christmas.  There  was  no  change  in  the  property : 
the  trustee  acquired  no  title  under  the  landlord ->Ziee  v. 
Lopes,  15  East,  230.     Then,  the  money  having  been  paid 
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with  fall  knowledge  of  all  the  drcumstances^  the  party  1944^ 

pajring  it  would  not  be  allowed  to  recover  it  back — Long^  ^    ^     ' 

i\igt  V.  BormOe,  5  B.  &  Aid.  117;  Sirachey  v.  The  Bank  ^^^"i"*'^'' 


dfEwgkmd,  4  M.  &  P.  689,  6  Bing.  775 :  nor  is  it  compe- 
tent to  the  assignees  to  interfere  with  a  contract  to  which 
they  were  no  parties. 

TiNDAL,  C.J.— I  think  the  first  question  which  was 
invested  to  me  at  the  trial,  vis.  whether  the  money  was 
the  produce  of  the  sale  of  goods  the  property  of  the  as- 
lignees,  disposes  of  this  case.  No  doubt,  if  the  defendant 
has  wrongfully  sold  the  goods  of  the  assignees,  it  is  per- 
fecdy  competent  to  them  to  waive  the  tort,  and  bring  an 
action  for  money  had  and  received.  Upon  the  facts 
pia?ed,  it  does  not  appear  to  me  that  there  was  any  sale 
atalL  The  situation  of  the  landlord  was  this:  when  he 
distrained  on  the  29th  December,  he  had  a  mere  right  to 
detain  the  goods  as  a  pledge  for  the  payment  of  the  rent 
doe,  and  to  sell  them  at  the  expiration  of  five  days  in  case 
the  rent  should  be  then  unpaid,  under  the  2  W.  &  M.  e.  5. 
Pending  the  five  days  an  arrangement  was  come  to  between 
the  trustee  under  the  deed  of  assignment  executed  by  May, 
the  tenant,  on  the  13th  of  December,  and  the  landlord's 
agent,  that  the  former  should  buy  out  the  landlord  by  pay- 
ment of  the  amount  for  which  he  had  so  distrained.  The 
goods  remained  upon  the  premises.  The  trustee's  man 
vas  in  possession  at  the  time  of  the  distress,  and  so  re- 
mained. There  was  therefore  no  change  of  possession  or 
change  of  property :  the  landlord  having  withdrawn,  the 
goods  continued  in  the  hands  of  the  trustee.  There  was 
nothing  in  the  transaction  that  at  all  bore  the  aspect  of  a 
ole.  The  landlord  could  not  by  law  have  so  disposed  of 
the  distress.  There  was  no  public  notice  given,  no  sale  by 
pnbtic  auction  as  is  usual  and  ordinary  in  such  cases.  This, 
though  perhaps  absolutely  essential,  still  shews  that  the 
transaction  was  something  other  than  an  ordinary  sale  by 


Elliott. 
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1644%         a  landlol*d  in  satisfaction  of  a  claim  for  rent,    lliere  i 

LACKficoToit    *^  another  circnmstance  which  to  my  mind  concloaivel; 

v»  shews  that  this  was  not  a  sale*  bnt  a  mere  bnyine  out  c 

Sllioti*-. 

the  hmdlwd.  The  distress  was  levied  on  the  29th  of  De 
cember^  for  rent  due  np  to  the  preceding  Michaelmai 
The  landlord  had  at  that  time  a  right  to  distrain  for  aa 
other  quarter's  rent.  One  part  of  the  contract  betweei 
him  and  the  trustee  was^  that  he  should  forego  the  qaar 
ter's  rent  due  at  Christmas.  In  every  point  of  view^  there 
fore,  it  appears  to  me  that  this  was  not  a  sale,  and  tha 
the  money  now  sought  to  be  recovered  was  not  prodocei 
by  any  sale  of  the  property  of  the  assignees  of  May.  I 
might  have  been  the  money  of  Price,  who  for  some  purpose 
of  his  own  diose  to  be  a  volunteer  j  or  the  payment  migh 
have  been  made  by  Price  as  the  agent  of  the  trustee,  wh 
thought  it  advantageous  that  the  goods  should  be  sold  b; 
himself  rather  than  by  the  landlord,  not  then  contem 
plating  that  a  fiat  would  issue  against  May.  But  ther 
is  nothing  to  warrant  the  conclusion  that  it  was  mone; 
had  and  received  to  the  use  of  the  assignees;  and  there 
fore  I  think  the  rule  for  entering  a  nonsuit  must  be  mad 
absolute. 

CoLTMAN,  J. — I  atn  of  the  same  opinion.  Whateve 
the  aspect  of  the  transaction  at  first  sight,  upon  a  cloee 
investigation  it  clearly  turns  out  to  have  been  a  mere  bai 
gain  to  get  rid  of  the  landlord's  claim :  it  has  none  of  th 
r^ulnr  and  usual  inddents  of  a  sale.  The  goods  had  beei 
distrained  by  the  landlord ;  and,  by  arrangement  betweei 
liim  and  Price,  the  agent  of  the  trustee,  they  were  ap 
praised  and  condemned  (as  the  phrase  is)  at  the  precis 
amount  of  the  rent  and  expenses.  That  of  itself  was  a  eii 
cumstance  calculated  to  exdte  suspidon.  The  condemns 
tion  was  a  mere  arrangement  to  suit  the  purposes  of  tb 
XMUrties,  and  not  in  reality  a  sale :  all  the  landlord  wante 
was  his  rent ;  and  Price,  the  ageut  of  the  trustee,  ws 
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eqoalh^  anxious  to  free  the  goods  from  the  landlord's  claim.         1R44. 
I  agree,  that,  if  my  Brother  Byles  at  the  trial  had  not  as-    lackington 
mted  to  a  nonsuit  if  the  Court  should  be  against  him  *• 

Elliott. 

qmi  this  point,  all  we  could  have  done  would  be  to  grant 
a  new  triiil  in  order  that  the  matter  might  be  submitted 
to  a  jury*  But  here  the  whole  was  left  to  the  Court  to 
decide  upon  an  agreed  state  of  facts :  and  upon  those  facts 
I  am  clearly  of  opinion  that  there  was  no  sale  of  these 
goods,  and  therefore  that  the  rule  for  entering  a  nonsuit 
arast  be  made  absolute. 

CmssswELL,  J. — ^I  am  of  the  same  opinion.    By  con- 
aent  id  the  parties  at  the  trial,  it  is  left  to  the  Court 
apcm  a  given  state  of  facts  to  say  whether  or  not  there  was 
a  asle  of  the  goods  in  question.    It  seems  to  me  that  the 
vords  sale  and  purchase  have  not  in  the  discussion  of  this 
csae  been  used  in  their  ordinary  and  proper  sense :  the 
▼hole  transaction  seems  to  have  been  a  mere  arrangement 
to  get  rid  of  the  landlord's  claim.    What  was  the  situation 
of  the  parties?    When  the  landlord  entered  on  the  29th 
of  December,  the  goods  were  already  in  the  possession  of 
die  trustee  under  the  deed  of  assignment  executed  by  May 
00  the  18th  and  were  about  to  be  sold.    The  seizure  by 
the  landlord  did  not  give  him  any  property  in  the  goods  ; 
bat  a  mere  lien,  with  a  right  to  sell  them  provided  the  rent 
vere  not  paid  within  the  five  days  allowed  by  the  statute. 
It  never  could  have  been  intended  that  the  landlord  should 
idl  to  the  trustee  and  that  the  latter  should  buy  that 
which  was  already  the  property  of  the  trustee,  subject  only 
to  the  limited  right  before  mentioned.     The  payment  was 
evidently  made  on  the  trustee's  behalf,  for  the  purpose  of 
icdeeming  the  goods  from  the  landlord's  claim  in  respect 
of  the  distress  already  made,  and  to  get  rid  of  his  further 
ri^  to  distrain  for  the  quarter's  rent  due  at  Christmas. 
Ihefe  was  no  sale  in  the  sense  that  would  make  the  pro- 
ceeds money  had  and  received  to  the  use  of  the  assignees. 


S88 
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1844. 

Lackinoton 

Eluott. 


The  only  gronnd  upon  which  the  plaintiffs  can  ma 
this  action,  is,  that  the  defendant  has  sold  goods  belc 
to  them,  and  has  received  the  proceeds.  The  fietct  < 
failing,  there  is  an  end  to  the  plaintiff's  right  of  f 
It  is  unnecessary  to  give  any  opinion  as  to  the  operai 
the  2  &  8  Vict.  c.  29,  or  of  the  74th  section  of  the  6  ( 
c.  16.  Whenever  that  question  is  neatly  raised,  it  n 
well  to  consider  whether  the  cases  of  Whiimore  v.  1 
son,  8  M.  &  W.  463,  and  Skey  v.  Carter,  11  M.  &  TV 
and  the  other  cases  that  have  followed  them,  ha^ 
some  application  to  the  74th  as  well  as  to  the  108th  a 
of  the  bankrupt  act  of  6  G«o.  4,  c.  16. 

Rule  absolute  for  a  nons 


May  28M. 

A  witness  was 
examined  on 
interrogatories, 
but  his  exami- 
nation was  not 
used  at  the 
trial :— Held, 
that  the  costs 
tiiereof  were 
properly  dis- 
allowed on 
taxation. 


Curling  v.  Robbrtson. 

X  HIS  was  an  action  of  debt  charging  the  defendi 
owner  for  certain  repairs  done  to  a  ship.  The  ci 
John  Virtue,  who  was  about  to  go  abroad,  had  be< 
amined  upon  interrogatories  on  the  part  of  the  defe 
At  the  trial  his  examination  was  not  produced,  wh( 
the  Master,  on  the  taxation  of  costs  (the  defendant  1 
obtained  a  verdict),  refused  to  allow  the  expenses  o 
examination. 


Byles,  Serjeant,  now  moved  that  the  Master  mi§ 
view  his  taxation,  upon  an  affidavit  stating  that  the  c 
was  believed  to  be  a  material  and  necessary  evidenc 
was  bona  fide  examined,  but  that,  on  a  consultatiG 
previous  to  the  trial,  it  was  thought  unnecessary  to 
his  examination.  He  submitted  that  a  party  examii 
interrogatories  stands  in  the  situation  of  an  ordinal 
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not  in  ibis  respect,  and  that  the  costs  of  his  examination         1844. 
wore  not  to  be  disallowed,  any  more  than  the  expense  of      curlmT 
a  fitness  subpoenaed  and  not  examined  would  be.  *• 

ROBSBTSON* 

TiNDAL,  C.  J. — I  have  no  doubt  that  you  bon&  fide  ex- 
amined the  witness,  and  that  his  examination  was  bona 
Sde  rejected  by  you :  but  I  do  not  think  the  Master  has 
done  wrong  in  refusing  you  the  costs  of  the  experiment. 

Cessswell,  J. — You  get  the  examination  of  this  man 
bf  the  compulsory  process  of  the  Court,  and  when  you 
baye  obtained  it  you  find  it  will  not  avail  you.  What 
light  have  you  to  charge  this  to  the  other  side  ? 

The  rest  of  the  Court  concurring — 

Byles  took  nothing. 


^ou  vui. 
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1844. 
Tuesday,  GORDON^  BsiD^  and  Phipps  t;.  Elli8  and  Another. 

June  llih*       fry 

To  indebitatos  X  HIS  was  an  action  of  assumpsit  for  money  had  and  re- 

mon^^^  and  ceived  and  money  found  due  on  an  account  stated, 

d^ilu  to  *  The  defendants  pleaded— first,  except  as  to  1 60/.,  non  as- 

thc  use  of  the  sumpserunt — secondly,  except  as  to  160/.,  set-off.    Thirdly, 

plaiiitifffly  and  .  ^  •       i       j 

upon  an  ac-  except  as  aforesaid,  that,  before  the  said  money  in  the  de- 
SeUsf^Sita,  claration  mentioned  had  been  had  or  received  by  the  de- 
amongst  oUiar    fendauts,  and  also  before  the  stating  of  the  said  accounts 

pleas,  pleaded,  '  ^  *^ 

as  to  parcel  of  in  the  declaration  mentioned,  or  either  of  them,  to  wit,  on 
sought  to  be  the  1st  of  July,  1842,  the  plaintiffs  carried  on  the  trade 
before&c/^e   *"^  business  of  founders  in  partnership  together  as  co- 

plamtiflbi^.  partners;  and  thereupon,  while  they  the  plaintiffs  con- 
ned on  bnsi-  /»  •  i  • 

nen  in  part-  tinned  to  be  and  were  such  partners  as  aforesaid,  to  witj 
6.,  one'ofthe  o^  &c.  aforesaid,  the  plaintiff  Michael  Francis  Gordon^ 
gauitiffii.  with    ^j|.j^  ^jjg  privity  and  Concurrence  of  the  other  plaintiffs, 

concurrence       applied  to  and  requested  the  defendants,  who  then  carried 

of  the  other  *^*^  ^ 

plaintiffs, 

retained  and  employed  the  defendants  to  sell  and  dispose  of  certain  property  belonging  to 
the  firm,  which  the  defendants  assented  and  agreed  to  do ;  that,  at  the  time  G.  so  applied 
to  and  requested  the  defendants  to  sell,  and  also  at  the  time  of  the  sale,  and  of  their  making 
the  loans  and  advances  to  G.  thereinafter  mentioned,  the  defendants  believed  G.  to  be  the 
sole  and  exdasive  owner  of  the  property,  and  that  be  had  full  authority  to  dispoee  of  it  ffsr 
his  own  sole  use  and  benefit,  they  the  defendants  having  no  knowledge  that  the  other  plaintifEs 
had  any  interest  in  it ;  that,  after  they  had  been  so  retained  and  employed  to  sell  the  property, 
and  before  it  was  sold,  and  before  they  had  any  notice  or  knowledge  that  the  plaintiff  G.  was 
not  solely  and  exclusively  possessed  of  and  interested  in  the  property,  they  did,  at  the  request  of 
6.,  lend  and  advance  to  him  divers  sums  of  money  in  the  whole  amounting  to  the  sum  in  the 
introductory  part  of  the  plea  mentioned;  that,  before  the  defendants  lent  and  advanced  the  said 
monies  to  G.,  it  was  agreed  between  him  and  them  that  they  should  and  might  retain,  deduct, 
and  reimburse  themselves  the  full  amount  of  such  monies  out  of  the  proceeds  of  the  property  to 
be  so  sold ;  that  they  the  defendants  were  induced  to  advance  and  lend  and  did  advance  and 
lend  the  said  monies  to  G.  upon  the  faith  and  confidence  and  in  consideration  of  such  agree- 
ment ;  and  that  they  the  defendants  did  sell  and  dispose  of  the  said  property  for  G.,  the  otktr 
pUnntifkiMfering  and  permitting  G,  to  deal  therewith  a*  his  own  sole  property,  withomi  o^^- 
tion  or  interference;  and  the  plea  then  justified  retaining  the  money  to  reimburse  the  defind- 
ants  for  such  advances  under  the  said  agreement. 

To  this  plea  the  plaintiffs  replied  that  the  plaintiffs  R.  and  P.  did  not  tuffer  or  permit  O,  It 
deiU  with  the  eaid  property  at  hie  own  eole  property ,  in  manner  and  form  &c. 

A  verdict  having  been  found  for  the  plaintiffs : — Held,  on  motion  to  arrest  the  judgment  as 
to  the  damages  found  upon  this  and  another  similar  plea,  that  there  was  enough  of  the  plea  left 
unanswered  to  constitute  a  suflScient  bar  to  the  plaintiffs'  right  to  recover  as  to  so  mudi  of  the 
demand  as  was  covered  by  the  plea ;  that  the  replication  traversed  an  immaterial  all^^atioo : 
but  that  the  proper  course  was,  not  to  arrest  the  judgment,  but  to  award  a  repleader. 

The  rule  that  a  repleader  is  never  awarded  in  favour  of  the  party  who  made  the  firrt  fanlt, 
only  holds  where  the  immaterial  issue  is  found  against  the  party  who  made  the  first  fault  io 
pleading. 
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OQ  and  8till  continue  to  cany  on  in  partnership  together        1844. 

the  trade  and  business  of  auctioneers  and  appraisers,  and 

also  then  retained  and  employed  them  the  defendants  as 

lach  auctioneers  to  put  up  to  sale  and  dispose  of  certain 

property  of  and  belonging  to  the  plaintiffs  as  such  co« 

pirtners  aa  aforesaid,  which  they  the  defendants  then  as- 

lented  and  agreed  to  do :  that,  at  the  time  when  the  said 

M.  F.  Grordon  so  applied  to  and  requested  them  to  sell  and 

dispose  o£  the  said  property,  and  also  at  the  time  of  their 

lelUng  and  disposing  thereof,  and  at  the  times  when  the 

debts  and  monies  thereinafter  mentioned  to  have  been  due 

from  the  said  M«  F.  Gtordon  to  the  defendants  became  and 

were  due  and  were  incurred  as  thereinafter  mentioned, 

they  the  defendants  believed  that  the  said  M.  F.  Gordon 

wu  the  sole  and  exclusive  owner  of  the  said  property,  and 

hid  full  power  and  lawful  and  absolute  authority  to  sell  and 

dispose  of  the  same,  and  to  receive  the  proceeds  thereof  as 

ud  for  bis  own  property,  and  for  his  own  sole  use,  benefit, 

and  advantage,  they  the  defendants  then  having,  and  they 

is  fact  said  that  they  then  had,  no  notice  or  knowledge 

vbatioever  that  the  said  other  plaintiffs,  or  any  other  per* 

no  whatever  had  any  right,  title,  estate,  or  interest  what* 

ever  in  the  said  property,  or  any  part  thereof:  that  they 

tke  defendants  afterwards,  to  wit,  on  &c.  aforesaid,  sold 

umI  disposed  of  the  said  property  for  certain  sums  of 

iiooey,  being  the  same  identical  monies  in  the  declaration 

ibove  mentioned  and  for  which  the  action  was  brought : 

^  after  the  said  M.  F.  Gordon  had  so  retained  and  em- 

plojed  the  defendants  as  aforesaid,  and  before  the  said 

dcieadants  or  either  of  them  had  any  notice  that  the  said 

H.F,  Gordon  was  not  the  sole  and  exclusive  owner  of  the 

^  property  or  of  the  proceeds  thereof  or  any  part  thereof, 

ttd  before  and  at  the  commencement  of  the  action,  to  wit, 

oa  fcc.  aforesaid,  the  said  M.  F.  Gordon  became  and  was, 

*Qd  ever  since  had  been  and  still  was  indebted  to  the  de« 

'sitdaotsina  large  sum  of  money,  to  wit,  the  sum  of  5000^, 

u2 
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1844.        for  work  and  labour  of  the  defendants  before  then  done 
^Gordon       *°^  performed  by  the  defendants  for  the  said  M.F.Gordon 
^'  at  his  request^  and  for  money  lent  by  the  defendants  to  the 

said  M.  F.  Gordon  at  his  like  reqnest^  and  for  money  paid 
by  the  defendants  for  the  use  of  the  said  M.F.Grordon  at  his 
like  request^  and  for  money  found  to  be  due  to  the  defend- 
ants from  the  said  M.  F.  Gordon  on  an  account  then  stated 
between  them ;  which  sum  of  money  so  due  to  the  defend- 
ants from  the  said  M.  F.  Gordon  as  aforesaid  exceeded  the 
said  monies  in  the  declaration  mentioned,  except  as  afore- 
said, and  out  of  which  said  sum  the  defendants  were  ready 
and  willing  and  thereby  offered  to  set  off  and  allow  the  foil 
amount  of  the  said  monies  in  the  declaration  mentioned, 
except  as  aforesaid — verification. 

Fourthly,  as  to  so  much  of  the  said  causes  of  action  as 
related  to  the  monies  in  the  declaration  mentioned,  except 
as  aforesaid,  payment. 
FifUi  plea.  Fifthly — as  to  so  much  of  the  said  causes  of  action 

in  the  declaration  mentioned  as  related  to  the  sum  of 
352/.  Is.  Sd.,  parcel  of  the  monies  in  the  declaration  men- 
tioned— that,  before  the  said  money  in  the  declaration 
mentioued  had  been  had  or  received  by  the  defendants, 
and  also  before  the  stating  of  the  said  accounts  in  the  de- 
claration mentioned,  or  either  of  them,  to  wit,  on  the  Ist 
of  July,  1842,  the  plaintiffs  carried  on  the  trade  and  busi- 
ness of  founders  in  partnership  together  as  co-partners; 
and  thereupon,  while  they  the  plaintiffs  continued  to  be 
and  were  such  partners  as  aforesaid,  to  wit,  on  &c.  afore- 
said, the  plaintiff  M.  F.  Grordon,  with  the  privity  and  concur- 
rence of  the  other  plaintiffs,  applied  to  and  requested  the  « 
defendants  (they  then  and  still  being  and  carrying  on  in  ^ 
partnership  together  the  trade  or  business  of  auctionc 
and  appraisers),  and  also  then  retained  and  employed  thei 
the  defendants  to  put  up  to  sale  and  dispose  of  certain 
perty  of  and  belonging  to  the  said  firm  and  to  the 
as  such  CO- partners  as  aforesaid;  which  they  the  defend-^ 


i 


THINlTr    TKRM,    ?  VICTORIA. 

aata  tben  asBented  and  agreed  to  do:  that,  at  the  time 
vebea  the  said  M.  F.  Gordon  bo  npplied  to  aud  requested 
tfaent  to  sell  nnd  dispose  of  the  snid  property,  nnd  also  at 
the  time  of  their  selling  and  disposing  thereof  and  of  their 
niMlcing  the  loans  and  advances  to  the  said  M.F.Gordon 
thereinafter  mentioned,  they  the  defendants  believed  that 
the  said  M.  F.  Gordon  was  the  sole  and  exclusive  owner  of 
tbe  said  property,  and  had  full  power  nnd  lawful  and  ahso- 
late  authority  to  sell  and  dispose  of  the  same  as  aud  for 
his  own  property,  aud  for  his  own  sole  uce,  benefit,  and 
advantage,  they  the  defendants  then  having,  and  tlicy  in 
tact  said  that  they  then  had,  no  knowledge  or  notice  what- 
fewer  that  the  said  other  plaintiffs  or  any  other  person 
tihitioever  had  any  right,  title,  estate,  or  interest  whatso- 
ever in  the  said  property;  that,  after  they  had  been  so 
»pplied  to  and  requested  and  retained  nnd  employed  by 
the  piniutiff  M.  F.  Gordon  to  sell  and  dispose  of  the  said 
property  as  aforesaid,  and  before  the  same  had  been  sold 
«  disposed  of,  nnd  before  they  had  any  notice  or  know- 
ledge whatsoever  that  the  plaintiff  M.  F.  Gordon  was  not 
bidyand  cictusively  possessed  of  and  interested  in  the 
■id  property,  to  wit,  on  the  lat  of  January,  1843,  and  on 
wers  other  days  and  times  between  that  day  and  the  com- 
feeneement  of  the  suit,  they  the  defendants,  at  tbe  request 
''the  said  M.P.Gordon,  did   lend  and  advance  to  him 
OTers  sums  of  money  in  the  whole  amounting  to  the  said 
•Ml  of  money  In  the  introductory  part  of  that  plea  men- 
tioaed:  that,  before  they  the  defendants  lent  or  advanced 
^said  last -mentioned  monies,  or  any  part  thereof  to  the 
■id  M.  F.  Gordon,  to  wit,  on  &c.  last  aforesaid,  it  was 
igreed  between  him  and  them  that  they  the  defendants 
ikould  and  might  retain,  deduct,  and  reimburse  themselves 
tie  fall  amount  of  the  said  monies  out  of  the  proceeds  of 
we  mi  property  so  to  be  sold  and  disposed  of  as  nforc- 
^:  that  th^  the  defendaQta  were  induced  to  advance 
B^  lend  md  did  advance  and  lend  the  said  monies  to  the 
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Sixth  plea. 


ScTCDth  plnu 


RepHcations. 


said  M.  F.  Gordon  npon  the  faith  and  confidence  and  in 
consideration  of  the  said  last-mentioned  agreement,  and 
not  otherwise :  that  afterwards,  and  before  the  commence' 
ment  of  the  suit,  to  wit,  on  &c.  aforesaid,  they  the  defend- 
ants did  sell  and  dispose  of  the  said  property  for  the  said 
M.  F.  Gordon,  the  other  plaintiffs  at  the  said  several  tima 
itforesaid  suffering  and  permitting  the  said  M.  F.  Gordon  ti 
deal  therewith  as  his  own  sole  property  without  o^'ecti&n  m 
interference,  Kud  afterwards,  and  before  the  commencement 
of  the  suit,  to  wit,  on  &c.  last  aforesaid,  received  the  mone} 
for  which  the  same  was  so  sold  as  aforesaid :  that  the  said 
money  in  the  declaration  mentioned  to  be  due  from  then 
to  the  plaintiffs  was  the  same  identical  money  which  thq 
the  defendants  received  as  the  price,  purchase-money,  anc 
proceeds  of  the  said  property,  and  not  other  or  different 
wherefore  they  the  defendants  did,  in  pursuance  of  th< 
said  agreement,  and  before  the  commencement  oi  the  suit 
retain  the  said  sum  of  money  in  the  introductory  part  a 
that  plea  mentioned,  for  the  purpose  of  reimbursing  them- 
selves  the  monies  so  advanced  and  lent  by  them  to  the  saic 
M.  F.  Gordon  as  aforesaid — verification. 

Sixthly — as  to  so  much  of  the  causes  of  action  in  tht 
declaration  mentioned  as  related  to  the  sum  of  350/.,  otho 
parcel  of  the  monies  in  the  declaration  mentioned  than  thi 
sum  in  the  introductory  part  of  the  fifth  plea — a  similai 
plea  to  the  last. 

Seventhly — as  to  the  residue  of  the  declaration — pay 
ment  of  160/.  into  Court. 

The  plaintifis  joined  issue  on  the  first  plea.  To  the  se 
cond,  they  replied  that  they  were  not  indebted  to  the  de 
fendants  modo  et  form&.  To  the  third,  that,  at  the  timi 
of  the  selling  and  disposing  of  the  said  property  in  tb 
said  third  plea  mentioned  as  therein  alleged,  the  defend 
ants  had  knowledge  that  M.  F.  Gordon  was  not  the  soli 
and  exclusive  owner  of  the  said  property,  in  manner  anc 
form  as  in  the  said  third  plea  alleged — concluding  to  tb 
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1844.  80  to  do.  In  order  to  supply  that  deficiency  it  states  tha 
Oordon,  with  the  privity  and  concurrence  of  the  othe 
phiintiffs,  retained  and  employed  the  defendants  to  ad 
certain  property  belonging  to  the  firm ;  that,  at  the  tim 
when  Grordon  so  applied  to  the  defendants  to  seU,  and  a 
the  time  of  the  sale,  and  of  the  defendants  making  the  ad 
vances  to  Oordon,  they  believed  him  to  be  the  sole  ani 
exclusive  owner  of  the  property,  and  that  he  had  full  au 
thority  to  dispose  of  it  as  his  own,  the  defendants  havin| 
no  knowledge  or  notice  that  the  other  plaintiffs  had  anj 
interest  in  it ;  that,  after  they  had  been  so  retained  ani 
employed  to  sell  the  property,  and  before  it  was  sold,  ani 
before  they  had  any  notice  or  knowledge  that  he  was  no 
exclusively  interested  in  it,  they  did,  at  the  request  o 
Oordon,  lend  and  advance  to  him  the  sums  of  money  men 
tioned  in  the  plea,  upon  an  agreement  before  then  madi 
between  them  that  they  the  defendants  might  retain,  de 
duct,  and  reimburse  themselves  the  full  amount  of  snd 
monies  out  of  the  proceeds  of  the  property  to  be  so  sold 
and  that  the  defendants  were  induced  to  advance  and  di< 
advance  the  said  monies  to  Grordon  upon  the  faith  and  con 
fidence  and  in  consideration  of  such  agreement,  and  no 
otherwise :  and  then  the  plea  alleges  the  fact  that  is  tra 
versed.  The  plea,  therefore,  seeks  to  make  out  an  identit 
between  Grordon  and  the  firm  of  which  he  is  a  member,  s( 
as  to  have  the  advantage  of  a  set-off:  and  in  this  view  i 
was  essential  that  the  plea  should  contain  the  allegatioi 
in  question,  to  shew  that  the  plaintiffs  Beid  and  Phipp 
made  Grordon  their  agent  in  the  matter.  The  plea  seems  t 
have  been  framed  very  much  on  the  decision  in  Crtargt  v 
Clagtity  7  T.  R.  359,  where  it  was  held,  that,  if  a  facto 
who  sells  under  a  del  credere  commission  sells  goods  as  hi 
own,  and  the  buyer  knows  nothing  of  any  principal,  thi 
buyer  may  set  off  any  demand  he  may  have  on  the  factoi 
against  the  demand  for  the  goods  made  by  the  principal 
That  case  has  been  repeatedly  recognized :  see  Baring  v 
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1844.  come«  into  Conrt  as  a  plaintiff,  his  situation  is  altered ;  si 
that,  in  everj  case  where  he  comes  into  Court  as  plainti 
he  is  boand  by  the  acts  of  his  partner.  There  is,  howen 
no  Bodi  mle.  The  proposition  contended  for  would  go 
this  extent,  that,  because  there  is  a  defence  as  against  oi 
partner,  there  is  a  defence  as  against  the  others  also.  Tl 
utmost  that  can  be  collected  from  the  cases  is  this,  thi 
where  the  firm  are  phuntifis,  and  have  no  caae  except 
arising  out  of  the  act  of  one  of  the  members,  they  are  n 
at  liberty  to  say  it  is  a  fraud  on  them.  In  Jtmet  v.  YaU 
9  B.  &;  C.  532,  4  M.  &  B.  613,  A.,  B.,  and  C.  carried  i 
trade  in  partnership,  and  A.  was  also  in  partnership  wi; 
D.  A.  being  indebted  to  the  firm  of  A.,  B.,  fc  C.  befo 
the  dissolution  of  that  partnership,  unknown  to  D.  indoi 
ed  a  bill  and  paid  over  money  (belonging  to  A«  &  D.) 
discharge  of  the  private  debt  due  fix>m  A.  to  A.,  B.,  &  ( 
and  immediately  afterwards  indorsed  the  same  bill  to 
creditor  of  the  firm  of  A.,  B.,  &  C.  The  partnership  of  i 
B.,  &  C*  haying  been  dissolved — it  was  held  that  A.  &  ] 
could  not  maintain  trover  against  B.  and  C  for  tiie  bi 
nor  assumpsit  for  the  money  paid  by  A.  out  of  the  fun 
of  A«  &  D.  to  A.,  B.,  &  C,  in  discharge  of  his  private  dd 
That  case  does  not  warrant  the  inference  that  is  sought 
be  drawn  from  it.  All  the  Court  say  is,  that  he  who  pr 
fits  by  a  fraud  shall  not  be  allowed  to  create  an  obligatii 
in  another  by  his  own  misconduct,  and  make  that  miaoo 
duct  the  foundation  of  an  action  at  law.  Here  the  pi 
does  not  allege  fraud  on  the  part  of  Grordon :  it  nowlie 
states  that  Grordon  did  any  act  or  represented  himself 
be  the  sole  owner  of  the  goods.  And  even  if  the  pi 
did  set  up  a  fraud  on  the  part  of  Gordon,  the  cases  a 
not  analogous :  the  rights  of  the  plaintiffs  here  are  qui 
independant  of  any  act  of  Grordon.  Sparrow  v.  Chigma 
9  B.  &  C.  241,  4  M.  &  R.  206,  is  equally  inapplicaU 
there,  one  of  several  partners  in  a  banking-house  drew 
bill  in  his  own  name  upon  a  third  party,  who  accepted  tl 


A  not  demoT—StepheD  on  Fleadiiig,  6th  edit.,  390 : 
ber  could  tbey  have  replied  de  injarift — Purckell  w. 
er,  1  a  B.  197, 1  Oale  &  B.  682, 9  DotL  617.  {Crma- 
,  J. — The  case  pat  hj  Stephen  ii  one  where  the  metter 
A  ii  eapposed  to  create  duplicity  is  neceuarj  indnoe- 
A.  So,  here,  if  this  were  a  plea  of  set-off,  it  might  be 
ntial  in  order  to  muntaia  it  to  shew  that  Oordon  was 
oitted  to  deal  with  the  property  as  his  own  sole  pro- 
f.  But  it  is  otherwise  if  this  is  not  a  plea  of  set-off. 
FallMt  T.  Kebalt,  7  M.  &;  W.  264,  to  an  action  by  three 
stills  tor  a  joint  demand,  the  defendant  pleaded  an  ao> 
1  and  Batisfiuitaon  with  one  of  the  plaintifis,  by  a  part 
■tent  in  cash  and  a  set-off  of  a  debt  due  from  that  one  to 
defendant :  and  it  was  held  that  the  plea  was  good,  with- 
all^ing  any  anthority  fiom  the  other  two  plaintiffi  to 
:e  the  Kttlement]  That  was  a  case  of  part  payment 
one  of  setend  partners,  which  is  wholly  beside  this. 
tAd,  C  J. — It  is  a  payment  by  anticipation  to  one  of 
ml  partners.]  Tki*  is  not  pleaded  as  an  accord  and 
i£M!tion. — At  all  events  the  defendants  are  not  entitled 
neat  the  jodgment,  it  being  admitted  that  the  plaintiff 
ntitled  to  a  verdict  on  the  third  issae :  at  the  most  it 
U  only  be  a  repleader,  which  is  never  granted  to  the 
tr  cmiltv  of  the    first   fanlt   in    nleadin? — Comvns's 
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ia  not  (Gordon's  anthoritj  to  bind  his  partners  hy  his  ac^^^ 
apart  from  fraud ;  but  his  right,  jointi;  with  his  partner^--^ 
to  recover  mouey  which  he  has  already  received  in  antic::^j_ 
patiou :  the  substance  of  the  plea  is  that  Gordon  deposit.^^ 
the  good;  with  the  defendants  for  sale,  and  aiterwaK^,], 
agreed,  that,  if  they  would  advance  hira  money  on  the 
security  of  the  goods,  they  should  be  at  liberty  to  retain  it 
out  of  the  proceeds.     The  materiality  of  this  plea  depends 
npon  the  same  principle  as  if  Gordon  had  been  the  sole 
plaiiitifTon  the  record.  One  partner  having  obtained  money 
under  such  an  agreement,  no  fraud  being  suggested,  aa<3 
no  evidence  given  as  to  the  disposal  of  the  money,  ca-f 
he  join  in  maintaining  an  action  to  recover  that  whicli  i* 
already  in  his  own  pocket?  can  he,  by  joining  his  partner* 
in  the  action,  defeat  hia  own  agreement?     There  aretw*' 
material  facts  in  the  plea — the  agreement  with  Gord(»«^ 
that  the  money  advanced  to  him  should  be  retained  out  c^' 
the  proceeds  of  the  sale,  and  that  the  advance  was  mniJ-  ^ 
upon  the  faith  of  that  agreement.     A  traverse  of  eitlier  C^' 
these  would  dispose  of  the  plea.     The  principle  that  st^* 
individual  cannot  be  a  party  plaintiif  in  breach  of  his  ow:^* 
agreement,  will  upon  the  authorities  be  found  to  be  clear*^  • 
and  the  distinction  suggested,  limiting  the  rule  to  the  csJ*^"" 
where  the  plaintiffs  are  suing  upon  an  agreement  madel>  ^ 


Btioa  hy  one,  and  do  fraad  is  snggested,  nor  can  if 
■nmed :  we  have  juat  m  macli  right  to  preaome  that 
her  paitiea  authorixed  him  to  settle  the  action,  a* 
he  aettlement  was  firandaleat."  And  Parke,  B., 
"  In  the  case  referred  to  of  Joaea  t.  Yata,  the  prin- 
>f  the  decUioD  ii,  that,  if  one  of  the  plaintiffs  ia 
,  he  cannot  recover  by  joining  other  phintiffs  in  an 
to  undo  his  own  act.  In  this  case,  no  doubt,  the 
S  Wallace,  who  has  made  this  agreement,  is  haired 
I  own  agreement  to  set  off  one  debt  against  the 
and  he  cannot  undo  the  transaction  bjr  joining  the 
two  plaintiffs  with  him  for  that  porpose.  I  am  of 
n,  therefore,  that  this  is  a  good  plea,  supposing  there 
0  fraud ;  and  there  it  no  impatatioo  of  anj.  We 
b  assume  that  there  was  any  frand,  unless  it  be  al- 
ia the  pleadings:  and,  when  the  questioD  arises 
er  the  &ct  of  frand  would  nuke  any  difference,  I 
Mod  the  same  answer  may  be  given  as  was  used  in 
ae  of  JontM  v.  Yaia,  that  a  person  cannot  be  allowed, 
laintiff  in  a  Conrt  of  law,  to  rescind  his  own  act  by 
g  his  co-partners  with  him."  The  case  of  Jacaud  v, 
1, 12  East,  817,  illustrates  the  same  principle.  There, 
ing  partner  with  B.  in  one  mercantile  house,  and 
3.  in  another,  the  house  of  A.  &  B.  indorsed  a  bill  of 
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the  secorities  being  paid  and  the  money  received  by  B.  ii 
satisfaction  of  the  bill,  A.  was  bound  by  this  act  of  hii 
partner  B.,  whether  in  fact  known  to  him  or  not  at  thi 
time,  not  only  in  respect  of  his  partnership  interest  in  the 
house  of  A.  &  B.,  but  also  individually  in  other  respects  j 
and  therefore  that  he  could  not  in  conjunction  with  C.j 
his  partner  in  the  other  house,  maintain  an  action  as  in« 
dorsees  and  holders  of  the  bill  against  the  acceptors,  aftei 
such  satisfaction  received  through  the  medium  of  and  by 
agreement  with  B.  in  dischai^  of  the  same.  Sparrow  v, 
Chiman,  9  B.  &  C.  241,  4  M.  &  B.206,  is  an  authority  tc 
the  same  effect.  Carr  v.  Hinchliff",  4  B.  &  C.  547,  7  D.  &  & 
42,  depends  upon  totally  different  principles.  This  plei 
clearly  is  not  double:  it  was  necessary  to  allege  the  several 
fiicts  in  order  to  shew  Grordon's  agreement :  and,  suppos- 
ing the  plea  was  demurrable,  that  would  not  relieve  the 
plaintifb  from  the  difficulty  of  having  taken  an  immaterial 
issue.  The  plaintiffs  have  passed  by  a  perfect  legal  de- 
fence, and  have  traversed  an  immaterial  fact.  The  pies 
presents  a  perfect  legal  bar,  which  must  for  aU  legal  pur- 
poses be  taken  to  be  admitted.  This  is  not  therefore  s 
case  for  a  repleader.  [Tlndal,  C.  J. — How  can  we  do 
otherwise  than  award  a  repleader,  these  pleas  going  onlj 
to  part  of  the  demand?]  Where  the  bar  is  confessedj 
there  can  be  no  repleader^  though  the  issue  is  immaterial 
—Com.  Dig.  Pleader  (R.  18.)  In  Phmer  v.  Ross,  5  Taunt 
381,  and  Wordiworth  v.  Brown,  3  Dowl.  698,  the  reooid 
was  altogether  imperfect.  In  Webster  v.  Banmster,  Doug, 
896,  BuUer,  J.,  asked  "  if  it  was  not  a  rule  never  to  grant 
a  repleader  when  the  issue  is  found  against  the  party  ten- 
dering it.  He  said  he  thought  that  it  was,  and  that  he 
could  find  no  case  of  any  exception  to  if  And  in  Negelm 
V.  Mitchell,  7  M.  &  W.  612,  it  was  held— over-ruUng  the 
case  of  Plvmmer  v.  Lee,  2  M.  &  W.  495— that,  where  thare 
are  several  pleas  on  the  record,  if  one  of  them  traverse 
immaterial  matter  in  the  declaration,  and  the  defendant 
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1844.        plaintiffs  under  a  special  agreement  made  for  that  purpose 
with  Gordon.     The  arguments,  therefore,  urged  by  the 
plaintiffs'  counsel,  and  the  cases  cited  as  to  the  defend* 
ants'  right  of  setting  off  a  sum  lent  by  them  to  Gk>rdon 
against  him  and  his  partners,  we  think  inapplicable  to  the 
present  case.    But  the  real  point  in  dispute,  as  it  appears 
to  us,  is,  whether  the  agreement  disclosed  by  the  plea  is 
one  which  Grordon  had  by  law  the  power  of  making,  so 
as  to  bind  his  partners.    Looking  at  the  several  allega?- 
tions  in  the  plea  which  are  not  traversed,  and  which  are 
therefore  admitted  on  the  record  to  be  true,  for  the  pur* 
pose  of  the  present  discussion,  it  appears,  that  the  plaintifi 
were  co-partners  in  trade ;  that  the  plaintiff  Grordon,  with 
the  privity  of  the  other  plaintiffs,  retained  and  employed 
the  defendants  to  sell  certain  personal  property  belonging 
to  the  plaintiffs  as  such  co-partners,  which  the  defendantt 
agreed  to  do;  that,  at  the  time  of  Gordon's  applying  to 
the  defendants  to  sell,  and  also  at  the  time  of  the  sak^ 
and  of  their  making  the  loans  and  advances,  they  believed 
Grordon  to  be  the  sole  and  exclusive  owner  of  the  property^  ^ 
and  that  he  had  full  authority  to  dispose  of  it  as  his  own,^ 
they  the  defendants  having  no  knowledge  that  the  otheiH 
plaintiffs  had  any  interest  in  it ;  that,  after  they  had 
so  retained  and  employed  to  sell  the  property,  and  before  i 
was  sold,  they  did,  at  the  request  of  Grordon,  lend  and 
vance  to  him  the  sums  of  money  mentioned  in  the 
upon  an  agreement  before  made  between  them  that  thmF 
the  defendants  might  retain,  deduct,  and  reimburse  thencr 
selves  the  full  amount  of  such  monies  out  of  the  prooeedb 
of  the  property  to  be  so  sold,  and  that  the  loans  and  mS» 
vances  were  made  on  the  faith  and  confidence  of  vaA 
agreement,  and  not  otherwise ;  and  the  plea  then  justifiei 
the  retaining  of  the  money  by  the  defendants  to  reimbuns 
themselves  for  such  advances  under  the  said  agreement. 

And  we  think  the  facts  stated  in  this  plea  amount  to 
a  good  defence  as  to  so  much  of  the  demand  as  the  plea 


Mb.  JJOiion  had  Iwen  the  ade  pluatifl;  ha  oonld 
haw— intripafl  tUa  actioB  ia  the  &oe  of  hia  own 
■MMli  Mad^  if  ha  ooold  not  aoe  alone,  it  ia  diffienh'to 
>fsn.^at  fniBnd  he  can,  whoa  joiBed  vith  hk  part- 
khaHtm'ii^toaaa.   Qotdon  vaa  the  acting  partnari 
thnm  oanhftBo  donb^  that,  whne  ha  haa  anthotiaed 
■wt^  gaofty  to  ha  aold,  «^  the  aMnt  of  hia  oo- 
iha  »ay.  aba  ague,  ttat  part  of  the  proceeds  ahall 
bj  antic^ation.    Than  ia  no  allegatiatt  ia 
<fcli  |ln  aCaiy  odhnon  hetveen  GKo^m  and  the  dated* 
Wifeii  aa.  amBMHt  4hat  the  aatac^atioa  of  pajnient  waa 
*i%riiiBd  Jbr;to  aene  t^  ^fate  pnipowa  of  Gordoa ;  ea 
^hwlwq^ttiieowwateiit  with  the  allegationa  in  the  plea 
l4||>.ttaraAnBMaa.ven  aeeeMwy  fat  the  piupoaea  of  the 
VMlMnlii^aidtiHi  Ute  whole  haa  been  BCtiiallf  afpliad 
Upon  tiie  geaoral  joind^^ei,  Aerafic^ 
ipf  we  aee  no  reaaon  for  holding  the 
aetto  be  Inading  on  the  firm.    And  die  cMea 
*>lied  on  bjr  tlte  defandanta  are  atrong  authorities  in  lapport 
of  Oe  validity  of  the  plea.  JaJoiKMy.Yate$,9B.kC.5SZ, 
'^If.ftB.SlS,  it  waa  held,  that,  even  vhere  the  indoreement 
of  bilia  of  exchange  to  the  defendants  by  one  of  the  plaiu- 
waa  a  fraud  upon  the  other  plaintiff,  bis  co-partner, 
^be  two  partnera  could  not  bring  trover  against  the  defend- 
**iti  to  recover  back  the  bills :  Lord  Tenterden,  in  giving 
^^  judgment  of  the  Ck>urt,  saying,  "  they  were  not  aware 
^  any  instance  in  which  a  person  has  been  allowed  as 
in  a  Court  of  law  to  rescind  bis  own  act,  on  the 
Smnad  that  such  act  was  a  fraud  on  another  person,  wfae- 
^her  the  party  seeking  to  do  this  haa  sued  in  his  own  name 
"aly  or  jointly  with  such  other  person."     But,  in  the  pro- 
Mat  caae,  aa  already  observed,  there  ia  no  imputation  of 
"■ad  npon  any  body.  And  the  case  of  farrow  v.  Chisman, 
9B.  k  C.  241,  4  M.  &  B.  206,  is  an  authority  to  the  same 
P<uit  WaUace  v.  KeltaU,  7  M.  &  W.  264,  is  equally  strong : 
biWHrd  and  satisfaction  between  the  defendant  and  one 
■><""  vtii.  X 
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1844.        of  the  co-partners  who  were  plaintiffiB,  partly  by  payment 
in  cash  to  that  plaintiff,  and  partly  by  setting  off  a  priyate 
debt  due  from  that  plaintiff  to  the  defendant,  was  held  a 
good  answer  to  a  joint  action  by  all  the  partners  for  a 
joint  demand — on  the  principle,  that,  if  one  of  the  plain- 
tiffs be  barred,  he  cannot  recover  by  joining  other  persons 
to  rescind  his  own  act.   We  therefore  think  there  is  enongh 
of  the  plea  left  unanswered  to  be  sufiBcient  to  bar  the 
plaintiffis. 

The  second  point  for  consideration  is,  whether,  under 
these  circumstances,  the  judgment  should  be  arrested? 
The  replication  has  traversed  the  allegation  in  the  plea 
''  that  Gbrdon  was  suffered  and  permitted  by  the  other 
plaintiffs  to  deal  with  the  property  as  his  own;''  upon 
which  issue  being  joined,  the  jury  have  found  for  the 
plaintiffs.     But  this  traverse  is  taken  by  the  plaintiffii,  as 
it  appears  to  us,  on  an  immaterial  point^a  point  upon 
which,  after  the  finding  of  the  jury,  we  are  unable  to  d 
termine  the  right  between  the  parties :   for,  suppose  tb^ 
other  partners  did  not  suffer  Gordon  to  deal  with  the 
perty  as  his  own,  he  still  had  all  the  rights  which  a 
partner  has  with  respect  to  this  property— one  of  whi<^n^ 
was,  to  make  the  agreement  with  the  defendants  set  out  ?^    j/^ 
the  plea.    The  finding,  therefore,  decides  nothing 
the  parties.    At  the  same  time,  it  is  to  be  observed, 
are  two  material  allegations  in  the  plea,  either  of  whicb^  if 
traversed  and  the  issue  found  for  the  plaintiffs,  would    tfe 
decisive  of  the  right ;  for,  if  the  agreement  set  out  in  t::^^ 
plea  is  denied,  or  the  advance  of  the  monies  under  it,  and 
either  of  such  issues  is  found  for  the  plaintiffis,  there  is  no 
defence  to  the  action. 

In  this  state  of  the  record,  we  are  of  opinion  that  the  po» 
per  course  is,  not  to  arrest  the  judgment,  but  to  give  judg* 
ment  ^'  quod  partes  replacitent,''  in  order  to  give  the  psitf 
who  has  made  the  first  fault  in  pleading  the  opportunity 
of  setting  it  right :  see  the  authorities  collected  in  Bacon*; 
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Abridgment,  Pleas  and  Pleadings  (M.)  1.    And  the  ad- 
vene party  lias  no  right  to  complain  of  this  course ;  for,  he 
is  in  some  degree  instrumental  to  it  himself,  by  going  down 
^o  trial  upon  an  immaterial  issue.     This  distinction  seems 
±0  be  established  by  the  late  case  of  Afkmson  y.  Davies,  11 
Ai.  k  W.  236,  which  was  not  adYcrted  to  in  the  course  of 
th6  ai^ument.     And,  as  to  the  argument  used  at  the  Bar, 
tliat  a  repleader  is  noYcr  awarded  in  favour  of  that  party 
irbo  made  the  first  fault,  that  doctrine  only  holds  where 
the  immaterial  issue  is  found  against  the  party  who  made 
the  first  fault  in  pleading ;  as  is  stated  arguendo  in  the  case 
oIKen^  Y.  Crewes,  1  Ld.  Baym,  167,  for  which  the  author- 
itiei  are  there  cited :  yet,  in  the  present  case,  it  cannot 
spplf,  where  the  issue  is  found  in  faYour  of  the  plaintiffs, 
who  took  it. 
We  therefore  think  there  should  be  an  award  of  judg- 

iDent  of  repleader. 

Rule  accordingly. 


1844. 


Surplice  v.  Fa rns worth  and  Another.  Monday, 

TJune  3rd, 
HIS  was  an  action  of  assumpsit  for  the  use  and  occupa-  Where  pre- 

^onbythe  defendants  of  certain  malt  offices  at  Beeston  in  under  a^naroi 

Nottinghamshire,  with  a  count  upon  an  account  stated,  ^/-^wt^^a^j 

flea,  non  assumpserunt.  lord  i^*  to  do 

WL  •     T  1     ^         i-i  -r»  1       1  A         **'®  necessary 

Ahe  cause  was  tned  before  Gurney,  B.,  at  the  last  As-  repairs,  and 
8i«e8  at  Nottingham.     The   facts  were  as  follow -.  —  The  tca^seU.r'^' 
^iefendants  entered  into  the  occupation  of  the  premises  in  premUes  are  m 

•^  '■an  untenantable 

question  at  Michaelmas,  1838,  as  tenants  to  the  plaintiff,  at  state,  assum- 

the  yearly  rent  of  25/.,  payable  half-yearly.     At  Michael-  occupation  is 

mas,  1842,  the  defendants  gave  the  plaintiff  a  notice  to  ^^^^g^'by^ihe 

onit  at  Lady-day,  1843  (which  notice,  it  was  conceded,  landlord's  de- 

^  J         J'  ^  '  fault  the  tenant 

could  not  be  sustained),  and   in  November,  1843,  they  has  not  been 

and  could  not 
be  during  the 
p  eriod  for  which  the  rent  is  claimed  in  actual  beneficial  occupation. 
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pnrposes.    They  found  that  they  were  not.    Notwithstand-        1844. 
ing  that  findings  the  tenant  was  not  justified  in  quitting      ^^^^     ' 
without  paying  rent.    The  cases  of  Edwards  v.  Etherington,  v. 

Fas.mbwob.tr 

R  4M.  268,  7  D.  &  E.  117,  Collins  v.  Barrow,  1  M.  &  Rob. 
112,  and  SaUsbury  v.  Marshall,  4  C.  &  P.  65,  are  expressly, 
and  Smiih  v.  Marrable,  11  M.  &  W.  5,  virtually  over-ruled 
hj  the  more  recent  cases  of  Sutton  v.  Temple,  12  M.  &  W. 
52,  and  Hart  v.  Windsor,  12  M.  &  W.  68.      In  Sutton  v. 
Temple  it  was  held  that  on  a  demise  of  land  or  the  vesture 
of  land  (as,  the  eatage  of  a  field)  for  a  specific  term  at  a 
certain  rent,  there  is  no  implied  obligation  on  the  part  of 
the  lessor  that  it  shall  be  fit  for  the  purpose  for  which  it  is 
taken:  therefore,  where  A.  agreed  in  writing  to  take  the 
eatage  of  twenty-four  acres  of  land  from  B.,  for  seven 
inonths,  at  a  rent  of  40/.,  and  stocked  the  land  with  beasts, 
^eral  of  which  died  a  few  days  afterwards  from  the  efiect 
of  a  poisonous  substance  which  had  accidentally  been  spread 
<>^the  field  without  B.^s  knowledge;  it  was  held  that  A. 
^»Ttt  not  entitled  therefore  to  throw  up  the  land,  but  con- 
tinued liable  for  the  whole  rent.     Lord  Abinger  there  said : 
'*  I  take  the  rule  of  law  to  be,  that,  if  a  person  contract  for 
^le  use  and  occupation  of  land  for  a  specified  time,  and  at 
^  specified  rent,  he  is  bound  by  that  bargain,  even  though 
te  took  it  for  a  particular  purpose,  and  that  purpose  be 
^ot  attained.     Suppose,  for  instance,  he  took  it  with  the 
^tject  of  making  a  handsome  income  out  of  it  as  a  farm ; 
^tis  object  fail  altogether,  is  it  to  be  said  that  he  is  not 
^ble  for  any  rent  ?     It  might  have  been  that  the  grass 
^38  wet  and  injurious  at  particular  seasons  of  the  year : 
^he  not  therefore  to  pay  any  rent  for  that  period  ?     The 
general  rule  must  therefore  be,  that,  where  a  man  un- 
dertakes to  pay  a  specific  rent  for  a  piece  of  land,  he  is 
obliged  to  pay  that  rent  whether  it  answer  the  purpose 
for  which  he  took  it  or  not.     Suppose  the  defendant  had 
pat  into  the  field  no  cattle  at  all;  he  must  have  paid 
his  rent,  although,  in  one  sense,   he  had  no  beneficial 
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1844.        occnpation.    The  right  of  the  landlord  to  rent  does  mA 
^^^^J^     depend  npon  that.      Here  the  defendant  is  to  pay  40/ 
^-  for  a  given  portion  of  the  year^  and  nothing  is  stipulated 

as  to  his  getting  any  benefit  by  the  occupation  of  the 
land.  I  think,  therefore,  that  in  this  case  the  plaintiff  ii 
entitled  to  recover  her  whole  rent.  It  is  no  doubt  a  case 
of  considerable  hardship  on  the  defendant :  but  we  mnsl 
decide  with  reference  to  general  principles  of  law,  and  nol 
upon  the  hardship  of  any  particular  case.''  The  point  again 
underwent  an  elaborate  discussion  in  Harl  v.  Whubor 
there,  the  declaration,  in  debt,  stated  that  the  plaintifl 
agreed  to  let  to  the  defendant  a  house  and  garden  ground 
with  the  use  of  the  fixtures  therein,  for  the  term  of  three 
years,  at  a  rent  payable  quarterly,  the  tenant  to  preserw 
the  messuage  and  premises  in  good  and  tenantable  repair; 
by  virtue  of  which  the  defendant  entered  and  continued  in 
possession  until  a  quarter's  rent  accrued  under  and  bj 
virtue  of  the  agreement.  The  defendant  pleaded  that  the 
house  was  demised  to  him  for  the  purpose  of  his  inbabitiii{ 
the  same,  but  that,  before  and  at  the  time  of  the  agree* 
ment,  and  also  when  the  defendant  entered,  and  from 
thence  until  and  at  the  time  of  his  quitting  and  abandon- 
ing  the  possession  of  the  same,  it  was  not  in  a  fit  state  oi 
condition  for  habitation,  but  in  that  state  that  the  defend- 
ant could  not  reasonably  inhabit  or  dwell  therein,  or  havi 
any  beneficial  occupation  of  the  same,  by  reason  of  th^ 
same  being  greatly  infested  with  bugs,  and  not  by  reaaoi 
of  any  act  or  default  of  the  defendant ;  and  that,  befon 
the  rent  or  any  part  of  it  became  due,  he  quitted  the  pos- 
session, and  gave  notice  thereof  to  the  plaintiff,  and  ceased 
all  further  occupation  of  the  same,  and  derived  no  benefit 
therefrom ;  and  that,  from  the  commencement  of  the  tena 
until  his  so  quitting,  he  had  no  beneficial  use  or  occupatioQ 
of  the  same.  The  jury  having  found  for  the  defendant  on 
the  issue  raised  by  this  plea,  it  was  held,  on  motion  foi 
judgment  non  obstante  veredicto,  that  the  plea  was  no  an* 
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sierto  the  action^  inasmach  as  the  law  implied  no  contract         1844. 
on  the  part  of  the  lessor  that  the  hoase  was  at  the  time  of      IT"'''^ 

.  SUBPLICX 

the  demise^  or  should  be  at  the  commencement  of  the  term^  v* 

in  a  reasonably  fit  state  and  condition  for  habitation. 
Speaking  of  the  case  of  Smith  v.  Marrable,  Parke,  B.,  in 
ddiveriiig  the  judgment  of  the  Court,  says :  "  My  judg- 
iient  in  that  case  certainly  proceeded  upon  the  authority 
of  two  previous  decisions,  which,  though  they  contained  a 
xiofd  doctrine,  had  not  been  questioned  in  Westminster- 
Ilall,  and  had  received  to  a  certain  degree  the  sanction  of 
'Uie  Lord  Chief  Justice  Tindal  in  a  subsequent  case.  Those 
were,  Edwards  v.  Etheringion,  before  Lord  Tenterden, 
^^i  afterwards  the  Court  of  King's  Bench,  and  ColHns  v. 
row;  and  the  last,  that  before  Lord  Chief  Justice  Tin- 
dal, was  Salisbury  v.  Marshall;  and  I  thought  they  estab- 
Hahed  the  doctrine,  not  merely  that  there  was  an  implied 
<^Qiitract  on  the  part  of  the  lessor  that  the  house  demised 
■liOQid  be  habitable,  but  an  implied  condition  that  the  lease 
^Iiould  be  void  if  it  were  not,  and  the  tenant  chose  to 
quit.    From  the  full  discussion  which  those  cases  have 
^€w  undergone,  on  the  present  argument,  and  that  in  the 
decent  case  of  Sutton  v.  Temple,  I  feel  satisfied  they  cannot 
*^e  supported,  if  the  reports  of  them  are  correct :  and  we 
^\  concur  in  opinion  that  they  are  not  law — an  opinion 
strongly  intimated  in  the  case  of  Sutton  v.  Temple,  in  which 
^his  Court  decided  that  there  was  no  implied  warranty  of 
Audition  or  fitness  for  a  particular  purpose  on  a  lease  of 
^rmath.     We  are  under  no  necessit}^  of  deciding  in  the 
present  case  whether  that  of  Sjnith  v.  Marrable  be  law  or 
^ot.    It  is  distinguishable  from  the  present  case  on  the 
fround  on  which  it  was  put  by  Lord  Abinger,  both  on  the 
argument  of  the  case  itself,  but  more  fully  in  that  of  Sut- 
im  V.  Temple ;  for,  it  was  the  case  of  a  demise  of  a  ready- 
furnished  house  for  a  temporary  residence  at  a  watering- 
place.     It  was  not  a  lease  of  real  estate  merely.     But  that 
case  certainly  cannot  be  supported  on  the  ground  on  which 
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1844.         I  rested  my  judgment.    We  are  all  of  opinion,  for  these 
SuRPiicB      ^^®*^80i^s,  that  there  is  no  contract,  still  less  a  condition,  im- 
V.  plied  by  law  on  the  demise  of  real  property  only,  that  it  is 

fit  for  the  purpose  for  which  it  is  let.  The  principles  of 
the  common  law  do  not  warrant  such  a  position;  and 
though,  in  the  case  of  a  dwelling-house  taken  for  habita- 
tion, there  is  no  apparent  injustice  in  inferring  a  contract 
of  this  nature,  the  same  rule  must  apply  to  land  taken  for 
other  purposes — for  building  upon,  or  for  cultivation ;  and 
there  would  be  no  limit  to  the  inconvenience  which  would 
ensue.^'     These  authorities  dispose  of  the  case. 

Bytes,  Serjeant,  in  support  of  his  rule. — ^This  is  an  action 
of  assumpsit  for  use  and  occupation,  and  not  debt  on  a 
demise.  The  premises  being  untenantable,  the  defendants 
did  what  they  could  to  rid  themselves  of  the  occupation  by 
delivering  up  the  keys  on  the  day  before  the  rent  now 
claimed  began  to  run.  It  was  proved  at  the  trial  that  the 
repairs  had  always  been  done  by  or  at  the  charge  of  the 
landlord.  [Tlndal,  C.  J. — ^Assuming  that  the  landlord  was 
bound  to  repair,  would  that  create  a  condition  ?]  It  is  sub- 
mitted that  the  law  will  imply  such  a  condition  under  the 
circumstances  in  a  parol  demise.  In  Salisbury  v.  Marshall^ 
4  C.  &  P.  65,  it  was  held,  that,  where  an  agreement  under* 
which  a  party  holds  a  house  states  that  he  "  agrees  to  be- 
come tenanf  by  occupying,  it  will  be  an  answer  to  a  daina. 
for  rent,  if  he  shews  that  the  house  was  not  in  such  a  rea- 
sonable and  decent  state  of  repair  as  to  be  fit  for  comfort- 
able occupation.  [Cresswell,  J. — That  was  before  the  tenant 
went  into  possession.]  In  Edwards  v,  Eiherington^  7  D. 
&  B.  117,  B.  &  M.  268,  the  lessee  of  a  house  underlet  the 
same  at  Lady-day  to  A.  as  tenant  from  year  to  year,  and, 
before  the  end  of  the  half-year,  put  workmen  into  the 
house,  with  A.'s  consent,  for  the  purpose  of  repairing  a 
party-wall,  but  the  inconvenience  occasioned  thereby  was 
so  great  that  A.'s  lodgers  quitted  the  house,  and  he  was 


Bed,  the  jniy  findiDg  that  there  had  been  no  be- 
occnpation.  To  hold  the  defendanta  liable  here 
Uiectljr  to  orer-nile  that  case.  ColUni  v.  Barrow, 
lob.  113,  ii  a  still  stronger  case :  it  was  there  held 
snmt  ol  a  house,  who  is  bound  by  agreement  to 
n  tenantable  repair,  maj  quit  without  notice  in 
w  of  his  term,  if  the  premises  become  uuwhole- 
want  of  sufficient  drainage,  if  they  cannot  be  kept 
ODt  extravagant  and  unreasonable  labour  and  ex- 
his  part.  Bayley,  B.,  there  said:  "I  do  not  see 
fact  of  the  tenancy  in  this  case  being  under  a 
igreement  is  material.  In  any  case,  the  tenant  is 
I  pay  rent  during  the  time  for  which  he  has  con- 
inless  he  satisfies  the  jury,  that,  under  the  circam- 
he  was  justified  in  quitting.  I  think,  however, 
toint  of  law  he  will  be  freed  from  his  obligation  to 
L  the  premises,  if  he  makes  out  to  the  satisfiMition 
iry  that  the  premises  were  noxious  and  unwhole- 
reride  in,  and  that  this  state  arose  from  no  default 
:t  of  his  own,  but  from  something  over  which  he 
lontrol,  or  none  except  at  an  extravagant  and  un- 
le  expense."  In  Cmtrie  y.  Goodwin,  9-C.  &  P.  878, 
ictnally  occupied  premises  which  had  been  let  to 
BT  a  written  agreement ;  in  the  course  of  his  te- 
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1844.        quitted  the  premises.     ICresswell,  J. — ^The  report  of  that 

g^^^^^jj^      case  is  not  very  satisfactory.]     Smith  v.  Marrable,  11 M* 

_       ^-  &  W.  6.  is  expressly  in  point :  it  was  there  held  to  be  an 

Fasiisworth.  ...  ,        . 

implied  condition  in  the  letting  of  a  house^  that  it  shall  be 
reasonably  fit  for  habitation ;  if  it  be  not  (e.  g.  where  it  is 
greatly  infested  with  bugs),  the  tenant  may  quit  it  without 
notice.    Assuming  the  contract  to  be  express,  is  not  a  con- 
dition implied  ?    The  two  cases  relied  upon  for  the  plaintiff 
are,  Suiian  y.  Ten^le,  12  M.  &  W.  52,  and  Hart  v.  Windsor, 
12  M.  &  W.  68.     In  the  former  of  these  cases  the  Court 
did  not  intend  to  over-rule  Smith  v.  Marrable.    And  all 
that  Hart  v.  Windsor  decides,  is,  that  there  was  no  such 
contract  as  that  the  landlord  should  keep  the  premises  in 
repair,  and  no  condition  enabling  the  tenant  to  quit  by 
reason  of  the  landlord's  default ;  not  that  the  tenant  has 
no  such  right  where  there  is  an  express  contract, 
too,  was  debt  on  a  demise,  where  the  Court  could  not  im 
port  a  condition  :  it  is  no  authority  to  shew,  that,  in  n 
and  occupation,  where  the  contract  is  express,  no 
can  be  implied.    [CressweUy  J. — Parke,  B.,  cites  anthoriti^^SB^ 
from  Brooke's  Abridgment;  and  those  must  have 
cases  of  debt  upon  the  demise,  the  action  for  use  and 
cupation  not  being  at  that  time  known.]     It  is  enough 
this  case  to  say  that  the  tenants  have  had  no  actual 
pation  during  the  period  in  respect  of  which  they 
sought  to  be  charged,  and  no  possibility  of  beneficial 
cupation,  by  reason  of  the  default  of  the  landlord.   In  de& 
on  a  demise,  the  tenancy  is  alleged  to  be  continuing :  sad 
in  Hart  v.  Windsor ^  the  tenant,  by  pleading  in  confessioii 
and  avoidance,  admitted  the  existence  of  the  tenancy.  la  1 
Belle's  Abridgment,  tit.  Apportionment  (C),  p.  236,  it  is  said, 
pi.  1,  that,  ''if  a  man  lease  land  for  life  or  years,  rendeiiug 
rent,  and  afterwards  part  of  the  land  become  covered  with 
fresh  water,  this  will  not  make  an  apportionment  of  the  leaat, 
because  the  soil  remains,  and  the  lessee  alone  shall  have 
the  fish  in  the  water,  and  he  may  by  ordinary  intendment 


intendnent,  to  regain  it" — citing  Dyer,  56.  Sap- 
party  tenant  of  n  second  or  a  third  floor,  and  the 
s  are  burnt  down,  wonld  nse  and  ocwnpation  lie  ? 
,  C  J. — ^That  preciie  point  arou  in  the  caM  of  Iztm 
m,  7  Soott,  637,  6  Bing.  N.  C.  591;  there,  the  de- 
■  were  tenants  from  year  to  year  to  the  plaintiff  t^ 
er  floors  of  a  warehonse,  at  a  rent  payable  quarterly; 
auses  were  destroyed  by  an  accidental  fire  in  the 
oi  a  qnarter,  and  were  wholly  notenantable  until 

abont  seven  months  after :  and  it  was  held  that 
dion  of  landlord  and  tenant  between  the  parties 

d^ermined  by  the  destruction  of  the  premises,  but 
}  defendants  remained  liable  for  the  rent  until  the 
'  should  be  in  the  usual  manner  put  an  end  to ;  and 
:b  rent  was  recoverable  in  assumpsit  for  nse  and 
ion.    That  seems  to  be  the  strongest  case  against 

That  case  is  not  reconcileable  with  Eduiarda  v. 


Ah,  C  J. — ^It  is  conceded  by  my  Brother  Byles 
cannot  sostun  his  rule  nnless  he  can  shew  that 
mdants  held  the  premises  subject  to  a  condttioa 
I  necessary  repurs  should  be  done  by  the  landlord 
;  the  tenancy;  and  it  seems  to  me  that  be  has 
»  shew  any  agreement  ou  the  part  of  the  landlord 


FA«NSWOkTB. 
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would  not  entitle  the  tenant  to  give  np  the  leaae  and  qoit 
And  I  am  not  aware  of  any  legal  principle  npon  which  a 
parol  agreement  is  to  be  differently  construed  in  this  n- 
spect  from  an  agreement  under  seal.    Taking  it  that  there^ 
was  an  agreement  on  the  landlord's  part  to  do  the  repair^ 
during  the  term,  there  is  nothing  to  shew  this  to  be  a  coa.^ 
dition  as  well  as  an  agreement.     It  therefore  seems  to  m^^ 
that,  whatever  remedy  the  tenants  may  have  against  tt^,, 
landlord  for  his  breach  of  contract,  the  relation  of  landlo^T^ 
and  tenant  still  subsists.     Id  Salisbury  v.  Marthall,  4  G.  ^ 
P.  65,  there  was  something  to  be  done  to  the  premises  liy 
the  landlord  before  the  teiinnt  entered.    The  circDmstan- 
ces  shew  something  like  a  condition  precedent  that  the 
landlord  should  put  the  premises  in  repair:  and  thoogli 
true  it  is  the  tenant  entered,  yet,  when  he  found  that  fie 
repairs  were  not  completed,  he  withdrew  from  the  occu- 
pation.    That  case,  therefore,  may  possibly  be  defendcil 
upon  that  ground.     After  the  case  of  /-on  v.  Gorton,  how- 
ever, I  think  it  is  impossible  to  hold  that  the  tenaac; 
here  did  not  continue. 

CoLTMAN,  J, — I  am  of  the  same  opinion.  Some  of  the 
cases  cited  may  be  distinguished,  viz.  Salisbury  v.  Marshall 
and  Smith  v.  Marrable,  and  possibly  also  Edwards  v.  Heih- 
erington  on  the  ground  of  immediate  danger  to  life ;  and 
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tbat  case  from  this,  becaase  that  was  an  action  of  debt  upon         1844. 
the  demise,  and  this  assumpsit  for  use  and  occupation.    It      surpT^ 
leems  to  me  that  there  is  no  foundation  for  that  argument.  v* 

If  debt  lies,  the  tenancy  must  be  subsisting :  and,  if  there 
be  8  lobsisting  tenancy,  use  and  occupation  may  be  main- 
tuned. 

Cbesswell,  J. — ^I  am  of  the  same  opinion.     The  action 
use  and  occupation  is  founded  upon  an  agreement  to 
for  a  term  not  yet  expired.     It  has  been  contended  on 
part  of  the  defendants  that  the  agreement  here  has 
been  put  an  end  to  by  the  failure  of  the  landlord  to  per^ 
bm  a  condition  on  his  part.     Now,  it  seems  to  be  ad- 
mitted, that,  where  the  tenancy  is  by  deed,  no  such  cou- 
pon as  is  suggested  can  be  implied.    I  do  not  see  why 
we  should  import  such  a  condition  into  a  parol  demise 
atlier  than  into  a  demise  by  deed.     Indeed,  it  is  the  less 
necessary,  seeing  that  in  the  former  case  the  tenant  has  the 
remedy  in  his  own  hands.    The  cases  referred  to  are  clear 
aathorities  to  shew  that  use  and  occupation  is  maintain- 
able, though  there  has  not  been  and  could  not  be  actual 

beneficial  occupation. 

Rule  discharged. 
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Pott  and  Others^  Assignees  of  Weathbrbt  and  i 
Monday,  Bankrupts^  v.  Beayan. 

June  Qrd.      rr\ 

Whera  interest  X  HIS  was  an  action  of  assumpsit  brought  by  th 

n  o^drawn  ^^^^9  ^  assignees  of  Weatherby  and  others,  bankn 

^^^'^^K  ^  money  lent,  money  paid,  money  had  and  received,  i 

time  of  the  and  money  due  upon  an  account  stated.     Plea, 

bankraptey  of 

tiie  bankers,         SUmpSlt. 

^^!^^n^       A*  ^^e  trial  before  Rolfe,  B.,  at  the  last  Spring 
terest  accraing    at  Liverpool,  it  appeared  that  the  defendant  was  i: 

sabseqoently  to  r       ^         rr 

thebankniptcj.  to  the  bankrupts,  who  had  carried  on  business  as 

at  Holywell,  in  Flintshire,  under  the  name  of  ] 
Smalley,  &  Co.,  in  the  sum  of  351/.  fof  advances 
one  Williams,  an  agent  employed  by  the  defen 
conduct  certain  gas-works  at  that  place.     The  jurj 
found  for  the  plaintiffs,  damages  892/.  189.  6d. — 

Murphy,  Serjeant,  in  pursuance  of  leave  reservec 
for  that  purpose,  in  Easter  Term  last,  obtained  a  ] 
to  reduce  the  damages  by  the  sum  of  41/.  18f. 
lowed  by  the  jury  for  interest  since  the  stoppag 
bank  (13). 

Talfourdy  Serjeant  [Tomlinson  was  with  hii 
shewed  cause. — ^The  only  question  in  this  case  is 
the  stoppage  of  the  bank  put  an  end  to  the  def 
liability  to  pay  interest ;  or,  in  other  words,  whet 
bankruptcy  of  the  bankers  varied  the  nature  of  1 
tract  between  the  parties.  In  Moore  v.  Voughton, 
487,  the  assignees  recovered  interest.  [Tindo/,  ( 
presume  there  was  a  person  in  existence  to  whom 
fendant  might  have  paid  the  debt  notwithstanc 


(13)  The  rule  was  also  granted  for  a  new  trial,  as  for  a  verd 
evidence. 


TRINITY  T£RH,  ^  VICTORIiE.  819 

banlraptcy.]  There  was  an  official  assignee  appointed  1844. 
immediately :  the  bankruptcy,  therefore,  imposed  no  diffi- 
coltj  upon  the  defendant.  The  principle  upon  which  in- 
terest is  allowed  to  be  recovered  is  clearly  defined  by  the 
cases  of  De  Haviland  v.  Bawerbank,  1  Camp.  50,  De  Ber- 
ntda  V.  jFWfer,  2  Camp.  426,  Bruce  v.  Hunter,  8  Camp.  467, 
ifewal  y.  Jones,  M.  &  M.  449,  Calton  v.  Bragg,  15  East, 
223,  and  Higgins  v.  Sargent,  2  B.  &  C.  348,  8  D.  &  R.  618: 
and  there  is  nothing  in  the  intervening  bankruptcy  to 
wjr  the  right  on  the  one  side  or  the  liability  on  the 
other. 

Murphy,  Serjeant,  in  support  of  his  rule. — Though  the 
deCmdant  might  have  been  liable  to  the  bankers  for  in- 
terest, such  liability  ceased  on  their  becoming  bankrupt. 
h  Cameron  v.  Smith,  2  B.  &  Aid.  305,  it  was  held  that  in- 
terest accruing  before  the  act  of  bankruptcy  cannot  be 
idded  to  the  principal  sum  due  on  a  bill  of  exchange,  so 
tt  to  constitute  a  good  petitioning-creditor's  debt,  unless 
interest  be  specially  made  payable  on  the  face  of  the  bill. 
Suppose  the  parties  had  been  reversed  here,  and  the  bank 
tad  been  indebted  to  the  defendant  at  the  time  of  their 
stoppage;  would  he  have  been  entitled  to  claim  interest 
^rom  the  assignees  ? 

TiNDAL,  C.  J. — There  is  no  question  in  this  case  but 

that,  if  the  banking-house  had  not  stopped  payment,  the 

defendant's  liability  to  interest  would  have  continued:  and 

I  do  not  see  upon  what  principle,  after  the  statute  6  Geo. 

4,  c.  16,  s.  63,  has  vested  in  the  assignees  all  the  rights  of 

the  bankrupts  in  such  ample  and  distinct  terms  as  these — 

"the  commissioners  shall  assign  to  the  assignees,  for  the 

benefit  of  the  creditors  of  the  bankrupt,  all  the  present 

and  future  personal  estate  of  such  bankrupt  wheresoever 

the  same  may  be  found  or  known,  and  all  property  which 

he  may  purchase,  or  which  may  revert,  descend,  be  de- 
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1844.  vised  or  bequeathed,  or  come  to  him  before  he  shaU  ha?e 
obtained  his  certificate ;  and  the  commissioners  shall  also 
assign  as  aforesaid  all  debts  due  or  to  be  due  to  the  bank- 
rupt wheresoever  the  same  may  be  found  or  known^  and 
such  assignment  shall  vest  the  property,  right,  and  interest 
in  such  debts  in  such  assignees,  as  fully  as  if  the  assurmnoe 
whereby  they  are  secured  had  been  made  to  such  assig- 
nees; and,  after  such  assignment,  neither  the  bankrupt 
nor  any  person  claiming  through  or  under  him  shall  have 
power  to  recover  the  same,  nor  to  make  any  release  or  dia> 
chai^  thereof,  neither  shall  the  same  be  attached  as  the 
debt  of  the  bankrupt  by  any  person  according  to  the 
tom  of  the  city  of  London  or  otherwise,  but  such 
shall  have  like  remedy  to  recover  the  same  in  their  o 
names  as  the  bankrupt  himself  might  have  had  if  he 
not  been  adjudged  bankrupt " — we  can  hold  the  in 
of  the  assignees  to  be  less  extensive  than  that  of  the 
rupts  before  the  bankruptcy.  I  therefore  think,  that, 
the  bankrupts  were  entitled  to  interest  down  to  the 
of  their  bankruptcy,  so  the  assignees  are  entitled  to  io* 
terest  accruing  subsequently. 

CoLTMAN,  J. — I  am  of  the  same  opinion.  It  was  the 
duty  of  the  debtor,  as  well  as  his  interest,  to  pay  the  ddit 
This  is  very  different  from  the  case  put  of  a  debt  due  firaia 
the  estate  of  the  bankrupts.  A  creditor  is  bound  to  coma 
and  prove  his  debt.  But  the  assignees  are  not  bound  to 
hunt  out  all  the  creditors. 

Maule,  J.,  and  Cresswell,  J.,  were  absent. 

Rule  discharged 


TBIMTT  TERU,  f  TIOIOKLM. 


Dob  d.  Pops  9,  Roa.  Hmnd^, 

I  HIS  vas  an  action  of  ejectment  bron^t  to  raoorar  law^Mt. 
fxnieuion  of  seven  houses  situate  m  Qieitt  John  Street,  in  HH^^HS^ 
>1k  psrish  of  St.  John,  SoathfAi^,  •4i'>">i^  ""O^  other,  ^**<!*» 
Btdali  held  under  one  lease.  waiattm 

dame//,  Serjeant,   moved   for  judgment  «gutMt  the  SUljiS'JL-. 
(ami  ejector. — As  to  four  of  tin  hcnuw,  the  teunta  had  i^flwwjt 
"^ea  duly^  served ;  as  to  the  tbrw  remaimng  hooNt,  nun-  liaiMtw^ 
bend  16,  17,  and  18,  the  affidavit  itBted  that  thc^  mn  ^^MhT 

I  ■ad  had  been  for  some  time  past  nnooenpied,  end,  in  eon-  JSTiZU? 

Nqaence  thereof,  and  there  being  no  penoa  ia  or  about  i|Mw3Sh> 

tte  Raid  three  several  laat-meutioDed  hooMe,  or  eitbv  of  AttiwiS^ 

them,  the  deponent  was  unable  to  wrve  •  oop^  of  Uie  d^  a^MMd^tiM 

tUiation  and  notice  at  either  of  the  MJd  three  UetMiien-  ^^S'ii 

&aed  faonses,  but  that  he  affissd  ~a  eopy  upon  the  o 

dur  of  each  of  the  said  three  honees  nnmbered  16,  17>  md  h 

udl8;  that  all  the  houses  mentioned  in  the  declaration,  [ 

nd  for  which  this  ejectment  w&b  brought,  were  a4jci'^iig  ^^^  *°^  nodoa 

,  (Kb  other,  and  were  comprised  in  one  lease  thereof  which  ed  on  theonM- 

I  n»  granted  to  one  John  Whayman,  deceased,  and  which  tluw  homei 

ion  was  not  yet  expired ;  that  the  deponent  had  been  in-  ■"*  •  "PT 

■^  '^  *  •ened  on  one 

Iwined  and  believed  that  the  aaid  John  Whayman  died  D.,  tbatttor- 
toae  time  since  intestate  and  insolvent,  and  be  had  not  jooca,  wbo  h«d 
been  able  to  discover  wbo  was  the  personal  representative  h^t  rf  tomt- 
i£  tbe  said  John  Whajrman,  nor  did  he  know  where  the  "*  "»•  ""**■ 
iqipoeed  owner  or  landlord  of  tbe  said  three  last-men- 
ieoed  emptf  hooses  coold  be  found,  other  than  at  tbe 
■emiaei  mentioned  in  the  declaration,  where  the  deponent 
iw  informed  by  tbe  tenants  of  tbe  swd  other  bouses  that 
of  the  name  of  Jones  had  been  in  the  habit  of 
to  receive  tbe  rents  of  the  said  premises ;  but, 
he  deponent  having  been  informed  that  Mr.  George  Drew 
-M  tbe  attorney  and  solicitor  of  tbe  said  person  named 

VOL.  VIII.  T 
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1844.  Jones  who  received  the  said  rents  of  the  said  premises 
aforesaid  (14),  he  the  deponent  personally  served  the  si 
Gteorge  Drew  with  the  declaration  and  notice  by  delivi 
ing  a  copy  thereof  to  the  said  George  Drew,  who  admitt 
to  the  deponent  that  he  was  the  attorney  for  the  said  p 
son  named  Jones. — ^The  learned  Serjeant  submitted  tli 
enough  had  been  done  at  least  to  entitle  him  to  a  n 
nisi :  and  he  cited  Doe  d.  OsbaldUion  v.  Roe,  1  Dowl.  4S 
where,  the  affidavit  stating  that  inquiry  had  been  mai 
for  Cook,  one  of  the  tenants,  on  the  premises,  and 
being  found  that  he  and  his  family  had  left  and  were  a 
derstood  to  have  embarked  for  America,  and  did  not : 
tend  to  return,  and  that  the  declaration  and  notice  fa 
been  affixed  on  the  door  of  Cook's  house,  and  had  a 
been  delivered  and  read  over  and  explained  to  a  person  < 
the  premises  who  was  servant  to  one  of  the  tenants  * 
other  part  of  the  premises,  the  Court  granted  a  rule  nil 
directing  that  it  should  be  served  in  the  same  manner  i 
the  declaration  was  served. 

TiNUAL,  C.  J. — The  two  cases  seem  very  much  afib 
Take  a  rule  nisL 

The  rest  of  the  Court  concurring,  the  rule  was  drawn  t 
as  follows : — 

Rule  absolute,  unless  cause  shewn  to  the  contnu 
on  Tuesday  next — ^service  of  the  rule,  by  affixii 
a  copy  on  the  respective  outer  doors  of  the  hovi 
numbered  16, 17,  and  18,  in  Great  John  Stra 
in  the  parish  of  St.  John,  South wark,  being  p 
of  the  premises  in  question,  and  by  leaving  i 
other  copy  at  the  office  of  Mr.  George  Drew  in  I 
said  affidavit  named,  to  be  deemed  good  aervk 

(14)  The  impression  conveyed  to  the  Court  was,  that  Drew 
ney  for  the  lessee,  Whayman. 


Keble  v.  Wheeler.  7'hundau, 

Jumr  nth. 

'9U  an  action  of  assumpsit.  The  first  count  of  Byccriain  mu 
aration  stated  that  the  plaintiff,  before  and  at  t)ie  ihe  port  of  ** 
making  the  promise  of  the  defendant  thereinafter  n^'coinrai »'.''' 
sntioned,  to  wit,  on  the  14th  of  September,  1842, 


cnrities  for  money,  that  is  to  say,  a  certain  assign- 
laring  date,  to  wit,  the  18th  of  August,  1824,  under 
lis  and  seals  of  divers,  to  vrit,  scvcq  of  the  commia-   '3'''  •*""_ 

bonib.     Tlie« 

iicting  in  the  execution  of  an  act  passed  in  the  43  bondi  wen  M 
intituled  "  An  act  for  abolishing  certain  dues  called  („(j  at  a  per 
istoms,  anchorage,  and  ground^^e,  and  for  improv-  ^^' ("e  ktoo- 

port  of  the  town  of  Southampton,  for  makin?  a  tiono' eight. 

•^  .     .  ■       ,      ^°'  '""■  "'^''■ 

ent  dock  for  the  security  of  ships,  for  extending  the  which  were 

ud  wharfs,  and  making  docks  and  piers  in  the  har-   M."up(,i, 

;re,  and  for  erecting  warehouses  for  the  safe  custody  "'"'^^  '  momo- 

!  and  merchandise,  and  for  imposinir  certain  (hities    mdoned  More 

or  at  the  Uom 

abore  porposeB,'*  and  of  another  act  passed  io  ortheeMon- 
1  year  of  the  reign  of  his  said  late  Majesty,  intituled  t^dj,  whercb* 
*  for  altering  and  amending  an  act  made  in  the  ?"?''''?" 
ar  of  his  present  Majesty's  reign,  for  impromg  the  lund  ohIt) 
the  town  of  Southampton,"  for  securing  the  sum  of  cqit  inteRM  it 
ogether  mth  mterat  thereon,  to  Martin  Maddison  JiJriiS'flia 
inger,  hia  execnton,  administrators,  and  assigns,  J^Z^"^"  "?* 

promptL  J  nudfl, 
TbB  pluntiff, 
die  holder  of  Ihoe  dgbt  bondi,  wu  applied  to  bjr  one  C,  a  brokcT  employed  to  pnr- 
t  lecBriliM  tot  the  M'endant,  and  the  ^ainliff'  agreed  to  lell  to  the  defendant  "  eight 
bonds  for  lOOt.  each,"  nothing  being  laid  on  either  aide  u  to  the  rate  of  intereat 
MM«i.  The  hendi  io  qnertiDn  wen  left  wiHi  the  broker  tat  the  pnrpoae  of  Us 
em  traaafarrad,  and  remained  with  him  from  the  Hth  to  the  I6(b  of  September.  He 
ly  prepared  s  tranafsr  and  ^t  it  registered  b;  the  c\tA  to  the  commiwonen  under 
al  thea  for  the  fint  tine  disoorered  that  the  interest  payable  on  them  waa  by  the 
lam  on  the  back  limited  to  4  per  cent.,  and  immediately  rtpudisted  them. 
Itfdt  tor  the  contract  prme,  the  jnry  fbnod,  "  that  the  bargain  between  C,  as  the  de- 
agent,  and  the  plaintifT,  was  for  Old  Pier  boods  of  the  onud  aort,  at  5  per  cent. ;  bat 
Isiatiff  only  InUnded  to  tell  boadi  at  4  per  cent."    A  verdict  was  thereupon  entered 

and  that  the  indorse- 
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1844.         upon  the  credit  of  the  rates  and  duties  granted  and  made 
payable  by  the  said  acts ;  a  certain  other  assignment  &c. 
&c.  [enumerating  eight   several  bonds   for  100/.  each]; 
which  said  several  securities  respectively  had  been  before 
then  duly  transferred  by  the  said  Martin  Maddison  the 
younger  to  the  plaintiff  according  to  the  provisions  of  the 
said  acts  of  parliament,  and  which  said  securities  were 
then  of  certain  great  value,  to  wit,  of  the  value  of  800/.; 
whereof  the  defendant  then  had  notice :  and  the  plaintiff, 
at  the  request  of  the  defendant,  then  sold  to  the  defend-  ^«^ 
ant  the  said  securities  at  and  for  a  certain  price  betweei^;^ 
them  in  that  behalf  agreed  upon,  to  wit,  the  price  or  si 
of  800/.,  to  be  therefore  paid  by  the  defendant  to 
plaintiff  for  the  same :  and  thereupon,  in  consideration 
the  premises,  and  that  the  plaintiff  at  the  request  of 
defendant  would  transfer  and  deliver  the  said  securities        ^ 
the  defendant,  one  Robert  Wheeler,  one  Samuel  Wheel^^g* 
and  one  Robert  Wheeler  junior,  according  to  the  pn^^« 
sions  of  the  said  acts  of  parliament  thereinbefore  m^Q. 
tioned,  the  defendant  then  promised  the  plaintiff  to  pai/ 
him  the  price  or  sum  of  800/.  for  the  same,  whenever'  J^ 
the  defendant  should  be  thereunto  afterwards  requested  : 
averment,  that  the  plaintiff,  relying  on  the  said  promise 
did,  to  wit,  on  the  day  and  year  last  aforesaid,  duly  traos- 
fer  and  deliver  the  said  securities  to  the  defendant  and  the 
said  Robert  Wheeler,  Samuel  Wheeler,  and  Robert  Wheeler 
junior,  according  to  the  provisions  of  the  said  acts  of  pv- 
liament  thereinbefore  mentioned.     There  was  also  a  ocnuit 
upon  an  account  stated,  and  a  general  breach. 

The  defendant  pleaded — first,  non-assumpsit — secondlyi 
to  the  first  count,  that  the  defendant  did  not  buy  of  tbf 
plaintiff  nor  did  the  plaintiff  sell  to  the  defendant  the  nv 
securities  in  the  declaration  mentioned,  in  manner  ai 
form  as  the  plaintiff  had  in  the  said  first  count  allegr 
concluding  to  the  country — thirdly,  to  the  first  count,  tf 
the  plaintiff  did  not  transfer  and  deliver  the  securitie 
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1844.  powers  conferred  upon  them  by  these  acts,  the  < 
sioners  granted  several  of  these  bonds  bearing  5  [ 
interest. 

On  the  18th  of  August,  1824,  the  ccmimissioiK 
cuted  eight  of  these  bonds  for  lOOL  each  to  Mr. 
son,  the  banker,  at  Southampton.  These  eight  boi 
all  the  others,  upon  the  face  of  them,  purported 
interest  at  5  per  cent.;  but,  when  Mr.  Maddisou  too 
he  agreed  with  the  commissioners,  in  consideration 
abating  some  nuisance,  and  paying  the  interest  re 
to  receive  4  per  cent,  instead  of  5  per  cent. ;  and  a 
randum  to  that  efifect,  signed  by  Mr.  Maddison, 
tested  by  the  same  witness  who  attested  the  exee 
the  bonds,  was  indorsed  on  the  hack  of  each  bo 
Each  bond  was  indorsed — "  Bond  for  securing  1( 
interest  at  the  rate  of  4/.  per  cent.''  Mr.  Maddis4 
was  called  as  a  witness,  stated  that  the  memorand 
written  b^fbre  the  bonds  were  executed.  It  appearec 
payments  noted  on  the  back  of  the  bonds,  that, 
year  immediately  succeeding  their  date,  Mr.  M 

turn  per  annum,  to  be  paid  half-  half-yearly,  being  at  the : 

yearly.  per  cent,  per  annum,  as  a 

The  50  Geo.  8,  c.  clxviii,  enables  terest  on  &e  within-writ 

persons  entitled  to  any  of  the  se-  and  in  discharge  of  th< 

curities  for  the  money  borrowed  or  within  mentioned  to  be  ; 

to  be  borrowed  upon  legal  interest,  yided  the  treasurer  or 

or  raised  or  to  be  raised  by  the  appointed  in  pursuance  d 

granting  of  annuities  under  that  act  in-mentioned  acts,  or  hi) 

or  the  recited  act  of  43  Geo.  3,  c.  bankers  in  Southampton 

xxi,  and  their  respective  executors,  shall  well  and  truly  pay 

administrators,    or    assigns,    from  of  money  upon  the  day 

time  to  time  and  at  all  times  there-  shall  become  due,  or,  at 

after,  by  writing  under  their  hands,  after  the  same  shaU  bee 

to  transfer  the  same.  immediately    on    deman 

(16)  This  memorandum  was  as  being  made  by  him  the 

follows :  —  **  The    within-named  tin  Maddison,  or  by  his 

MartinMaddison  hereby  covenants  administrators,  or  assign 

and  agrees  that  he  shall  and  will  was  signed  by  Maddiaoi 

accept  and  receive  the  sum  of  2/.  sealed. 
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iteifti  interest  at  the  rate  of  6  per  cent.^  but  that  after-        1844. 
virds  and  down  to  the  year  1831  (when  he  sold  the  bonds 
to  the  plaintiff  for  80/.  each)^  he  received  interest  at  4  per 
oeDt.(mIjr. 

In  August,  1842,  the  plaintiff's  brother,  with  the  know* 
ledge  of  the  plaintiff,  called  on  one  Joseph  Clark,  a  share* 
broker  at  Southampton,  and  informed  him  that  the  plain- 
tiff had  some  Old  Pier  bonds  to  dispose  of,  telling  him 
ili^  were  a  good  security,  and  paid  5  per  cent,  interest. 
It  did  not  appear,  however,  that  the  plaintiff  authorized  or 
WM  e?en  aware  of  this  representation.  On  the  27th  of 
Aogut  Clark  addressed  the  following  letter  to  the  plaintiff: 

''  Southampton,  8th  month,  27th,  1842. 
"Dr  Eeele, — Some  time  since  I  understood  thou  hadst  Letter  of  Aug. 
fcraale  a  bond  or  bonds  on  the  Old  Pier  of  this  port ;  and  ^  pilfJSff. 
tte  reason  of  my  now  writing  is  that  I  think  I  know 
of  a  person  who  would  be  willing  to  purchase  at  par,  if 
Aoa  consent  to  pay  the  transfer  expenses.'' 

In  reply  to  this  the  plaintiff  informed  Clark  that  he  had  Reply, 
tome  bonds  of  that  description,  which  he  was  not  unwill- 
ing to  dispose  of;  but  that,  with  respect  to  paying  the 
Ml  of  transfer,  he  did  not  know  the  usual  practice ;  and 
k  requested  Clark  to  state  from  his  own  knowledge  and 
Qferienoe  as  an  agent  what  was  the  usual  practice,  and 
fte  amount  of  expense.     On  the  31st  Clark  replied  to 


"  There  is  no  fixed  practice  with  regard  to  who  shall  pay  Letter  of  Aog. 

(ipeiises:  it  is  as  buyer  and  seller  can  agree,  and  some-  toi,^" 

!     tnaes  fSalls  on  one  and  sometimes  on  the  other.    In  this 

iBrtance  I  have  sold  two  bonds  to  the  gentleman  in  ques- 

tioii,  eoBveyed  free  of  expense  to  him,  at  par ;  and  he  sig- 

Bifiedf  that,  if  I  could  get  him  1000/.  more  on  the  same 

tcffus,  lie  might  take  them :  and  hearing  thou  wast  anxious 

to  seU,  occasioned  me  to  write.     The  expenses  on  the 
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1844. 


stamps  depend  on  the  bonds :  if  the  1000/.  is  in  OM^  ^ 
stamp  will  be  35«. ;  if  two  or  more^  35«.  each.  My  cc 
mission  is  one  half  per  cent.  If- this  opportunity  is  losl 
may  be  a  very  long  time  before  they  are  sold,  as  I  h 
had  the  others  many  months  for  sale.'' 

Clark  was  told  that  the  plaintiff  held  eight  100/.  bon 
and  by  letter  of  the  3rd  of  September  he  inquired  wl 
the  interest  on  them  fell  due,  and  was  informed  that  it  ^ 
payable  in  February  and  August.  On  the  6th  of  Septc 
ber  he  wrote  to  the  plaintiff  as  follows : — 

Letter  of  Sept.    .  "  Dr.  Keele, — ^The  gentleman  writes  me  this  day  that 
e^fi^miamc  to  ^^  ^^^  ^^le  800/.  Old  Pier  bonds  upon  the  terms  stal 

viz.  at  par,  conveyed  free  of  expense  to  him.  Thou  i 
therefore  please  to  send  them  to  me  immediately,  thi 
may  proceed  to  have  them  transferred  and  stamped.  1 
will  take  three  or  four  days  to  accomplish,  as  they  ' 
have  to  be  sent  to  London  to  be  stamped  after  the  traa 
is  indorsed  on  them.  When  completed,  the  amount  al 
be  paid  to  thy  order  to  any  bank  here,  or  to  the  Han 
shire  Bank,  Newport.'* 


Bonds  de- 
pofited  with 
Clark. 


On  the  14tfa  of  September,  the  bonds  were  accordini 
handed  to  Clark  for  the  purpose  of  procuring  the  transl 
On  the  16th,  the  transfer  was  duly  entered  and  registei 
pursuant  to  the  act.  The  money  was  deposited  at  Mad 
son's  bank,  to  be  paid  over  on  receipt  of  the  bonds :  i 
when  Clark's  son  took  the  bonds  to  Maddison's,  his  att 
tion  was  for  the  first  time  called  to  the  indorsement 
the  back  reducing  the  interest  to  4  per  cent,  wherea] 
he  immediately  addressed  the  following  letter  to  . 
plaintiff  :— 


Letter  of  Sept.  ''I  have  only  just  now  discovered  an  indorsement 
CUrk's  son  to  the  back  of  the  Pier  bonds,  whereby  the  interest  is  redu 
the  plaintiff.      to  4  per  Cent.,  of  which  I  was  before  not  at  all  aware,  c 

eluding  of  course  that  they  bore  5  per  cent,  as  on  the  fiic 
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the  hoain:  and^  as  the  gentleman  who  bought  them  did         I844« 
ao  ooder  this  impression^  he  will  not  of  coarse  take  them 
it  the  same  price  at  4  per  cent.    I  therefore  wish  to  know 
at  thj  early  convenience  whether  thou  wilt  make  him  any 
other  offer,  or  whether  they  shall  be  returned. 

''P.  S.  I  think  when  thou  brocrght  them  up  I  should 
hm  been  informed  of  their  being  indorsed  at  4  per  cent., 
ittSper  cent,  was  fully  understood  in  the  price/'- 

It  appeared  that  Old  Pier  bonds  were  known  in  the 
XBirket  as  securities  bearing  interest  at  5  per  cent,  and  not 
otherwise;  that  the  bonds  in  question  were  the  only  ones 
190a which  the  reduced  interest  was  payable;  and  that 
Old  Pier  bonds  had  been  sold  for  100/.  each,  but  never  for 
Im^  except  in  the  instance  of  the  sale  by  Mr.  Maddison  to 
the  plaintiff. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
Wpin  was  for  Old  Pier  bonds  in  the  ordinary  form  and 
it  the  ordinary  rate  of  interest  or  not. 

Thqr  found  that  the  bargain  between  Clark,  as  Wheeler's  finding  of  the 
^t,  and  the  plaintiff,  was  for  Old  Pier  bonds  of  the  ^^* 
iSQalsort,  at  6  per  cent.;  but  that  the  plaintiff  only  in- 
tended to  sell  bonds  at  4  per  cent. 

A  verdict  was  thereupon  entered  for  the  defendant  on 
^  first  three  issues,  he  undertaking  to  re-transfer  the 
^hirea  if  the  verdict  should  stand,  at  the  plaintiff's  ex- 
PCQae;  with  liberty  to  the  plaintiff  to  move  to  enter  a  ver- 
^  for  him  on  the  issues  found  for  the  defendant,  with 
^.  damages,  if  the  Court  should  think,  that,  notwith- 
standing the  finding  of  the  jury,  the  plaintiff  was  entitled 
^  tncceed  upon  those  issues.  The  issue  on  the  fourth 
{let  was  found  for  the  plaintiff,  no  attempt  having  been 
lade  on  the  defendant's  part  to  sustain  that  plea. 

t^hnnieS,  Serjeant,  accordingly,  in  Easter  Term  last,  ob- 
wed  a  role  nisi  to  enter  a  verdict  for  the  plaintiff  on  the 
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first  tkree  nsoes,  with  800/.  damages. — He  •abmitted— 
first,  that,  inasmuch  as  there  had  been  no  nunepreseDti- 
ttoo  on  the  plaintiff's  part,  and  Clark,  the  defendufi 
agent,  had  had  ample  means  and  <^^rtnnity  to  poaeti 
himself  of  the  fact  that  these  particnlar  bonds  bore  intemt 
at  4  per  cent,  onlr,  the  role  careat  emptor  ahould  applf— 
secondly,  that  these  bonds,  notwithstanding  the  memonn- 
dam  indorsed  thereon,  were  still  bonds  bearing  intereitit 
5  per  cent.,  the  indorsement  being  of  no  legal  force  to  tuj 
the  bond ;  and  he  cited  Bleaurhantt  r.  Pientm,  8  Ltr. 
334,  TAoR^wott  Y.Broum,  7  Taunt.  %6,  1  Moore,  368,  aid 
Bjthewood's  Conr^ancing  (by  Jarman),  Vol.  8,  p.68S. 

Talfoard,  Seijeant  {BaU  was  with  him),  now  sbeKfll 
canse. — The  jurr  came  to  a  perfectly  jnst  conclusion.  Tbe 
defendant  never  was  the  purchaser  of  these  bonds  as  th^ 
nltimately  tamed  ont.  Clark  can  scarcely  be  said  to  bin 
been  the  agent  of  the  defendant.  He  waa  first  put  in 
motion  by  the  plaintiff,  and  his  commission  was  to  bepiid 
by  the  plaintiff.  [Cresgwell,  J. — I  should  rather  infer  from 
the  correspondence  that  he  was  the  agent  of  the  defeini" 
ant.]  Probably  he  may  more  properly  be  said  to  hut 
been  agent  for  both  parties :  at  all  events,  he  was  onlf 
anthorized  by  the  defendant  to  buy  Old  Pier  bonds  bea^ 


TRINITY  TBBM,  7  VICTORIJL  881 

MiUkuL   An  indorsement  on  a  deed  after  it  has  been         1844. 

called  by  the  parties^  but  written  at  the  same  time  with 

tie  sealing  and  deliveryj  is  part  of  the  deed — Lybum  v. 

Wmrmffttm,  1  Stark.  162.    Besides^  these  are  not  instru- 

aents  to  be  enforced  in  a  Court  of  law ;  and  therefore  the 

queition  is  not^  whether  they  are  at  law  to  be  treated  as 

Imds  bearing  interest  at  5  per  cent.,  but  whether  in 

Squty  the  commissioners  would  be  entitled  to  pay  them 

offtt  4per  cent.    It  is  quite  clear  that  this  is  a  case  in 

^which  Equity  would  relieve — Simpson  y.  Vaughan,  2  Atk. 

81;  Madd.  Pr.  Ch.  59.    Was  the  purchaser  to  buy  a  chan- 

coy  suit?    Besides,  it  is  by  no  means  dear  that  an  action 

"^rould  not  lie  against  Maddison  upon  his  contract,  for 

^bich  there  was  ample  consideration  in  the  abatement  of 

tlie  nuisance.     [Tindal,  C.  J. — ^And  probably  also  in  the 

pQinpt  payment  of  the  interest  half-yearly.]     The  real 

qieition,  however,  is,  did  the  defendant  mean  to  buy  bonds 

boring  interest  at  4  per  cent,  ouly?    Even  assuming 

Alt  Clark  had  the  most  ample  means  and  opportunity  of 

iupection,  was  it  within  the  scope  of  his  authority  to  buy 

tkew  bonds  at  4  per  cent.  ? 

Goselee,  Serjeant  {Crowder  and  Kinglake  were  with 
^),  in  support  of  the  rule. — There  is  no  foundation  {or 
^  assumption  that  it  was  understood  between  the  parties 
^  the  bonds  bore  interest  at  5  per  cent.  The  verbal 
I'Bpesentation  made  by  the  plaintiff's  brother  merged  in 
^  subsequent  written  contract :  that,  therefore,  must  be 
^wn  out  of  consideration.  If  the  contract  rested  upon 
^  correspondence,  the  construction  of  that  was  for  the 
^ge,  and  not  for  the  jury.  It  is  submitted,  however, 
^  the  contract  was  the  transfer  and  registration  thereof, 
^^  vested  the  title  to  the  shares  in  the  defendant. 
[OnmoeUf  J. — ^The  jury  expressly  find  that  the  bargain 
Ween  Clark,  as  Wheeler's  agent,  and  the  plaintiff,  was 
b  Old  Pier  bonds  of  the  usual  sort,  at  5  per  cent]     The 
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1844.  facts  do  not  warrant  that  conclusion.  Both  parties  act 
with  bon&  fides:  the  broker,  who  was  the  defendan 
agentj  prepared  the  transfer,  and  had  the  bonds  in  ] 
possession  for  two  days :  he  therefore  had  ample  opporfl 
nity  to  inform  himself  of  that  which  was  patent  upon  t 
instruments ;  and  the  rule  caveat  emptor  directly  appli* 
[Tindal,  C.  J. — ^You  must  first  fix  him  with  the  characl 
of  emptor.]  Assuming  that  the  bargain  was  for  bon 
bearing  interest  at  5  per  cent.,  these  are  such  bonds.  T 
defeazance  at  the  back  cannot  in  law  operate  to  chan 
their  character.  There  is  no  consideration  on  the  face 
the  memorandum  to  enable  the  commissioners  to  mainti 
assumpsit  against  Mr.  Maddison  or  anybody  else,  as  su 
gested. 

TiNDAL,  C.  J. — I  am  of  opinion  that  the  verdict  wlu 
has  been  entered  for  the  defendant  in  this  case  oughf 
stand.  The  question  arises  upon  a  contract  by  which  ^ 
defendant  agreed  to  purchase  from  the  plaintiff  cert 
securities  that  are  called  bonds,  though  strictly  speaki 
such  is  not  the  true  character  of  the  instrument.  Wb 
the  contract  was  about  to  be  completed,  the  Old  Pier  bon 
in  this  particular  case  turned  out  to  be  bonds  with  a  certa 
memorandum  indorsed  thereon.  It  will  be  necessary,  then 
fore,  to  see  how  far  the  memorandum  so  indorsed  vark 
the  nature  of  the  original  instrument.  The  bond  in  ii 
original  state  is  in  the  nature  of  an  annuity  secured  on  tl 
pier  dues,  which  in  no  event  could  exceed  5  per  cent.,  bt 
until  the  100/.  was  paid  the  bond  would  be  an  existin 
security.  The  amount  of  interest  might  vary  each  yd 
according  to  the  fluctuating  proceeds  of  the  dues, 
would  appear,  however,  from  the  evidence,  that  short 
after  or  at  the  time  these  securities  were  granted  the 
per  cent,  interest  was  actually  paid  upon  them :  and  t! 
whole  evidence  is,  that  "  Old  Pier  bonds  '^  were  general 
understood  to  be  bonds  bearing  interest  at  5  per  cent,  a 
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An  an  oilier  Ixmds  of  the  deacriptbn  in  qneatioii  that 
CKHM  iito  the  maiket  bore  interest  at  that  rate.    Sndi 
kinithe  original  state  of  these  instmments,  on  the  bac^ 
tf  thHBuow  in  question  was  an  indorsement,  bearing  even 
te  nth  the  bonds,  vis.  the  18th  of  Aogost,  1884^  and 
pond  to  hare  been  written  before  the  bonds  were  .exe* 
csted;  and,  aa  there  was  no  other  evidente  on  the  aab- 
JKtf  the  finr  presumption  is  that  the  whole  was  one  trans- 
•tiiQQ«    It  ^ppearSi  then,  that  Mr.  Maddison,  the  gentle- 
HI  to  whom  these  bonds  were  granted,  was  content  to 
Mfk  SL  per  half-year  on  each  bond,  and  thus  place 
Hwdf  in  ja  different  position  from  other  persons  who 
■^  lend  monsj  to  the  commissioners,  provided  such  ra- 
zeed interest  were  regularly  paid.  He  got  what  appeared 
bliiDi  a  benefit;  probabty  thinking  it  more  convenient 
^  kiTe  certainty  and  a  smaller  amount  of  iuterest,  than  to 
kpot  i^on  the  same  footing  as  the  other  bond-holdi^n* 
^OBonting  this  memorandum  he  binds  himself  not  to 
fattad  more  than  4  per  cent,  interest.     Such  being  the 
Ate  of  these  eight  bonds,  it  appears  that  the  plaintiff,  who 
kd  purchased  them  from  Mr.  Maddison^^was  desirous  of  sell- 
ing them,  and  that  he  was  applied  to  on  the  subject  by  one 
Clark,  who  acted  aa  agent  for  the  defendant,  who  wanted  to 
QiTett  money  in  securities  of  that  description.  What  would 
be  this  person's  understanding  when  eight  Old  Pier  bonds 
Vers  offered  to  him  without  anything  to  call  his  attention 
to  the  bargain  made  by  the  original  holder  with  the  com- 
^Baiioners  ?    Would  he  not  naturally  suppose  that  he  was 
pothasing  bonds  at  5/.  per  cent.  ?    And  accordingly  the 
JQij  find  that  '^  the  bargain  between  Clark,  as  Wheeler's 
^t,  and  the  plaintiff,  was,  for  Old  Pier  bonds  of  the 
^aud  sort,  at  5  per  cent.;''  though  they  add  that  ''the 
llnatiff  only  intended  to  sell  bonds  at  4  per  cent."    The 
fhiatiS;  therefore^  stands  absolved  from  any  imputation 
^biad:  and,  in  the  absence  of  fraud,  the  question  is  on 
^Uch  nde  is  the  preponderance  of  laches.  If  the  plaintiff's 
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1844.  oonduct  exhibited  the  greater  laches^  on  him  should  i 
the  loss.  l%e  plaintiff^  at  the  time  he  contracted  to  i 
these  bonds^  knew  that  they  only  bore  interest  at  4  ] 
cent,  and  he  mnst  also  have  known  that  the  general  i 
derstanding  was  that  Old  Pier  bonds  bore  interest  at  5  ] 
cent.  It  appears  to  me^  therefore,  that  he  was  guilty 
laches  in  not  disclosing  to  the  intended  purchaser  the  i 
istence  of  the  memwandum  on  the  back  of  the  bonds 
was  offering  for  sale  lowering  the  rate  of  interest  to  4  ] 
cent.;  and  this  laches  on  his  part  avoids  the  contra 
The  only  pretence  for  imputing  laches  to  the  defendant, 
Aat,  though  his  agent  Clark  had  the  bonds  in  his  possi 
sion  for  the  space  of  two  days,  he  did  not  discover  1 
memorandum  indorsed  upon  them.  There  being  the 
neral  understanding  I  have  before  adverted  to,  I  do 
see  that  he  was  bound  to  look  further.  It  is  also  to 
observed  that  this  laches  on  the  part  of  the  defendi 
worked  no  injury  to  the  plaintiff;  but,  on  the  contrai 
the  laches  of  the  plaintiff  operated  a  direct  injury  to  tl 
defendant.  Upon  the  whole,  I  think,  that,  the  conduct 
the  plaintiff  having  been  such  as  to  lead  the  defendant 
the  Mr  and  well-grounded  supposition  that  he  was  ba 
gaining  for  bonds  bearing  interest  at  5  per  cent.,  wkf 
those  he  had  to  sell  bore  interest  only  at  4  per  cent.,  it 
the  fault  of  the  plaintiff  that  the  contract  has  failed,  a] 
therefore  the  verdict  must  stand. 

CoLTMAN,  J. — I  am  of  the  same  opinion.     The  bo 
and  the  indorsement  are  to  be  looked  at  as  one  agreeme 
It  is  true  that  at  law  a  bond  cannot  be  put  an  end  to  b; 
parol  contract.    But  I  cannot  entertain  a  doubt  but  tl 
in  Equity  the  obligee  would  be  restrained  to  4  per  cent, 
terest  on  these  bonds.  The  question  here  is,  what  was 
contract  into  which  this  defendant  entered — whether 
jury  were  justified  in  concluding  that  the  bargain  was 
bonds  bearing  interest  at  5  per  cent.  In  order  to  see  w 
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ftepirties  are  referriDg  to  in  the  contract  they  make^  we  1844. 
Bistlook  atall  the  drcnmstances.  On  the  27th  of  August^ 
1842,  Clark  writes  to  the  plaintiff  saying  that  he  hears  he 
hi  iome  bonds  to  selL  That  refers  to  a  previous  oonver- 
mUm  with  the  plaintiff^s  brother.  The  bonds  were  de- 
leribed  as  Old  Pier  bonds ;  and  bonds  of  that  description 
were  generally  understood  to  bear  interest  at  5  per  cent. 
Hie  drcnmstances  were  undoubtedly  conflicting ;  but  it 
m  for  the  jury  to  exercise  their  discretion  upon  them ; 
Qd  we  cannot  set  aside  their  verdict  unless  we  are  satis- 
lied  that  they  have  come  to  a  wrong  conclusion.  So  far 
turn  thinking  that  they  have  done  so^  I  am  satisfied  that 
Ae  jury  have  done  right.  The  circumstances  of  Clark 
Isnng  kept  the  bonds  in  his  possession  two  days^  and 
of  his  having  got  the  transfer  registered,  were  well  worthy 
of  eonaidenition :  but  they  are  not  so  far  conclusive  as  to 
(nolode  the  defendant  from  explaining  those  circum- 
toces :  and  I  think  it  is  not  too  late  for  him  now  to  say 
Alt  these  are  not  the  bonds  he  bargained  for. 

CissswBLLy  J. — I  am  also  of  opinion  that  this  rule  must 

bediicharged.    At  the  trial  the  jury  found  that  the  bar* 

pin  was  for  bonds  bearing  interest  at  5  per  cent.,  but  that 

the  plaintiff  intended  to  sell  bonds  bearing  interest  at  4 

per  cent.    I  apprehend  the  question  reserved  for  us  is, 

whether  upon  the  evidence  reported  to  us  we  find  ourselves 

bound  to  conclude  that  the  plaintiff  was  entitled  to  the 

verdict  upon  the  first  and  second  issues.    It  appears  to 

oie  that  he*was  not.    It  seems  that  the  bonds  bargained 

bt  were  Old  Pier  bonds,  without  any  specific  description. 

Hat,  according  to  the  evidence,  must  be  taken  to  imply 

bonds  carrying  5  per  cent,  interest;   and,  further,  they 

were  described  by  the  plaintiff^s  brother  as  bonds  at  5  per 

cent.,  and  the  whole  correspondence  was  with  reference  to 

the  bonds  so  described.    Although,  therefore,  the  plaintiff 
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was  guilty  of  no  fraud  in  the  transaction,  yet  he  did  in  But 
describe  the  bonds  as  the  defendant  nnderatood  them ;  and 
therefore  the  parties  most  be  considered  aa  hanng  con- 
tracted in  the  manner  found  by  the  jvuj.  What  vu  Is 
bind  the  defendant  ?  The  delivery  of  the  bonds  to  hi* 
agent  did  not  constitnte  the  bargain,  but  it  was  in  eteea^ 
tion  of  a  previous  bargain :  and  the  only  qnestiaii  i* 
whether  the  defendant  accepted  the  bonds  so  delivend  •■ 
and  for  an  execution  of  the  contract  Waiving  the  qoes- 
tion  as  to  authority,  it  appears  to  me  that  there  was  no- 
thing done  by  Clark  to  shew  that  these  bonds  were  ac- 
cepted in  satisfaction  of  the  contract.  TJnlesa  they  were 
bonds  bearing  interest  at  &  per  cent.,  the  defendant  was  sot 
bound  to  accept  and  did  not  in  fact  accept  them,  as  allied 
by  the  plaintiff :  so  the  jury  have  found.  Then,  were  these 
bonds  at  5  per  cent.?  It  seems  to  he  a  little  donbtfol 
when  the  memorandum  was  signed :  if  before  the  tealiiif 
and  delivery  of  the  bonds,  which  is  probable,  the  memo- 
randum might,  within  the  case  of  Burgh  v.  Pnsttm,  8  T.  S- 
483,  become  part  of  the  bond.  But  it  was  at  all  eveoti 
binding  in  Equity.  The  defendant,  therefore,  was  not 
bound  to  accept  these  bonds  in  satisfactioQ  of  the  OOB- 
tract,  and  consequently  the  verdict  is  properly  entered  te 
him. 

Bnle  diacha^ied. 
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s  1844. 

Bedells  and  Another  v.  Massey.  Tuesdt^^ 

n^  June  nth. 

JlHIS  was  an  action  on  the  case  for  an  alleged  infringe-  in  caw  for  the 
Mcnt  by  the  defendant  of  a  patent  granted  to  the  plaintiffs  L^J^^j^'''  "*' 
for  '^Improyements  in  the  manufacture  of  elastic  fabrics  *«»*^f  that 

'  ,  non  concesnt 

sui  articles  of  elastic  fabrics/'    The  declaration  was  in  the  ii  a  good  plea. 

^:"«"  ronn.  that  a  plea  (the 

The  defendant,  being  under  terms  to  plead  issuably,  ^"f^figVJK 
obtained  a  Judge's  order  for  leave  to  plead  the  several  tiffa  faiidy  re- 

I  .         r  .  .  presented  to 

Ideas  mentioned  in  the  following  abstract: — First,  non  the.Queen that 

CQBoessit — secondly,  that  the  plaintiffs  were  not  the  in-  inventf^was 

'venton  of  the  supposed  invention — thirdly,  that  the  inven-  ^enT^Sather 

tkm  was  no  improvement — fourthly,  that  the  invention  Majesty  con. 

fiding  in  such 

ifunot  new — ^fifthly,  that  the  invention  was  not  an  inven-  repreaentation 
tbn  of  a  manufacture — sixthly,  that  the  invention  was  of  ™  ^  m^' 
iMme  to  the  public — seventhly,  that  the  plaintiffs  did  not  ^**  wicii  re- 

y_        ,  ,  presentation 

by  the  instrument  in  writing  mentioned  in  the  declaration  was  false,  and 

pvticiilarly  describe  the  invention  &c.  as  alleged — eighthly,  supposed  in. 

tbit  the  plaintifis  did  not  cause  any  specification  to  be  in-  i;^"^^^  ".""** 

wDed  in  Chancery — ^ninthly,  not  guilty.  ™«*»^  ™>«^' 

•  .  properly  be 

The  first  plea  that  was  afterwards  delivered  was  as  fol-  pleaded  to- 
Iwpi: — ^'"The  defendant,  by  T.  W.,  his  attorney,  says  that  ^ea^(ihT8ixth) 
lier  said  Majesty  did  not  give  and  grant  unto  the  plaintiffs,  ^*y  *  ^^^  *°J^ 
their  executors,  administrators,  and  assigns,  her  especial  no  use  to  the 
licenae,  full  power,  sole  privilege,  and  authority,  that  they  two  pleas  not 
the  said  plaintiffs,  their  executors,  administrators,  and  as-  tkUythesame; 
signs,  by  themselves  gr  by  their  deputy  or  deputies,  ser-  ^^^\  ^^  ^ 
rants,  or  agents,  or  such  others  as  they  the  said  plaintiffs,  cientiy  corre- 

.  ji     •    •  X     >.  •  1.      u  sponded  with  an 

executors,  admimstrators,  or  assigns,  snoala  agree  abstract  stating 
and  no  others,  should  and  lawfully  might  make,  use,  ^e*^^on*^®J"no 
and  exercise  the  said  supposed  invention  of  improvements  impro?ement." 
in  the  manufacture  of  elastic  fabrics  and  articles  of  elastic 
fidnricsy  in  the  declaration  mentioned,  in  manner  and  form 
as  in  the  declaration  in  that  behalf  alleged,  concluding  to 
the  ooontry. 

vol-  VIII.  z 
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1044.  The  third  plea  was  as  follows : — "  And  for  a  f 

in  this  behalf  the  defendant  says,  that^  before  1 
of  the  said  supposed  letters  patent  in  the  dedai 
tioned^  to  wit,  on  the  1st  of  January,  1842^  the 
by  their  petition  in  the  said  supposed  letters 
declaration  mentioned,  represented  and  suggesfa 
said  Majesty  that  the  said  supposed  invention 
in  the  declaration  and  described  in  the  said  ins 
writing  under  the  hand  and  seal  of  the  plai 
Bedells,  in  the  defendant's  second  plea  set  foi 
invention  of  improvements  in  the  manufacture 
fabrics  and  articles  of  elastic  fabrics :  and  the 
further  says  that  her  said  Majesty,  believing  an 
in  and  acting  and  proceeding  upon  the  said  rep 
and  suggestion  of  the  plaintiffs,  and  in  pursus 
consideration  thereof,  did  make  the  said  supp 
patent  and  also  the  said  gift  and  grant  in  the 
alleged  to  be  made :  and  the  defendant  furthe 
the  said  representation  and  suggestion  so  mi 
plaintiffs  to  her  said  Majesty  as  aforesaid  wai 
untrue,  and  her  said  Majesty  was  thereby  u 
and  deceived,  and  that  the  said  supposed  inv 
not  an  invention  of  improvements  in  elastic  i 
articles  of  elastic  fabrics,  in  manner  and  form 
plaintiffs  so  falsely  and  untruly  represented  anc 
unto  her  said  Majesty  as  aforesaid,  whereby  anc 
whereof  the  said  supposed  letters  patent  were  a 
and  void'^ — verification. 

Byles,  Seijeant,  on  a  former  day  in  this  term, 
rule  calling  upon  the  defendant  to  shew  cause  w 
of  the  order  (and  the  rule  thereon)  as  authoria 
fendant  to  plead  the  first  and  third  pleas  sh< 
rescinded,  and  such  first  and  third  pleas  set 
submitted  that  the  first  plea  was  not  issuable 
was  frivolous   and  idle,  inasmuch  as  the  defe 


T^IKITT  TBBM^  7  yiCTOBIiB.  889 

<i(o|fpe4  from  denying  the  Qaeen's  grants  unleM  in  the  1844. 

eye  of  finrad ;  and  that  the  third  plea  was  substantially  bm1[^ 

the  wie  aa  the  sixth,  and  presented  a  di0erent  defei^  «*• 
ttm  that  sugg^ed  by  the  abstract. 

CJkoHieff,  Seijeant  {Hmdmariih  was  with  him),  now  shewed  Fint  plea. 
MManrThe  otyect  of  the  plea  of  non  concessit  is,  to  enable 
the  defendant  to  iBwfnikm  Iha  qperation  of  the  grant  in  the 
terms  in  which  the  plaintiffs  have  alleged  it*  It  is  not  now 
pleaded  for  the  first  time*  Such  a  plea  was  pleaded  in 
Xkkeb  y.  The  London  CtfwUcJume  Company,  where  the  de-> 
dantion  stated  the  patent  tp  be  for  improvements  iu  ma- 
duneiy  for  covering  fibres,  and  the  letters  patent  were  for 
improvements  in  maohipeiy  for  r€-covering  Qbres;  and 
Ytfious  proceedings  tpo)^  place  in  Chancery  in  consequence 
of  thfit  plei^  having  been  pat  upon  the  record,  and  no  one 
9*ir  suggested  that  the  plea  was  not  a  %QqA  one :  see  1 
Webster's  Patent  Case^,  656.  Unless  thii  plea  be  allow- 
able, the  defendant  has  np  mode  of  putting  in  issue  the 
^xutence  of  the  grant  to  the  purport  and  effect  which  the 
plaintiffs  have  thought  fit  to  ascribe  to  it :  he  cannot  set 
out  the  letters  patent  on  oyer,  and  then  demur — Jeffery  v. 
W^e,  2  Doug.  475 ;  and  he  could  not  plead  nul  tiel  record, 
la  Ca  Litt.  260.  a.,  it  is  said :  "  If  a  grant  by  letters  patent 
iU)der  the  Great  Seal  he  pleaded  and  shewed  forth,  the 
Averse  party  cannot  plead  nul  tiel  record,  for  that  it  ap- 
pears to  the  Court  that  there  is  such  a  record;  but,  inas- 
much as  it  is  in  nature  of  a  conveyance,  the  party  may 
deny  the  operation  thereof,  therefore  he  maj  plead  non 
^^ncessit^  and  prove  in  evidence  that  the  king  bad  nothing 
ifl  the  thing  granted,  or  the  like."  In  Badddey  v.  Lep- 
pingwell,  3  Bipr.  15^4,  Wilmot,  J.,  says :  "  Noa  concessit 
puts  the  operation  of  the  grant  in  question.  If  a  man 
pleads  a  grant  from  the  Crown  under  the  Great  Seal,  and 
tlie  other  pleads  nou  concessit;  ip  this  case  the  letters  pa- 
tent are  confessed,  but  the  effect  and  operation  of  them  is 

z2 


840  IN  THE  COMMON  PLEAS^ 

1844.        denied :  the  effect  of  that  issue  of  non  concessit  is,  that  the 
Crown  had  nothing  in  the  land,  or  that  the  tenements  did 
not  pass  by  the  letters  patent.     So  is  Hynd^a  Case,  in  4 
Co.  71.  b.,  and  Eden's  case,  in  6  Co.  15.  b.,  expressly.     A 
grant  without  right  is  absolutely  void.'^  In  Hynd^s  Case, 
an  objection  taken  was,  "  that  records  (for  the  avoiding  o: 
infiniteness,  which  the  law  abhors,)  are  so  high  and 
that  they  import  in  themselves  inviolable  truth,  which,  ift:f^         !j 
any  dare  to  deny,  the  law  attributes  so  great  honor  ^^^^^c^  ^nf] 
credit  to  them  that  they  shall  be  tried  only  by  themselves^r^^^ 
and  not  by  the  country :"  as  to  which  it  was  answered  an».g^ 
resolved  by  the  Court,  "  that  it  is  true  that  records  impo^^^^ 
in  themselves  truth,  and  conclude  all  men  from  denyinc^^^ . 
anything  appearing  within  the  record,  as  antedate,  " 


Vide  87  H.  6,  21.  b..  Plow.  Com.,  7  &  8  Eliz.,  Dyer, 
But  to  take  averment  which  stands  with  the  record,  a: 
which  doth  not  impugn  any  thing  apparent  within 
record,  the  law  doth  well  admit  and  allow:  as  agains 
fine  upon  release,  to  say  that  the  conusee  had  nothing  at 
the  time  of  the  fine  levied,  as  it  is  held  in  16  H.  7,  5. 
So,  against  the  King's  letters  patent  under  the  Great 
shewed  in  Court,  none  can  deny  them,  but  non  concessi 
per  prsed'  literas  patentes,  is  a  good  plea,  for,  although- — ' 
there  be  such  letters  patent,  yet  perhaps  nothing  pass  by^ 
them,  and  so  per  consequens  non  concessit.     And,  aU 
though  inrolment  or  other  matter  of  record  shall  not  be 
tried  per  pais,  yet  the  time  when  the  inrolment  was  made 
shall  be  tried  per  pais,  for,  the  inrolment  itself  shall  never 
be  drawn  in  question  (for  that  is  agreed  by  both  parties), 
but  only  the  time  of  it,  as  in  the  other  case,  where  one 
pleads  a  grant  of  the  King  by  his  letters  patent  under  the 
Oreat  Seal,  and  the  other  pleads  non  concessit  by  the  same 
letters  patent,  in  that  case  the  letters  patent  are  confessed, 
but  the  effect  and  operation  of  them  is  denied,  and  there- 
fore  the  trial  shall  not  be  where  the  letters  patent  bear 
date,  but  where  the  lands  lie,  as  it  was  adjudged."     So,  in 
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-fifei'*  case,  "  intrespass  quare  clausum  firegit  apud  Mair-        i844. 
'htm  in  com.  Norf.,  by  Thomas  Eden  and  William  Frank-      ^^^^^ — ' 
*yTi  against  Edward  Brown^  the  defendant  pleaded  that  the  v. 

Oneen  was  seised  in  fee  in  right  of  her  Crown,  and  by  her      ^^»«"^- 
letters  patent  under  the  Great  Seal,  bearing  date  at  Weld- 
««n,  in  com.  Essex,  &c.,  concessit  tenement,  praed.  in  qui- 
om  kc.  cmdam  A.  B.,  &c.    The  plaintiff  took  issue  quod 
i^<m  concessit  tenement,  prsed.  per  prsedictas  literas  pa- 
^oites.    And  this  issue  was  tried  in  the  county  of  Norfolk 
^vrhere  the  land  lay,  and  not  where  the  letters  patent  bore 
date,  and  the  jury  found  for  the  plaintiff:  and  it  was  moved 
in  arrest  of  judgment,  that  it  ought  to  have  been  tried 
^vrhere  the  letters  patent  bore  date;  et  non  allocatur  per 
Curiam;  for,  the  letters  patent  being  matter  of  record,  and 
^bewed  to  the  Court  under  the  Great  Seal,  cannot  be  de- 
ified, nor  can  the  party  plead  nul  tiel  record  against  them, 
l>«iog  shewed  under  the  Great  Seal,  and  therefore  the 
effect  of  the  issue  of  non  concessit  is,  that  the  Queen  had 
x^othing  in  the  land,  or  that  the  tenements  did  not  pass  by 
"Uie  letters  patent,  in  which  cases  it  shall  be  tried  where 
'^lie  land  lies;  and  so  it  was  adjudged.''    These  authorities 
%i«  distinct  to  shew  that  non  concessit  is  a  perfectly  good 
plea. — ^As  to  the  third  plea,  the  defence  intended  to  be  set  Third  plea. 
"^p  is,  that  the  alleged  invention  was  no  improvement ;  all 
the  rest  is  introductory  only:  and  the  nature  and  object  of 
the  plea  are  sufficiently  disclosed  by  the  statement  of  it  in 
the  abstract.     [Tindal,  C.  J. — ^The  question  is  whether 
this  plea  is  not  double.]     Suppose  it  were,  that  can  hardly 
he  ground  for  setting  it  aside  upon  a  motion  of  this  sort. 
Bat  it  clearly  is  not  double.    Every  plea  of  this  descrip- 
tioii  either  expressly  or  by  implication  includes  within  it  a 
nsgestion  that  the  Crown  has  been  imposed  upon  by  a 
Use  representation:  and  this  the  plaintiffs  are  estopped 
bw  traversing.     Such  a  plea  was  pleaded  in  Morgan  v. 
^fnoard,  2  M.  &  W.  544;  which  case  is  also  an  authority 
to  shew  that  the  third  and  the  sixth  pleas  are  different : 
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the  One  t«ises  a  statutable  objection  to  the  patent,  t9^ 
other  a  defence  by  reason  of  a  false  soggeation  whtre^'' 
the  Crown  was  induced  to  grant  the  patent.  [CMfnn,  '' 
—Then  you  consider  the  falsity  of  the  representstioa  ^^ 
be  a  material  part  of  the  plea?]  Express  or  implied,  bc^w 
not  a  traversable  allegation. 


Bplet,  Serjeant  {MeUor  was  with  him),  in  sap^ott  of  h 
mle. — Independently  of  the  defendant's  being  under  ti 
to  plead  issuably,  non  concessit  is  an  idle  and  fiivoloczi^t 
plea.     A  plaintiff  cannot  declare  upon  letters  patent  witH^- 

out  profert :  they  are  therefore  before  the  Court ;  and  thei^nj 
is  no  mode  of  plending  by  which  a  defendant  can  put  th^A 
existence  in  issue.     That  they  cannot  be  set  out  on  oyer 
JB  conceded — Jeffery  v.  White,  2  Doug.  475 ;   The  King  v. 
Amery,l  T.R.U9.    //yitrfe's  Case,  IRep.  71.b.,  and£*itV 
Case,  6  Rep.  15.  b.,  shew  that  the  existence  of  the  letten 
patent  cannot  be  denied.     [Tlndal,  C.  J, — They  seem  to 
shew  at  the  same  time  tliat  uon  concessit  is  a  good  pies.] 
The  statute  of  monopolies,  21  Jac.  1,  c,  3,  enables  tla 
Crown  to  grant  letters  patent  for  fourteen  years,  that  i^ 
it  enables  the  Crown  to  do  all  that  it  appears  upon  tW 
record  to  ha*e  done :  that,  therefore,  which  cannot  be  pi 
'  1  issue,  is  all  that  non  concessit  can  propose  to  put  ii 


I  a  grant  ol  land,  it  can  be  don«.J  it  is  compe- 
«  defendant  in  snch  cue  to  shew  that  there  iraa 
bat  not  tint  the  Queeo  did  not  nuke  the  grant. 
!.  J. — Tod  do  not  plead  the  grant  in  h»c  verba.] 
ntion  Kti  ont  the  legal  effect  of  the  grant, 
the  nnal  waj.  [IhuUU,  C.  J.— The  plea  denies 
effect  as  jou  allege  it.  I  think  70a  oaght  to  be 
aar  i  it  ia  much  too  nice  a  qnestion  to  be  decided 
cidental  way.]  Is  this  an  issnable  plea?  Is  it  a 
e  merits.  [Q^vmoeti,  J. — It  ma^  be  verj  much 
nits?]  If  it  puts  any  thing  in  issne,  it  is  the 
lower  to  grant  by  reason  of  want  of  novdty  or 
id  these  are  put  in  issne  by  some  of  the  other 
len,  the  third  plea  does  not  i^ree  with  the  ab- 
t  allegea  a  false  suggestion  or  representation  to 
1,  which  would  arud'  the  patent  altogether ;  and 
ies  either  the  norelty  or  the  utility  sf  the  allied 
—it  is  not  clear  which.  If  an  imprsrement,  the 
would  be  useful  to  the  public.  Tke  third  and 
I  are  substantially  the  same,  and  cannot  properly 
1  toc»-exiBt 

,  C.  J. — ^With  reapect  to  the  first  of  these  pleas 
ion  is,  not  that  it  is  a  variance  from  tbe  abstract 
but  that  non  concessit  is  no  plea  at  all  in  an  ac- 
s  sort.     I  think,  however,  it  would  be  too  much 
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1844.        in  iasae,  not  merely  the  existence  of  the  letters  paten' 

but  the  legal  effect  of  them  as  stated  by  the  plniiitiffi^i 
And  I  see  no  inconvenience  to  the  plaintiffs  from  allowii^^ 
this  plea :  they  have  only  to  produce  the  letters  patent 
shew  that  they  have  truly  and  properly  stated  the  effect 
them  in  the  declaration.     As  to  the  third  plea,  the  obj 
tions  are^  first,  that  it  does  not  correspond  with  the  ^^l. 
stract,  secondly,  that  it  is  substantially  the  same  as  ^le 
sixth  plea.   I  do  not  think  the  abstract  ought  to  be  loolKed 
at  too  critically :  all  we  should  see  is  that  the  plea  faxrlj 
and  substantially  follows  it ;  otherwise  the  abstract  would 
need  to  be  almost  a  copy  of  the  pleas.    The  abstract  is, 
that  the  invention  is  no  improvement :  the  third  plea  states 
the  petition  for  the  grant,  and  the  grant  of  the  letters  pa- 
tent, and  then  goes  on  to  aver  that  the  representation  and 
suggestion  so  made  by  the  plaintiffs  to  her  said  Majesty 
as  aforesaid  was  false  and  untrue,  and  her  said  Majesty 
was  thereby  misinformed  and  deceived,  and  that  the  said 
supposed  invention  was  not  an  invention  of  improvements 
in  elastic  fabrics  and  articles  of  elastic  fabrics  in  manner 
and  form  as  by  the  plaintiffs  so  falsely  and  untruly  repie* 
sented  and  suggested  unto  her  said  Majesty  as  aforesaid, 
whereby  and  by  reason  whereof  the  said  supposed  letters 
patent  were  and  are  null  and  void.    What  is  that  in  sub* 
stance  but  that  the  plaintiffs'  alleged  invention  was  no  im- 
provement^   K  it  turns  out  that  it  is  an  improvement, 
the  plea  is  answered.     The  sixth  plea  is  not  exactly  the 
same  as  the  third :  it  may  be  that  the  invention  is  an  im- 
provement, and  yet  it  may  be  useless.    I  think  the  mfe 
must  be  discharged. 

CoLTMJLN,  J. — The  third  and  sixth  pleas  seem  to  me  to 
raise  different  defences.    As  to  non  concessit,  it  puts  the 
plaintiffs  under  no  difSculty :  they  have  nothing  to  do  but 
to  produce  an  exemplification  of  the  letters  patent  to  shew* 
that  the  effect  of  the  grant  is  truly  stated  in  the  declara<» 
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tioiL  If  it  be  a  demurrable  plea,  the  plaintiffs  may  de-        1844. 
nnr;  bot  I  think  the  question  is  far  too  refined  for  argu-      ^   " 
ment  on  a  role  of  this  description.  «• 

Massbt. 

Uavle,  J. — Non  concessit  seems  to  have  been  frequent-* 
Impleaded;  and  it  appears  to  me  to  be  the  only  way  in 
vUch  a  defendant  can  put  in  issue  whether  that  which  the 
pliiiitiff  alleges  to  have  been  granted  to  him  is  within  the 
terms  of  the  grant  if  truly  construed.  It  seems  to  me  to 
be  a  plea  to  the  merits^  and  also  to  be  an  issuable  plea. 
Tbe  third  plea  alleges  that  the  grant  is  void  because  the 
Qneen  was  induced  to  grant  a  monopoly  to  the  plaintiffs 
bf  the  fidse  representation  of  the  grantee  as  to  the  nature 
of  hii  alleged  invention.  That  also  appears  to  me  to  be 
t  plea  to  the  merits.  It  has  been  contended  that  it  is 
^ble.  If  that  were  clearly  so^  it  might  be  ground  for 
Ktting  it  aside.  But  I  do  not  think  it  is  clearly  a  double 
plea;  indeed,  I  am  inclined  to  think  it  is  not  double : 
bot  it  is  unnecessary  to  discuss  that.  I  also  think  the 
ttird  and  sixth  pleas  are  essentially  different ;  and  for  this 
Rtacm :  suppose  it  should  appear  that  the  plaiitiffs'  inven- 
bn  though  an  improvement,  would  operate  an  injury  to 

I    tiie  public,  that  clearly  could  not  be  given  in  evidence 

tmder  the  third  plea,  but  it  would  be  a  defence  under  the 

nxth.    As  to  the  alleged  variance  between  the  plea  de- 

£vered  and  the  abstract,  it  appears  to  me  that  they  suffi- 

cJentlj  agree.     It  is  not  desirable  that  abstracts  should  be 

very  curiously  construed,  otherwise  we  shall  be  making 

them  identical  with  the  pleas. 

C&EsswELL,  J.,  concurred. 

Rule  discharged,  with  costs. 
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1B44« 

Tue§day,  CrOSS  V.   RoBERTSON. 

/joM  iia.     m 
The  pbdntiff       1  HIS  was  an  action  of  assumpsit  for  goods  sold  and  de- 

bl^^^uiter    Uvered.    The  plaintiff  became  bankrupt  after  issue  jouied. 

iuue  jomed,  tiie 
Court  dis- 
charged a  mie        Clarke^  Setjeant^  obtained  a  rule  nisi  for  judgment  as  in 

for  jadginent  mm  ^ 

incMeofa       Oase  of  a  nonsuit 

nonsuit,  and 
refosed  to  di- 
rect a  stet  6ylB$,  Serjeant,  contril,  submitted  that  the  phimtiff  had 


been  guilty  of  no  default. 

ClMtke^  Seij«ant>  insisted  that  this  was  at  all  events  a 
case  for  a  stet  processus. 

Bylei,  Serjeant,  objected  that  this  would  be  dealing 
with  the  rights  of  the  assignees. 

Pbr  Curiam.  —  We  cannot  interfere:  the  defendant 
knay,  if  so  advised,  take  down  the  cause  by  proviso  (17)« 

Rule  discharged. 

(17)    See  the  Rule  of  Mich,      pey,  a  P.  6th  edit  322.     lldd, 
1654,  8.  21 ;  and  also  the  rule  of      9th  edit.  670,  671. 
HaaryTenii,2Will.4,8.71.  Ira* 
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1844. 
Palmer  t^.   BeiFFENSTEIN.  Tuesday, 

oHEEj  Seij6ant>  on  a  former  day  in  this  term,  obtained  The  Court  ai. 
a  rule  ealUng  upon  the  plaintiff  to  shew  cause  why  the  take  out  of 
wm  rf  loot  now  in  the  hands  of  one  of  the  Masters  of  pdJun'birSm 
tiie  Cbiirt,  paid  into  Court  in  pursuance  of  a  rule  of  the  *^' *^  defond- 

^  ^  ant  •  me  on  a 

81st  of  January,  1889,  should  not  be  paid  out  to  Mr.  G.  motion  for  a 

«>  m*    1  '^r      ^    £^      1       «  •  m«  oomoiiHion  to 

p.  limbrey,  or  to  Mr.  J.  Crosby,  his  attorney^     The  mo*  examine  wit- 
ticm  was  founded  upon  an  affidavit  of  Timbrey,  which  ^^^J^' 
stated  that  the  defendant  having  been  ia  March,  ISSSj  >»^°s  died 

abroad,  mtes- 

artested  in  this  action  at  the  suit  of  the  plaintiff  and  held  tate  andinsoi. 
to  bail  in  the  sum  of  180/.,  the  deponent  together  with  v^jct— the 
John  R  Beiffenstein,  the  son  of  the  defendant,  became  "^®  ^^  ^'^ 

'  '  aerred  upon 

biil  above  for  the  defendant,  and  justified  as  such  bail  in  e?ery  penon 

^m  who  could  be 

tte  sam  of  800/. ;  that,  shortly  after  the  defendant  was  so  in  any  way  in. 
aiKsted  in  this  action,  he  the  defendant  proceeded  to  parts  ^®^^' 
Wyond  the  seas  in  the  pursuit  of  his  calling  as  a  merchant, 
Ittriiig  the  deponent  and  the  said  John  E»  Reiffenstein 
bUe  as  such  bail  as  uforetoaid  for  the  appeaiance  of  the 
iHd  defendant  in  the  event  of  the  plaintiff  obtaining  a  ver- 
&t  and  judgment  in  this  action ;  that  the  deponent  was 
infiurmed  by  Messrs.  Webber  &  Bland,  who  at  that  time 
vers  the  attornies  of  the  defendant  in  this  action  (and 
vluch  information  the  deponent  believed  to  be  true)  that 
tike  defendant  had  a  good  defence  to  this  action  upon  the 
I,  but  that,  pursuant  to  a  rule  made  in  this  cause  by 
dna  Court,  it  was  requisite  that  the  sum  of  100/.  should  be 
paid  into  Court  by  or  on  behalf  of  the  defendant,  in  order 
that  the  time  for  the  examination  of  witnesses  under  a 
^ommiasion  sent  to  Canada  might  be  extended ;  that  the 
dfeponent,  at  the  suggestion  of  the  said  Messrs.  Webber  & 
-Bland^  furnished  them  with  the  sum  of  100/.  for  such  pur- 
which  sum  tra»  furnished  by  the  deponent  fM  of  hie 
froper  monies^  and  was,  as  the  deponent  was  irformed 
and  bdiered,  paid  into  Court  on  or  about  the  15th  of  Feb- 
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ruary^  1889,  where  the  same  now  remained  to  abide  tbe 
farther  order  of  the  Conrt ;  that  the  sole  object  for  whici 
the  deponent  advanced  the  said  sum  of  100/.  was  for  Us 
own  protection^  and  that  the  defendant  might  have  the/vD 
benefit  of  the  evidence  under  the  said  commission  in  Oa^ 
nada,  and  by  obtaining  a  verdict  in  this  action  might  release 
the  deponent  from  his  liability  as  such  bail  as  aforesaid;  the 
deponent  being  apprehensive^  that^  in  consequence  of  the 
defendant  and  his  said  son^  the  deponent's  co-bail^  being 
both  absent  abroad^  the  deponent  would  become  solely  le^ 
sponsible  for  the  debt  and  costs  in  the  action,  should  the 
plaintiff,  by  any  want  of  due  care  on  the  part  of  the  de- 
fendant, obtain  a  verdict ;  that  the  deponent  had  not  beea 
reimbursed  by  the  defendant  the  said  sum  of  100/. ;  thai^  ; 
pending  the  proceedings  in  this  action,  and  before  any  ; 
verdict  was  recovered  or  judgment  obtained  therein,  m 
on  or  about  the  7th  of  March,  1840,  the  defendant  de> 
parted  this  life,  whereby,  as  the  deponent  was  advisel 
and  believed,  the  action  became  abated ;  that  no  verdict  tf 
judgment  kad  ever  been  obtained  in  the  action ;  ami  tU 
at  the  time  of  such  payment  into  Court  as  aforesaid  the  i^ 
poneni  was  not  indebted  to  the  said  defendant. 

The  words  in  italics  were  added  to  the  affidavit  at  A^ 
suggestion  of  the  Court,  who  likewise  directed  that  notioo 
of  the  rule  should  be  given  to  Messrs.  Webber  &  Bland. 

John  E.  Reiffenstein,  the  defendant's  son,  also  made  aa 
affidavit  corroborating  the  facts  stated  in  Timbrey*s  afiSda- 
vit,  and  further  stating  that  the  defendant  died  at  Keif 
York,  ii  the  United  States  of  America,  intestate,  leaving 
a  widoT  and  three  children,  and  that  he  was  at  the  time  of 
his  death  in  an  embarrassed  state  of  pecuniary  drcQift- 
stances;  that  no  letters  of  administration  of  his  goodli 
credits^  and  effects  had  been  or  from  the  state  of  his  cus 
cumstances  were  likely  to  be  applied  for  or  obtained,  and 
that  no  legal  personal  representative  of  the  defendant  hid 
been  appointed  either  in  this  country  or  in  New  York|  or 
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ehetiiere;  and  that  the  widow  of  the  defendant  was  now 
lendent  in  Canada,  and  was  aware  of  the  intended  appli- 
citioD  to  this  Conrt  on  behalf  of  the  said  G.  D.  Timbrey^ 
tok?e  the  said  sum  of  100/.  paid  ont  of  Court  to  him  the 
ludG.  D.  Timbrey^  and  that  she  had  no  objection  thereto, 
hi^  on  the  contrary,  was  desirous,  as  was  also  the  de- 
faneiit,  that  the  said  snm  of  100/.  should  be  repaid  out 
tf  Court  to  the  said  G.  D.  Timbrey. 


1844. 


Skee,  Serjeant,  now  moved  to  make  the  rule  absolute, 
ipoQ  an  affidavit  of  service  thereof  upon  the  plaintiff,  upon 
)k  ittomey,  upon  Mr.  Webber,  one  of  the  partners  in 
tte  late  firm  of  Webber  &  Bland,  upon  Mr.  Johnson,  the 
dEcial  assignee,  and  Mr.  C.  Harden,  the  tiade  assignee, 
mkr  a  fiat  issued  against  Webber  &  Bland,  upon  the 
aficitor  to  the  fiat,  and  also  upon  a  derk  in  the  office  of 
tte  gentleman  who  succeeded  to  Webber  &  Bland's  busi- 
in.  As  to  Bland,  the  affidavit  stated  that  he  was  resid- 
i^in  Jamaica,  in  the  West  Indies. 


TnrDAL,  C.  J. — Under  the  circumstances,  I  think  the 
)irtj  has  done  enough  to  entitle  him  to  have  lis  money 
^of  Court. 


The  rest  of  the  Court  concurring — 


Rule  absolute. 


Jftne  Ath, 

The  sheriff  ii 
not  liable  in 
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1B44. 

Bbown  t^.  Sib  Joseph  Williak  Copley^  Bart.^ 
TueBday,  Bland,  and  Jahes  Tubton. 

1  HIS  was  an  action  of  trover  brought  against  S 
S^Tn^lT  WiUiam  Copley,  Bart.,  the  sheriflF  of  Yorkshire,  a 
f?''!*^"^^  and  Turton,  two  bailifib,  for  taking  and  oonve 
goods  leiMd       goods  of  the  plaintiffs. 

of  attaS^mt  'I^he  defendants  severed  in  pleading.  The  sherii 
SSt^Sntt*  ""^  not  guilty  only.  The  other  defendants,  Bhind  an( 
oonrt.  after  the  pleaded — ^first,  not  guilty — secondly,  that  the  pla 
notiee  of  a  not  pooBOigd  of  the  goods  and  chattels  in  the  di 
tapenedeas.       mentioned  &C.  as  of  his  own  property,  mode  ct  fonn 

)y,  that  theretofore,  to  wit,  on  the  1st  of  June,  Ifr 
oounty  oourtof  Sir  J.W.Copley,  Bart.,  sheriff  of  tl 
of  York,  before  the  suitors  of  the  said  court,  hold 
castle  of  York,  in  and  for  the  county  aforesaid,  n 
jurisdiction  of  the  last-mentioned  court,  to  wit,  oi 
and  year  aforesaid,  before  Sir  J.  W.  Copley,  Bart«, 
the  said  county,  according  to  the  custom  of  the  sa 
fix>m  time  whereof  the  memory  of  man  knoweth  i 
opntrary  ssed  and  approved  of,  came  one  Ann  W 
S.  W.  Turner,  her  attorney,  and  then  in  the  said 
tioned  court,  according  to  the  custom  of  the  said 
tioned  court,  levied  her  certain  plaint  against 
plaintiff  of  a  plea  of  trover  for  damages  to  the  ai 
to  wit,  S9«.  11(/.,  for  a  certain  cause  of  action  ar 
happening  within  the  jurisdiction  of  the  said 
tioned  court;  that  thereupon  such  proceedings 
as  by  the  entry  and  proceedings  of  the  said  o 
remaining  in  the  said  last-mentioned  court,  fiilly 
thai  the  said  Sir  J.  W.  Copley,  Bart.,  sheriff  of 
countj  as  aforesaid,  afterwards,  to  wit,  on  the  12t 
1843,  and  within  the  jurisdiction  of  the  said  coi 
his  tertain  precept  under  the  seal  of  his  office,  an 
date  the  12th  of  July,  184^,  to  the  said  James  ] 


Jimi  TorfeQn^  baiUffs  far  tk^  pwrpone  of^wiimff  the  smd 
pwft  ipecialfy  deputed,  whereby  the  said  sheriff  corn-* 
«ttM  the  said  James  Blaod  and  James  Torton  that  they 
or  one  qf  thao  sbpvld  attach  the  said  Roger  Brown,  the 
fUatiff  in  thiq  auiti  by  his  goods  and  chattels,  that  he 
«f  ht  b^  and  appear  at  the  castle  of  York,  in  the  county 
tf  York,  at  the  neiX  county  court  to  be  there  holden,  on 
Wednesday  the  9th  of  August  then  nes^t,  to  answer  the  said 
An  Weldon  hi  an  ac^on  oi^trover,  damages  89s.  Hd.,  and 
ttat  they  should  have  there  the  said  precept ;  which  said 
imept  was  afterwards,  and  before  the  said  return  thereof, 
^  vit»  on  the  2]  It  of  July,  1843,  and  ¥ritbin  the  jnrisdio^ 
6)a<tf  the  said  last-mentioned  court,  delivered  to  the  said 
Jme$  Bland  and  James  Turton,  who  did  afterwards,  to  wit, 
t  tbe  same  time  when  Sec,  and  wkUet  the  said  precept  was 
k  farce,  and  within  the  jurisdiction  of  the  said  last-men- 
tbied  eonrtj  take  and  seize  the  said  goods  and  chattels  in 
fte  declaration  mentioned,  as  it  was  lawftd  for  them  to  do 
fcrihe  eanae  aforesaid;  being  the  said  conyersipn  in  th^ 
tosration  mentioned — verification. 

The  plaintiff  joined  issue  on  the  sheriff '9  plea,  and  also  RepUcation  and 
^  tilie  9rst  and  second  pleas  of  the  defendants  Bland  and  |^t!^^' 
Tiffton]  and  to  the  third  plea  of  the  latter,  the  plaintiff 
i^ir-assigned — ^that  he  issued  his  writ  in  this  suit,  and  dec- 
lined thereupon,  not  for  the  conversion  in  the  said  third 
|ka  mentioned,  but  for  the  conversion  under  the  circum- 
llliioes  thereinafter  mentioned;  that  the  said  Sir  J.  W.Cop-r  Supersedeas. 
%,  so  being  sheriff  as  aforesaid,  according  to  tke  course 
tad  piaetice  of  the  said  court,  afterwards,  and  after  the 
Ming  of  the  said  precept  in  the  third  plea  mentioned^  to 
wit,  on  the  34th  of  July,  1843>  duly  issued  his  certain  pre- 
Hft  in  writing,  under  the  seal  of  his  office,  called  a  super* 
eedeai^  bearing  date  the  day  and  year  last  aforesaid,  directed 
to  the  said  James  Bland  and  James  Turton,  his  bailiffs, 
whereby,  after  reciting  that  by  the  said  precept 
the  seal  of  his  office  (then  meaning  the  said  attach- 
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1844.       m^it)  he  commanded  them  that  they  or  one  of  them  ahoold 
attach  the  said  Roger  Brown  by  his  goods  and  chatteb  so 
that  he  might  be  and  appear  at  the  castle  of  York^  in  the 
county  of  York,  at  the  then  next  county  court,  to  be  therc^ 
holden  for  the  said  county,  on  Wednesday,  the  9th  day  o^ 
August,  1843,  to  answer  to  the  said  Ann  Weldon  in  th^ 
said  action  in  trover,  and  also  reciting  that  the  said 
Brown  had  appeared  to  answer  the  said  Ann  Weldon 
the  plea  aforesaid,  and  as  aforesaid,  the  said  Sir  Joseph, 
being  sheriff  as  aforesaid,  did  thereupon  command  the 
James  Bland  and  James  Tharton,  that,  from  the  executiom.    ^ 
the  said  last-mentioned  precept  they  should  altogether  demm^i 
and,  tf  any  goods  or  chattels  of  the  said  Roger  Brown  Ik^Mc 
been  seized  by  them  or  either  of  them  under  the 
that  then  without  delay  they  should  cause  the  same  to  be 


Nitloe  timeof   stored  and  deBvered  to  the  said  Roger  Brown ;  that  afier- 

trtfaebaililt  . 

wards,  and  after  the  issuing  of  the  said  precept  called  a 
supersedeas,  and  before  the  return  thereof,  to  wit,  on  tii^ 
25th  of  July,  1843,  the  said  James  Bland  and  James  Tortais 
then  being  snd  continuing  in  possession  of  the  said  good^ 
and  chattels  so  taken  and  seized  as  in  the  third  plea  meiBr' 
tioned  as  such  bailiffs,  had  notice  of  the  said  supersedeas 
and  were  served  therewith,  and  the  said  James  Bland  an^ 
James  Turton  were  thereupon  then  and  there  duly  r^^ 
quested  bv  th^  said  Roger  Brown,  under  and  by  virtue  c^ 
the  said  supersedeas,  without  delay  to  restore  and  deliv^^ 
the  said  goods  and  chattels  and  every  of  them  to  the 
Roger  Brown,  according  to  the  said  precept  called  a  sn 
sedeas ;  but  to  restore  or  deliver  the  said  goods  and  chat-^ 
tells,  or  any  of  them,  the  defendants  Bland  and  Tnrtoft 
wrongfully  and  unjustly  wholly  refused,  and  then  con'* 
verted  and  disposed  thereof  to  their  own  use ;  which  wst 
the  conversion  of  the  said  goods  and  chattels  in  the  de*^ 
claration  mentioned,  which  said  conversion  above  newljf 
assigned  was  another  and  different  conversion  firom  tiM. 
conversion  in  the  said  third  plea  mentioned  and  thereiB 
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attempted  to  be  justified ;  and  this  the  plaintiff  was  ready        1844. 
to  verify,  wherefore  &;c. 

!n>6  defiandants  Bland  and  Turton  pleaded  not  guilty  to 
^  new  assignment. 

qn  Pin  to  the  new 

w  cause  was  tried  before  Coltman,  J.^  at  the  last  As-  aingnmeiit. 
ines  at  York.    It  appeared  that^  in  June,  1843,  the  plain- 
tiff in  this  action  was  served  with  a  summons  from  the 
crant^  court,  to  recover  in  trover  the  value  of  certain  * 

goods  which  had  been  distrained  by  him  for  rent.    The 
nunmons  was  in  the  following  form : — 

*"  Summons  No.  1696.  i 

"Yorkshire^  to  wit.      J  Sir   Joseph    William   Copley,  Sammoiw. 


"The party MTTwi  with  thto  Bart.>  sheriff  of  the  said  county  of 

■nuH  li  mniMted  to  ob-  • 

vnthithemaywtcraiap.  Yoi^,    tO    RogCr    BrOWU :     YoU    are 

rnwfff  cidisr  pcnomllT  or  «         «  111 

kyUiattafBsyattfaeoflkwof  hereby  summoued  to  be  and  appear 

h,  n^^oanj  sbml  YoA,  ^^  ^^^  castlc  of  York,  in  the  county 

^Z  ^^  !^  of  York,  at  the  next  county  court  to 

«di  he  b  nqoiied  by  dib  |jg  ^hcre  holdcn  for  the  said  county, 


[     i«iMu  to  appear,  and  that. 


h  tm  luch  appeannce  shall     q^  Wednesday,  the  12th  day  of  July 

w  be  CDtered.  his  goods  and  *^ '  J  J 

dwteu  will  be  liable  to  be     next,  to  auswcr  Auu  Wcldou  in  an 

MMd  by  attachment,  in  order 

to  canpei  an  appearance."  actloU  of  trOVCr,  damagCS  39«.  lid. 

"  Given  under  the  seal  of  my  office  the  14th  day  of  June, 

in  the  year  of  our  Lord,  1843. 

"  By  the  county  clerk/' 


'*  No  appearance  having  been  entered  according  to  the 
I  pnctice  of  the  county  courts  an  attachment  issued  on  the 
\    I2th  of  July,  of  which  the  following  is  a  copy : — 


it.  J  Si] 


"  Attachment. 

"  Yorkshire,  to  wit.  J  Sir  Joseph  William  Copley,  Bart.,  Attachment. 


•beriff  of  the  said  county  of  York,  to  James  Bland  and 

James  Turton,  bailiffs  for  this  purpose  specially  deputed, 

greeting :  I  command  you  that  you  or  one  of  you  do  attach 

Soger  Brown  by  his  goods  and  chattels,  so  that  he  might 

be  and  appear  at  the  castle  of  York,  in  the  county  of  York, 

VOL.  VIII.  A  A 
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1844.  at  the  next  county  coart  to  be  there  holden  for  the  m 
county,  on  Wednesday,  the  9th  day  of  August  next, 
answer  to  Ann  Weldon  in  an  action  of  troyer,  dama 
39s.  lld.y  and  that  you  have  there  this  precept. 

"  Given  under  the  seal  of  my  office,  the  12th  da] 
July,  1843.  ,,  gy  ^^^  ^^^^^  ^^^j 

Sdznre.  On  the  15th  of  July,  the  defendants  Bland  and  Tur 

entered  the  dwelling-house  of  the  plaintiff  and  seized  ! 
carried  away  the  goods  mentioned  in  the  declaration, 
appearance  having  afterwards  been  entered,  a  supersed 
issued  from  the  county  court  at  the  instance  of  the  ti 
defendant,  of  which  the  following  is  a  copy  : — 


edeas.         1 
lire,  to  wit.  J  Sii 


"  Supersedeas. 
Saperaedeas.  "  Yorkshire,  to  wit.  J  Sir  Joseph  William  Copley,  Ba 

sheriff  of  the  county  of  York,  to  James  Bland  and  Jan 
Turton,  my  bailiffs,  greeting :  Whereas  by  a  precept  un< 
the  seal  of  my  office  I  lately  commanded  you  that  you 
one  of  you  should  attach  Roger  Brown  by  his  goods  i 
chattels,  so  that  he  might  be  and  appear  at  the  castle 
York,  in  the  county  of  York,  at  the  next  county  court, 
be  there  holden  for  the  said  county,  on  Wednesday, 
9th  day  of  August,  to  answer  to  Ann  Weldon  in  an  act 
in  trover :  Now,  because  the  said  Soger  hath  appearec 
answer  to  the  said  Ann  in  the  plea  aforesaid,  I  commi 
you  that  from  the  execution  of  the  aforesaid  precept ; 
do  altogether  desist ;  and  if  any  goods  or  chattels  of 
said  Soger  have  been  seized  by  you  or  either  of  you  un 
the  said  precept,  that  then  without  delay  you  cause 
same  to  be  restored  and  delivered  to  the  said  Soger. 

*'  Given  under  the  seal  of  my  office  the  24th  da} 

y*         '  "  By  the  county  derk.' 

A  rule  was  afterwards  obtained  in  the  county  oo 
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Ordering  the  plaintiff  (Ann  Weldon)  to  give  up  the  goods.        1844. 
^Ehiii  liowem,  pnnred  inefiectual ;  as  did  also  a  demand  on 
tie  bailiffs,  who  had  been  duly  served  with  the  super- 

It  appeared  that  there  are  no  regular  bailiffs  of  the 
ooantj  court,  but  that  the  ordinary  course  is  to  direct  the 
process  to  bailiffs  specially  appointed ;  and  that  the  pro- 
oen  had  in  this  case  been  directed  to  Bland  and  Turton  at 
^he  request  and  upon  the  indemnity  of  Ann  Weldon's 
iKttorney.  The  indemnity  was  offered  in  evidence  and  re- 
ceived, notwithstanding  an  objection  taken  on  behalf  of 
the  defendant  Copley  that  it  was  inadmissible  for  want  of 
It  ttimp,  it  being  proved,  that,  though  the  articles  seized 
were  worth  only  8/.  the  costs  would  exceed  20/.,  and  there- 
fore a  stamp  was  necessary. 

On  the  part  of  the  sheriff  it  was  submitted  that  the  she- 
riff was  a  judicial  officer,  and  as  such  not  responsible  for  the 
^  of  the  bailiffs  in  refusing  to  obey  the  supersedeas ;  and  the 
eiaei  of  Hobroyd  v.  Breare,  2  B.  &  Aid.  478,  Tinsley  v.  Nat- 
«%  2  C.  ft  P.  82,  and  Tutmo  v.  Morris,  2  C.  M.  &  B.298, 
voe  referred  to. 

A  verdict  was  entered  for  the  plaintiff  against  the  she- 
riff and  Bland,  damages  8/.,  leave  being  reserved  to  the 
farmer  to  enter  a  verdict  for  him,  in  case  the  Court  should 
Ik  of  opinion  that  he  was  not  under  the  circumstances 
liible. 

%feff,  Seijeant,  in  Easter  Term  last,  accordingly  ob- 
Uned  a  rule  nisi. — He  submitted,  that,  as  the  plaintiff  had 
V  the  new  assignment  bound  himself  to  prove  a  joint  con- 
^^nion  by  Bland  and  Turton  subsequently  to  the  service  of 
t«  lapersedeas,  so  also  he  was  bound  to  prove  a  joint  cou- 
pon by  the  sheriff  after  the  supersedeas;  and  that  the 
'^ftviaiion  after  the  supersedeas  was  an  act  done  in  defi- 
*^  of  the  sheriff's  mandate,  for  which  he  could  not  be 

^  reiponsible:  he  referred  to  the  cases  cited  at  the  trial: 

A  A  2 
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1844.        and  he  farther  insisted  that  the  indemnity  was  improperly 
admitted^  by  reason  of  the  absence  of  a  stamp, 

Talfourd^  Serjeant  {Pashley  was  with  him),  now  shewed 
cause. — It  may  at  first  sight  appear  a  startling  position, 
that  the  sheriff  is  responsible  for  the  act  of  his  bailiff,  not- 
withstanding the  process  by  which  the  latter  is  put  in  mo- 
tion has  been  vacated  by  a  supersedeas.     The  cases,  how- 
ever, shew  that  such  responsibility  does  attach.    When  the 
case  of  Saunderson  v.  Bakery  3  Wils.  309,  2  W.  Blac.  834, 
was  before  this  Court,  in  ]  772,  it  appears  to  have  been 
matter  of  doubt  how  far  the  sheriff  was  responsible  for  the 
acts  of  the  bailiff,  unless  the  thing  done  was  in  furtherance 
of  the  writ.    Two  cases  are  there  cited  from  2  Rol.  Abr. 
552,  pi.  9,  10;  in  the  former  of  which  it  is  said,  that,  **  if 
the  sheriff  makes  a  warrant  to  the  bailiff  of  a  franchise  to    ^ 
take  the  goods  of  a  man  in  execution,  and  he  mistakes  the^^ 
goods,  and  takes  the  goods  of  another  man,  the  bailiff  i^m 
the  trespasser,  and  not  the  sheriff;''  and  in  the  latter,  ^^»^_  ^3 
*'  if  a  man  be  arrested  by  the  bailiffs  of  the  sheriff,  an^i^ 
thereupon   he   sheweth  to  them    a  supersedeas  to 
charge  him,  and  the  bailiffs  refuse  it,  and  afterwards 
him  in  prison,  he  shall  have  false  imprisonment  against  tk 
bailiffs,  and  not  against  the  sheriff.''   Blackstone,  J.,  tfai 
said:  ''The  jury  have  found  the  fact  that  the  sheriff 
cognized  the  act  of  BoUand;  but,  if  they  had  not  foi 
thai  fact,  I  should  have  thought  the  sheriff  was  answerafaz^ak 
in  an  action  of  trespass  vi  et  armis  for  the  act  of  BollaE^Md 
his  officer,  the  law  looking  upon  the  sheriff  and  all  his  o! 
cers  as  one  person :  he  is  to  look  to  his  officers  that 
do  their  duty,  for,  if  they  transgress,  he  is  answerable  to 
party  injured  by  such  transgression,  and  his  officers 
answerable  over  to  hioL"    And  Nares,  J.,  added :  '<  I 
for  a  long  time  thought  that  trespass  and  imprisoning^ 
well  lie  against  the  sheriff  for  trespass  and  false  impiis0B* 
ment  committed  by  his  bailiff  in  the  execution  of  proc0S^ 


TROart  rmamt  J  vieioau.  tt9. 


Hn^  !ftl»lM»  pL«B:  11  Hnt.  4h  90^  91:  nde  Dklton'» 
Okof  AMtf^48l>aqp.l81.  I  knov  of  tbcee  Rctkna 
rftnfMagi&iiltiuiberiffinoMndrtluikind:  7V<n- 
kAtavB.  It„:tiM  at  6l*flbcd  in  UH  «■  impriwn. 
■tttllM  Oa  ihflliff  J  tlu  writ  ind  wamat  wia  to  talu 
tt»|M^-  ffaEBtif  in  tiu  gonn^  of  Worcerter,  und  tlw 
iinr  tMft.kMi  b  thB  tama^  ot  Stafford,  initead  of  Woz^ 
Mwi  ^a»  n*  a  .TMdiofe  fi»  tbe  plnntia^  althon^  I 
•)$mM  tiHttbo  MtiM  £d  Bot  Bb  agtixut  tlie  aherifl,  bat 
d^  ippirt  tte  baOA  I  zemember  a  nisilar  oaae  triad 
t^tuImtJ  Osaf  Jaitiea  Wifanot,  who  wu  of  o^dkki  dw 
■din  vtf^  laid  agnut  tks  dunff.  I  tko  raDembor  •  ■ 
ftndaettei^af  tbe  M»«  kmd:  w  Uiat  in  practice  it  iadaac 
Am  k^imBnsiik  Km  against  the  theriff  far  the  act  of  hii 
UiC  [lOaMipd^  J.— Onef  Baron  CooiTna  referring  to 
ttiMN  iftitaB^  pBta  it  a  the  bailiff  of  a  fhutehiM^  who  ia 
Mt  At  iaawdbte  aenaat  of  the  sheriff;  and  M  it  ii  Btated 
kikm  nf&rt  9t  ammbnmv.  Btdur,  in  S  W.  Blac  883.] 
h  Parrot  r.Mm^brd,  2Etp.  686,  it  was  held  that  an  ac- 
Son  far  Use  impriKnunent  fies  against  the  aheriff  for  an 
•rat  made  by  the  bailiff  after  the  retnm-dsy  of  the  writ 
And  Eyre,  C.  J.,  said:  "  The  true  groond  npoQ  which  the 
i^iff  in  these  cases  is  held  to  be  liable,  is,  that  he  has 
Uumght  fit  to  commit  the  execation  of  the  writ  to  another 
penon;  and,  if  he  has  not  executed  it  properly,  the  sheriff 
i)  liable.  The  officer  is  the  serrant  of  the  sheriff,  and  exe- 
nting  process  directed  to  him ;  if,  therefore,  he  acts  irre- 
Snlarly,  the  law  subjects  the  sheriff,  from  whom  he  derives 
tt»t  authority."  So  in  Price  t.  Peek,  1  Bing.  N.  C.  380, 
1  Scott,  206,  Tindal,  C.  J.,  in  delivering  the  judgment  of 
^  Conrt,  says  :  "  The  act  of  the  bailiff  in  the  execution 
(f  a  writ,  though  not  justified  by  the  writ,  is  the  act  of  the 
ibcriff  himself;  as,  where  he  takes  the  goods  of  A.  under 
■Tsrrant  upon  a  fieri  iaciaa  agiunst  the  goods  of  B.-^Ack- 
*orth  T,  Keag>e,  Doug.  40,  or,  as  it  has  even  been  held 
(wiieh  is  a  much  stronger  case),  where  the  bailiff  makes 
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1844.         an  arrest  after  the  return  of  the  writ — Parrot  v.  Mumford^ 
2  Esp.  585/'     {Jlndal,  C.  J.— How  is  the  detainer  of  the 
goods  here  after  the  supersedeas  an  execution  of  the  writ?] 
The  sheriff  having  once  set  the  bailiffs  in  motion,  his  re- 
sponsibility clearly  does  not  cease  upon  his  requiring  the 
bailiff  to  deliver  up  the  goods.     [CressweUy  J. — ^Down  to 
the  time  of  the  supersedeas  there  was  no  conversion.    Hie 
only  evidence  of  a  conversion  is  the  refusal  of  the  bailifib 
to  deliver  up  the  goods  on  receiving  notice  of  the  superse- 
deas.    How  can  that  be  evidence  of  a  conversion  by  the 
sheriff?]     The  supersedeas  is  the  act  of  the  Court :  and 
the  question  is  whether  the  sheriff  is  not  responsible  for 
the  illegal  act  of  the  persons  specially  appointed  by  him  to 
execute  the  process.     In  Smart  v.  Hutton,  8  Ad.  &  E.  568, 
n.,  2  N.  &  M.  426,  it  was  held  that  the  sheriff  is  civilly 
liable  for  misconduct  of  his  officer  in  executing  a  writ, 
though  the  act  done  be  contrary  to  the  express  terms  cf 
the  writ.     So,  in  Woodgate  v.  KnatchbuU,  2  T.  R.  148,  the  < 
sheriff  was  held  liable  for  the  extortion  of  his  officer.   Ash — , 
hurst,  J.,  there  says : ''  There  is  one  general  principle  which« 
appears  to  be  clear,  that  the  sheriff  is  personally  Hable  foK^-^ 
every  act  of  his  bailiff.     This  is  laid  down  in  Latch  (j 
cock's  Case,  Latch,  187,  Noy,  90),  where  it  is  said  that  th» 
sheriff  shall  be  answerable  in  damages  for  the  act  of 
officers,  though  he  is  not  liable  to  be  indicted  for  thi 
misconduct.  It  is  also  said  in  Douglas  {Ackworth  v. 
Doug.  40),  that,  '  for  all  civil  purposes,  the  act  of  t1 
bailiff  is  the  act  of  the  sheriff.'  This  holds,  indeed,  in  m\ 
instances  with  regard  to  servants  in  general ;  a  master 
liable  for  every  act  of  his  servant  done  by  him  in  the 
of  his  employment.    And  there  seems  to  be  greater 
why  that  should  hold  in  the  case  of  a  sheriff  than  in 
case  of  servants  in  general,  as  the  sheriff  is  supposed  to 
ample  security  for  the  good  behaviour  of  his  officers,  whii^ 
is  not  done  in  other  instances.'^    The  same  doctrine  is  \mii 
down  in  Balme  v.  Hutton,  3  M.  &  Scott,  1,  9  Bing.  471^  1 
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C.tM.262,2  Tyr.620.     [Tindo/,  C.  J.— The  question         1844. 
ken  ii,  whether  the  effect  of  the  supersedeas  is  not  to 
Q^e  the  process  inoperative^  so  that  the  bailiff  is  no 
^o^er  the  servant  of  the  sheriff.]  So  entirely  is  the  sheriff 
identified  with  his  officers,  that,  in  Raphael  v.  Goodmofiy  8 
Ad.  k  E.  565,  8  N.  &  P.  547,  he  was  held  responsible  for 
the  inxkd  of  his  officer :  there,  to  an  action  by  a  sheriff 
«£iiii8t  an  execution-creditor,  on  a  bond  of  indemnity  for 
•citing  goods  under  a  &  fa.,  the  defendant  pleaded  that 
the  bond  was  obtained  firom  him  by  the  plaintiff  and  others 
9n  eoOuriom  with  him,  by  fraud  and  misrepresentation ;  and 
it  WIS  held  that  the  defendant  supported  this  plea  by  proof 
tbat  the  sheriff's  offiicer  who  executed  the  process  obtained 
tliebond  by  fraud  and  misrepresentation,  though  the  plaintiff 
did  not  appear  to  have  been  personally  cognizant  of  any  part 
of  the  transaction.    Littledale,  J.,  there  says :  '*  The  fraud 
is  committed  by  the  officer ;  but  the  sheriff  is  the  person 
to  whom  the  law  looks.     He  cannot  attend  personally  to 
^  the  duties  of  his  office,  and  therefore  employs  an  officer; 
W  that  is  for  his  own  convenience.     He  is  himself  iden- 
tified with  the  officer,  as  is  clear  from  all  the  cases,  except 
where,  as  in  Crawder  v.  Long,  8  B.  &  C.  598,  3  M.  &  R.  17, 
the  party  opposed  to  the  sheriff  is  colluding  with  the 
officer."     Is  a  sheriff  acting  under  an  indemnity  entitled 
to  the  protection  of  a  judicial  character  ?  But  for  the  cases 
^Holroyd  v.  Breare,  2  B.  &  Aid.  473,  Tinsley  v.  Nassau, 
M.  &  M.  52,  2  C.  &  P.  582,  and  Tunno  v.  Morris,  2  C.  M. 
t  R.  298,  5  Tyr.  949,  4  Dowl.  224,  it  might  have  been  con- 
tended that  the  sheriff  was  not  acting  as  a  judicial  officer 
in  the  issuing  of  process  so  merely  ministerial,  though  no 
doubt  for  some  purposes  he  is  a  judicial  officer — Dalton's 
Office  of  Sheriff,  406,  407  ;  Comyns's  Digest,  County  (C. 
2.),  (C.  9.).      By  taking  an  indemnity,  at  all  events  he 
loses  the  protection  of  his  judicial  character — Bradley  v. 
Carr,  3  M.  &  Gr.  221,  3  Scott,  R.  N.  523.— Then,  as  to 
the  necessity  of  a  stamp.     The  limit  as  to  20/.  does  not 
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1844.  come  by  way  of  proviso  or  exception ;  it  is  part  and  paiod 
of  the  original  enactment ;  and  therefore  it  is  for  the  party 
objecting  that  the  document  is  inadmissible  for  mint  of  a 
stamp  to  shew  affirmatively  at  the  time  that  the  anhgect- 
matter  was  of  the  value  of  20L  or  upwards.  [Cre»9weU,  J., 
referred  to  Shepherd  v.  Wheble,  8  C.  &  P.  534,  where  Lord 
Abinger  ruled,  that,  if  a  sheriff  under  a  fi.  fa.  levy  on  goods 
worth  14/.  and  the  sheriff  be  sued,  and  the  execution-cre« 
ditor  give  the  sheriff  ah  agreement  of  indemnity,  this  agree- 
ment requires  a  stamp,  unless  the  indemnity  be  limited  to 
a  sum  under  20/.]  There  the  indemnity  was  given  after 
action  brought  (18).  A  contract  to  marry  must  be  indeed 
worthless  if  not  of  the  value  of  20/. ;  but,  inasmuch  as  the 
value  is  undefined,  no  stamp  is  requisite. 

Byles,  Serjeant  [Hugh  Hill  was  with  him),  in  support  o#; 
the  rule. — The  case  put  in  2  Rollers  Abridgment,  552^  pi 
10,  that,  '^  if  a  man  be  arrested  by  the  bailiffs  of  the 
and  thereupon  he  sheweth  to  them  a  supersedeas  to  di^ 
charge  him,  and  the  bailiffs  refuse  it,  and  afterwards  di^  re- 
tain him  in  prison,  he  shall  have  false  imprisonme^E— nt 
against  the  bailiffs,  and  not  against  the  sheriff,*'  is  a 
tinct  authority  to  shew  that  the  sheriff  is  not  liable  in 
case.  In  Cook  v.  Palmer,  6  B.  &  C.  739,  9  D.  &  K 
where  a  sheriff's  officer  had  seized  under  a  fi.  &.  goods  of 
a  trader,  more  than  sufficient  to  satisfy  the^levy,  and  ^^i^he 
trader  having  become  bankrupt,  and  assignees  chosen  Vfce- 
fore  the  goods  were  sold,  the  assignees  authorised  the  i^ifi^ 
cer  to  deliver  the  whole  of  the  goods  to  A.  B.  and  to 
ceive  from  him  a  certain  sum  as  the  full  value  of  the 
which  he  did  accordingly,  and  out  of  that  money  satisficri 
the  execution-creditor,  but  never  paid  over  the  residue  to 
the  assignees :  it  was  held  that  the  latter  could  not  sue  thB 
sheriff  for  this  money,  the  officer  not  having  derived  bu 

(18)  See  Hill  v.  Ramm.  6  Scott,  N.  R.,  571. 
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iiithoritf  to  sell  the  whole  of  the  goods  from  the  sheriff,         1844. 
but  fima  the  plaintiffs,  the  assignees.     Bayley,  J.,  there 
up:  "The  duty  of  the  officer  was  to  raise  the  residue, 
tod  then  stop  the  sale ;  but  an  arrangement  was  made  by 
ftepliintiffii  and  Theobald,  authorizing  the  officer  to  sell 
tke  whole  of  the  goods  for  a  certain  sum.     Upon  that  sale 
the  officer  was  identified  with  the  sheriff,  to  the  extent  of 
the  som  to  be  levied,  but  no  further,  his  authority  to  sell 
to  a  greater  extent  not  being  derived  from  the  sheriff,  but 
^Hmh  the  plaintiffs  and  Theobald,  who  thereby  made  him 
thehMkgent  as  to  that  part  of  the  transaction.''    Again,  in 
Qrowder  t.  Lang,  8  B.  &  C.  598,  8  M.  &  B.  17,  a  fi.  fa. 
leaned  against  the  goods  of  A. :  the  good  were  seized  by 
^he  bailiff:  the  execution-creditor  authorized  the  bailiff  to 
^nit  possession,  the  debtor  consenting  that  he  might  re- 
^m  at  any  time  and  sell  the  goods.    The  bailiff  accord- 
ingly gave  up  possession,  and  at  the  end  of  some  months 
^>etiimed,  and  notice  of  sale  was  given.     Before  the  sale 
^aother  fi.  fa.    issued  at  the  suit  of  a  second  creditor. 
^Co  tiiat  writ  the  sheriff  returned  nulla  bona.     The  second 
^sveditor  brought  an  action  for  a  false  return,  and  recovered 
^le  value  of  the  debtor's  goods  against  the  sheriff.     The 
^lieriff,  having  previously  paid  the  value  of  such  goods  to 
^lie  creditor  under  the  first  fi.  fa.,  brought  an  action  to  re- 
^^9  from  him  that  money :  and  it  was  held  that  he  was 
^aititled  to  recover  the  same,  unless  it  were  shewn  by  the 
^lefeiidant,  that,  at  the  time  when  the  sheriff  made  the 
P^ment,  he  was  acquainted  with  the  fact  of  the  miscon- 
^net  of  his  officer,  and  that,  as  between  the  sheriff  and  the 
^ncntion-creditor,  the  act  of  the  bailiff  was  not  to  be  cen- 
tred as  the  act  of  the  sheriff,  so  as  to  fix  the  latter  with 
^'^owledgc  of  the  misconduct  of  his  officer.     And  Little- 
^  J*,  sud :  ''  I  am  not  disposed  to  break  in  upon  the 
^  that  the  act  of  the  officer  must,  in  point  of  law,  be 
<»i»dercd  the  act  of  the  sheriff.     But  we  shall  not  break 
tt  apou  that  rule  by  our  decision  in  this  case.     The  rule 
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is,  that  the  act  of  the  officer  in  execution  of  the  ndkoribf 
rectxoed  fnm  the  sheriff,  is  the  act  of  the  aheriff.  But 
here  the  act  done  by  the  officer  was  an  act  done,  not  ii 
pursuance,  but  in  direct  contraTention  of  that  anthoritr; 
for,  the  officer  had  authority  from  the  sheriff  to  seiie  and 
Bell  the  goods  of  the  debtor,  but  he  seized,  and  then  g«« 
up  possession,  and  the  aheriff  was  thereby  compelled  to 
pay  the  value  of  the  goods  seized  to  Wade  (the  second 
creditor).  The  sheriff,  at  the  time  when  he  paid  theralw 
of  the  goods  to  the  defendaut,  had  no  knowledge  of  tbe 
misconduct  of  his  officer.  That  misconduct  was  induced 
by  the  act  of  the  defi^ndant.  As  between  the  sheriK  toA 
the  defendant,  therefore,  the  act  of  the  officer  by  which  ths 
aheriff  has  been  damnified,  was  the  act  of  the  defenduit, 
and  not  of  the  sheriff."  Applying  that  rule  here,  that 
which  was  done  liy  the  bailiffs  after  the  issuing  of  the 
supersedeas  was  not  done  in  execution  of  the  authority  re- 
ceived from  the  sheriff,  but  in  express  disregard  of  hii 
command.  M'oodffotc  v.  Knatchbuli  and  the  other  autbor- 
ities  referred  to  are  cases  where  the  officer  was  acting  under 
some  colour  of  authority,  and  not  in  defiance  of  an  eipre* 
inhibition,  oa  here. 


TiNDAL,  C.J. — It  appears  to  me  that  the  rule  to  enters 
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execute  the  process.  After  that,  however,  comes  the  1844. 
peraedeas,  the  effect  of  which  is  to  render  the  writ  in- 
leratiYe  from  the  moment  it  was  delivered  to  the  sheriff, 
ad  not  the  writ  onlj,  bat  the  warrant  alsa  The  conse- 
■enee  is,  that,  though  the  sheriff  was  responsible  for  every- 
hing  that  was  done  up  to  the  time  of  the  supersedeas,  viz. 
nr  the  aeisure  of  the  goods,  which  was  made  under  his 
■dkority,  that  which  was  done  afterwards  was  done  in 
eSance  of  his  authority.  The  supersedeas  is  a  direct 
oimnand  to  the  bailiff  to  deliver  up  the  goods.  To  hold 
ke  dieriff  liable,  therefore,  would  be  holding  him  to  be  a 
nmg-doer  for  the  act  of  his  servant  after  his  authority 
id  been  determined.  We  have  to  add  to  this  the  an- 
lority  cited  from  2  Rollers  Abridgment,  552,  pi.  10,  where 
is  faud  down,  that,  ''  if  a  man  be  arrested  by  the  bailiffs 
Tthe  sheriff,  and  thereupon  he  sheweth  to  them  a  super- 
sdeas  to  discharge  him,  and  the  bailiffs  refuse  it,  and 
fterwards  detain  him  in  prison,  you  shall  have  false  im- 
risonment  against  the  bailiffs,  and  not  against  the  sheriff.^' 
he  same  result  must  follow  if  the  bailiff  detains  goods 
azed  under  a  warrant  after  a  supersedeas.  Upon  au- 
lority,  therefore,  as  well  as  upon  principle,  it  seems  to 
le  that  the  sheriff  in  this  case  is  not  chargeable  as  a 
rong-doer,  and  consequently  that  a  verdict  must  be  en- 
ired  for  him. 

CoLTMAN,  J. — But  for  the  authority  cited  from  Rolle,  I 
liould  have  had  considerable  hesitation  in  coming  to  the 
Ooclusion  we  now  come  to.  In  the  case  of  process  from 
I  superior  Court,  the  bailiff  is  the  agent  of  the  sheriff  in 
ke  execution  of  it.  But  here  the  sheriff  is  the  Judge  of 
he  court,  the  bailiff  being  the  person  bound  to  execute  the 
rocess ;  and  the  sheriff,  if  liable  at  all,  is  liable  by  reason 
This  having  identified  himself  with  the  party  by  taking 
I  indemnity.  The  case  in  Rollers  Abridgment  seems  to 
e  to  be  a  decisive  authoritv,  and  therefore  I  agree  that 
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1844. 


the  role  to  enter  a  verdict  for  the  sheriff  in  this  ca 
be  made  absolute. 

Cresswell^  J. — It  is  not  necessary  on  the  pre 
casion  to  pronounce  any  decision  as  to  the  positioi 
sheriff  with  respect  to  the  county  court,  though  tl 
strong  authorities  to  shew  that  he  is  a  judicial  an 
mere  ministerial  officer.  It  is  not  suggested  here  t 
sheriff  was  guilty  of  any  wrong  in  the  original  ta 
the  goods;  but  it  is  supposed  that  the  act  of  taking, 
not  originally  wrongful,  became  so  by  reason  of  thi 
quent  issue  of  the  supersedeas,  that  is,  that  the  i 
own  order  to  the  bailiffs  to  do  what  was  right,  is  to 
to  charge  him  with  a  wrong — a  most  absurd  con 
The  replication  shews  no  conyersion,  but  only  evic 
a  conversion.  The  case  cited  from  Rollers  Abridg 
quite  authority  enough  for  making  this  rule  absoli 
none  of  the  cases  have  thrown  any  doubt  upon  it. 

Bule  abs< 


Wednesday^ 
June  12M. 

Obteining  time 
to  reply  is  a 
waiTer  of  the 
defendent'e 

pleid  iamablj. 


Stead  t;.  Carey. 

X  HIS  was  an  action  against  the  defendant  for  allc 
fringements  of  a  patent  granted  to  the  plaintiff  fc 
paving.  The  defendant,  being  under  terms  to  plei 
ably,  on  the  6th  of  May  delivered  nine  pleas. 
14th  of  May,  the  plaintiff  took  out  a  summons  fi 
to  sign  judgment,  on  the  ground  that  two  of  tl 
delivered  were  not  issuable  pleas,  and  at  the  sax 
took  out  a  summons  for  time  to  reply,  both  of  whii 
mouses  were  served  together.  The  parties  attende 
Coltman,  J.,  on  the  16th,  when  the  plaintiff,  abai 
the  first-mentioned  summons,  obtained  under  the 


MamAngy  Serjeant  {Addison  was  with  him),  shewed 
oae. — Obtainiiig  time  to  reply  was  clearly  a  waiver  of 
e  defendant's  undertaking  to  plead  issuably.  Trott  v. 
nUh,  9  M.  &  W.  765,  2  Dowl.  N.  S.  278,  expressly  so  de- 
les.  Lord  Abinger  there  says  :  "  Here  the  plea  is  void- 
le  by  the  agreement  of  the  parties,  but  not  absolutely 
id  on  the  face  of  it.  The  plaintiff  might  at  once  treat  it 
a  nullity ;  but  surely  he  could  not  do  so  at  the  moment 
fore  trial,  after  he  had  replied,  and  issue  was  joined/' 
id  Parke,  B.,  said :  "K  the  plaintiff  had  replied  to  this 
iSLj  he  certainly  could  not  afterwards  have  signed  judg- 
mt :  then,  does  he  not,  by  applying  for  time  to  reply, 
□lit  that  there  is  something  to  reply  to?  whereas  his 
e  now  is^  that  the  plea  ought  not  to  be  upon  the  file 
all,  by  reason  of  the  non-compUance  with  the  Judge's 
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i  m  order  for  a  week's  time  to  reply.    On  the  23rd  the        1844. 
pUntiff  ligned  judgment. 

Hamtng,  Serjeant,  on  a  former  day  in  this  term,  ob- 
^Koeda  rule  nisi  to  set  aside  this  judgment  for  irregu- 

krity. 

Sheey  Serjeant  {Webster  was  with  him),  now  shewed 
iuise. — ^The  question  is,  whether  obtaining  time  to  reply 
t  taking  a  step,  so  as  to  preclude  the  plaintiff  firom  ob- 
cting  that  the  pleas  were  irregularly  pleaded.  [Maule, 
— ^The  judgment  was  not  signed  until  after  the  expiration 
the  time  to  reply.]  In  an  Anonymous  case,  1  Dowl.  23, 
irke,  B.,  says:  ''Asking  for  time  is  an  admission  that 
s  plaintiff  is  in  a  situation  to  go  on ;  but  I  do  not  know 
It  it  is  an  admission  that  the  step  was  regular." 


'jNDAL,  C.  J. — That  case  is  quite  decisive.   After  taking 
and  serving  a  summons  for  time  to  reply,  it  was  too  late 
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1844.  to  object  that  the  pleas  were  not  issuable :  that  was  i 
pact  between  the  parties,  an  admission  that  the  si 
properly  going  on. 

The  rest  of  the  Conrt  concurring — 

Bule  absol 


Wednetdatfy  BriSTOWS   9.  NeEDHAM. 

June  I2th.      m 

Itisnoobjec-  X  HIS  was  an  action  bronght  against  the  defied 
S^tio^  Jset  having  yexatiously  caused  the  plaintiff  to  be  arrest 
off  two  jadg.      750/.  under  a  Judge^s  order,  which  had  been  since  set 

menu  agaiost  ^ 

mdk  other  that  On  the  4th  instant  the  plaintiff  took  out  a  rule  to  < 
femtCoarts/  tinue^  on  the  usual  terms ;  and  on  the  foUowing  day 

prorided  the 
partiea  are  re- 

tpectiTdybene-  DcwUng^  Serjeant^  obtained  a  rule  calling  upon  \ 
as  legally  in-  fcndaut  to  shew  cause  why  the  costs  payable  to  the  c 
judgments.'^     ant  upou  the  rule  to  discontinue  in  this  cause  shot 

be  set  off  against  a  judgment  recovered  by  the  p 
against  the  defendant  in  the  Court  of  Exchequer  in 
Term,  1842>  for  22,350^ 

Shee,  Serjeant,  now  shewed  cause,  upon  affidavits 
ing,  amongst  other  things,  that  the  plaintiff  was  n 
sonally  interested  in  the  proceedings  in  the  Exchequ 
judgment  obtained  by  him  against  the  defendant 
Court  having  been  so  obtained  by  the  plaintiff  as 
under  the  will  of  the  defendant's  late  father. — The] 
Serjeant  submitted  that  under  these  circumstance 
was  no  pretence  for  the  motion. 

Dowling^  Serjeant,  in  support  of  his  rule. — ^Ther 
objection  to  a  judgment  in  one  Court  being  set  off 
a  judgment  in  another  Court :  it  is  every  day's  [ 
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[Tlnds^C.  J. — ^The  judgment  in  the  Exchequer  is  for  trust 
money.]    The  debt  remains  a  legal  debt. 

TiNDAi^  C.  J. — There  are  many  cases  to  shew  that  a 
judgment  obtained  by  one  party  may  be  set  off  against  a 
judgment  obtained  against  him  by  the  other  party.     The 
pesent  case,  however,  does  not  come  within  the  range  of 
those  where  this  has  been  allowed:  not  because  the  one 
is  a  jadgment  in  this  Court  and  the  other  in  the  Court  of 
Exchequer ;  but  because  it  appears  that  the  fund  there  is 
not  a?ailable  for  the  purpose  of  a  set-off,  the  money  to  be 
reoeived  tinder  the  judgment  in  that  Court  being  money 
diimed  by  the  plaintiff  as  trustee.     If  the  plaintiff  were 
tliowed  to  set  off  any  portion  of  that  judgment  against  the 
jadgment  for  the  defendant  here,  the  defendant  might 
itill  be  called  upon  to  satisfy  the  full  amount  of  that  judg- 
ment 


The  rest  of  the  Court  concurring — 


Rule  discharged. 


867 

1844. 
Brmtowb 

NjUOHAlf. 


I 


Maetyn  and  Another  v.  Gray. 

uHANNELL,  Serjeant,  on  a  former  day  in  this  term, 
obtained  a  rule  calling  upon  the  plaintiffs  to  shew  cause 
why  the  service  of  the  writ  of  summons  in  this  case  should 
not  be  set  aside,  the  writ  being  issued  into  the  county  of 
Middlesex,  and  the  plaintiff  having  been  served  with  a  copy 
in  London.     The  affidavit  upon  which  he  moved  stated 
that  the   defendant  was   served   "at  Garraway's  Coffee- 
House,  Change  Alley,  Cornhill,  in  the  city  of  London; 
that  Garraway's  Coffee-House  aforesaid  is  in  the  city  of 
London,  and  more  than  two  hundred  yards  from  the  bor- 
der of  the  county  of  Middlesex ;  and  that  the  defendant 


Wednesday^ 
June  \2th. 

Upon  a  motion 
to  set  aside  the 
the  service  of 
process  on  the 
ground  that  it 
is  effected  in  a 
wrong  county, 
it  is  enough  if 
the  affidavit 
shews  that  the 
service  took 
place  more  than 
two  hundred 
yards  from  the 
border ;  it  need 
not  go  on  to 
negative  dispute 
as  to  the  bound- 
aries. 
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1844.        Iiad  not  been  served  with  any  other  process  in  the  action 
than  the  copy  of  writ  of  summons  annexed  to  the  affidavit.'^ 

Dowlinff,  Serjeant^  now  shewed  cause. — The  affidavit  is 
insufficient.  It  is  not  enough  in  a  case  of  this  sort  to  state 
that  the  place  where  the  process  is  served  is  not  within 
two  hundred  yards  of  the  border  of  the  county  into  which 
it  issues ;  it  should  go  on  to  aver  that  there  is  no  dispute     ^ 
as  to  the  boundaries  —  Webber  v.  Manning,  1  DowL  24.  ^^ 
[Tlnddl,  C.  J. — ^It  is  rather  hard  to  call  upon  a  man 
swear  that  there  is  no  dispute  as  to  the  boundaries  of 
county.    Is  it  necessary  to  negative  dispute^  where  it  ^"^  g 
sworn  that  the  place  of  service  is  not  within  two  hundre^^^ 
yards  of  the  border?]     It  is  the  ordinary  course  to  do 


Channelly  Serjeant,  in  support  of  his  rule. — In 
V.  Wray,  11  M.  &  W.  815,  1  Dowl.  &  L.  366,  the  affidai 
stated  that  the  defendant  had  been  served  in  Cheapside, 
the  city  of  London,  with  a  copy  of  a  writ  of  summons 
sued  into  the  county  of  Middlesex,  and  that  he  had  been 
informed  and  believed  that  any  portion  of  Cheapside  wai 
more  than  half  a  mile  from  the  county  of  Middlesex.  But  1 
Lord  Abinger  said  that  '^  the  affidarit  should  have  stated 
positively  that  the  place  of  service  is  not  within  the  county 
into  which  the  writ  issued,  or  within  the  distance  firom  the 
boundary  limited  by  the  act  of  parliament '^  (19).  Here 
the  affidavit  does  so  state. 

TiNDAL,  C.  J. — ^The  rule  laid  down  by  the  Court  in  that 
case  seems  to  be  the  sensible  one. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 

(19)  2  Wm.  4,  c.  39,  8. 1. 


nuwiTT  TBEif,  7  vicTomiJB.  aw 

IlAMOrOBO  V,  WOODI.  TMndmu 

Jm»4ik. 

SwM  an  aetiom  cm  the  esse  (bir  SB  alleged  nqoiy  to  incMeibm 
nBtilPs  rererrion  in  a  certain  mestnage.    The  de-  ^^f  *t  r». 
m  contained  three  coanti;  the  fint  connt  chiurged  S^[|f^^J|,^ 
le  defendant  wnmgfblly  and  niqnstly,  without  the  ^^^jy?? 
nr  licence,  and  against  the  will  of  the  plaintiff,  linftwdim 
down,  damaged^  spoQedj  and  deatrojred  a  ohimne]^  u^jaitiy,  with* 
rall>  parcel  of  the  plaintiff's  mestnage ;  the  second  ^i^j^^j^^ 


iBeged  that  the  plaintiff's  messuage  was  an  antient  win^  tiMwOl 
ge,  and  that  certain  parts  thereofi  to  wit,  certain  miied  ciown» 
md  a  certain  chimnejr,  parcel  thereof,  adjoined  a  ml^SSu^ 
ge  of  the  defendant,  and  in  part  rested  upon  and  ~^^*^ 
^right  in  part  supported  by  parts  of  the  defendant's  7^£||[|PjL^ 
ge,  and  that  the  defendant  wrongfully  removed  his  mewoH^i  the 
ge  without  shoring  or  propping  up  or  otherwise  S^^rtiyL 
g  or  tekingoiherTeawiiable  and  proper  or  any  pre-  J^*^2r 
s  to  support  or  secure  or  shore  up  the  said  walls  antieDt  metm. 

«•   1        V  •     •  /«tt    1  1       *8V»  and  that 

mney  of  the  plaintiff's  house,  so  as  to  prevent  the  certain  paru 
om  giving  way,  &c.,  whereby  the  plaintiff's  messu-  ^J[^^'^u7**' 
I  injured;  and  the  third  count  charged  that  the  de-  M»d  a  certain 

,  chimney,  par- 

;  so  unskilfully  conducted  himself  in  the  pulling  cei  thereof, 

4»i*  II*  A  •»  •      adjoined  ames* 

if  his  messuage  that  divers  parts,  to  wit,  certain  ^^^  of  the 
id  a  certain  chimney  of  the  plaintiff's  messuage  be-  fn*^r«S** 
reatly  shaken,  weakened,  and  injured.  «pon  »nd  were 

of  right  in  part 

defendant  took  out  a  summons  for  leave  to  plead  supported  by 

parts  of  the  de- 
fendant's mes- 
1  that  the  defendant  wrongfally  removed  his  messuage  without  shoring  or  propping  up 
iae  securing  or  taking  other  reasonable  and  proper  or  any  precautions  to  support  or 
ibore  up  tSa  said  waUs  and  chimney  of  the  plaintiff's  house,  so  as  to  prevent  the  same 
ng  way,  &c.,  whereby  the  plaintiff's  messuage  was  injured ;  and  the  third  count 
laC  the  defendant  so  unskilfiilly  conducted  himMlf  in  the  pullixig  down  of  his  messu- 
liTers  parts,  to  wit,  certain  walls  and  a  certain  chimney,  of  the  plaintiff's  messuage 
eatiy  shaken,  weakened,  and  injured. 

irt  aOowed  the  defendant  to  plead — first,  to  the  first  count,  not  guilty  "by  statute" — 
U>  the  first  count,  that  the  plaintiff's  chimney  was  a  private  nuisance — thirdly,  to  the 
,  that  the  plaintiff's  chimney  was  a  public  nuisance— fourtiily,  to  the  second  and  third 
t  guilty— fifthly,  to  the  second  count,  that  parts  of  the  plaintiff's  messuage  were  not 
pported  by  or  entitled  to  be  supported  by  the  defendant's  messuage— sixthly,  to  the 
sratioD,  kftve  and  license. 

irill.  B  B 
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1^44.        the  following  pleas — first,  not  guilty  *'by  statute'' — se- 
Langford     condly,  to  the  first  county  that  the  plaintiff's  chimney  was 
^^  a  private  nuisance — ^thirdly,  to  the  first  count,  that  the 

plaintifi^'s  chimney  was  a  public  nuisance — ^fourthly,  to  the 
second  count,  that  parts  of  the  plaintiff's  messuage  were 
not  of  right  supported  by  or  entitled  to  be  supported  by 
the  defendant's  messuage — fifthly,  to  the  whole  declaration^ 
leave  and  license.  Upon  hearing  counsel,  and  upon  the 
authority  of  the  case  of  Ross  v.  Clifton,  11  Ad.  &  E.  631,  1 
Gale  &  D.  72,  9  Dowl.  1033,  Mr.  Justice  Coltman  allowed 
the  second,  third,  and  fifth^  pleas,  but  required  the  defend- 
ant to  make  his  election  between  the  first  and  the  fourth. 

Byles,  Seijeant,  on  a  former  day  in  this  term  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  why  so  much  of 
the  order  of  Coltman,  J.,  as  directed  the  defendant  to  elect 
between  the  first  and  fourth  pleas  in  the  abstract  men- 
tioned should  not  be  rescinded,  and  why  the  defendant 
should  not  be  at  liberty  to  plead  the  following  pleas — first, 
to  the  first  count,  not  guilty  "by  statute" — secondly,  to 
the  first  count,  that  the  plaintiff's  chimney  was  a  private 
nuisance— thirdly,  to  the  first  count,  that  the  plaintiff's 
chimney  was  a  public  nuisance — fourthly,  to  the  second 
and  third  counts,  not  guilty — fifthly,  to  the  second  count, 
that  parts  of  the  plaintiff's  messuage  were  not  of  right 
supported  by  or  entitled  to  be  supported  by  the  defendant's 
messuage — sixthly,  to  the  whole  declaration,  leave  and 
license  (20). 

Talfourd,  Serjeant,  now  shewed  cause. — Ross  v.  Clifton^ 
11  Ad.  &  E.  631, 1  Gale  &  D.  72, 9  Dowl.  1033,  is  singularly 
in  point :   it  was  there  held,  in  conformity  with  the  pre- 

(20)  An  application  for  leave  to  interfere,  conceiving  that  it  was  an 

plead  these   last-mentioned  pleas  indirect  attempt  to  review  the  order 

had  been  previously  made  at  Cham-  of  Mr.  Justice  Coltman. 
bers;  but  Cresswell,  J.,  declined  to 


V. 

Woods. 
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T10U8  decision  of  the  Court  of  Exchequer  in  Fisher  v.  771^  1844. 
Thames  Junction  Railway  Company,  5  Dowl.  773,  that,  where  Lanopord 
a  statate  enables  defendants  to  plead  the  general  issue  and 
give  the  special  matter  of  defence  in  evidence,  the  plea  of 
not  guilty  so  pleaded  is  not  affected  by  the  new  rules  of 
Hilary  Term,  4  Will.  4,  but  operates  as  before  they  were 
framed,  putting  in  issue,  not  only  the  defences  peculiar  to 
the  statute,  but  all  that  would  have  arisen  at  common  law : 
and  therefore  the  Court,  in  the  exercise  of  its  discretion 
under  the  statute  4  Anne,  c.  16,  s.  4,  would  not  give  leave 
to  plead  not  guilty  ''by  statute,^'  together  with  a  special 
plea,  although  such  plea  raised  a  substantial  defence  inde- 
pendent of  the  statute.  The  question  there  arose  upon  the 
Yerj  same  act  as  the  present.  So,  in  Haine  v.  Davey,  4  Ad. 
k  K  892, 6  N.  &  M.  356,  it  was  held,  that,  under  the  statute 
8  &  4  WiU.  4,  c.  42,  s.  1  (which  provides  that  the  contem- 
plated rules  of  pleading  shall  not  disable  any  person  from 
pleading  the  general  issue  and  giving  the  special  matter  in 
evidence,  where  by  statute  he  may  now  do  so),  an  over- 
seer sued  in  trespass  for  taking  A.'s  goods  may  still  prove, 
on  a  plea  of  not  guilty,  that  he,  as  overseer  (under  43 
Eliz.  c  2,  s.  19),  distrained  the  goods  for  a  poor-rate  due 
from  B.,  and  that  they  were  B.'s,  not  A.'s :  the  general 
issue,  under  the  rules  of  Hilary  Term,  4  Will  4,  not  con- 
fining him  to  proof  of  his  character  of  overseer. 

Byles,  Serjeant,  in  support  of  his  rule. — One  state  of 
circumstances  that  might  exist  was  not  suggested  in  Rosa 
V.  Clifton,  viz.  that  the  defendant  might  turn  out  not  to  have 
acted  in  pursuance  or  under  colour  of  the  act,  in  which 
case  he  would  be  precluded  from  giving  the  special  matter 
in  evidence  under  not  guilty,  that  plea  being  given  only 
where  the  defendant  has  reasonable  ground  for  thinking 
that  he  has  acted  under  colour  of  the  act.  [Tlndal,  C.  J. 
If  he  acted  not  under  the  act,  or  under  colour  of  the 
act,  he  ought  not  to  plead  it.]     It  is  not  enough  that  he 

B  b2 
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1844. 


Lanopokd 

V. 

Woods. 


supposed  himself  to  have  been  acting  in  pursuance  of  the 
act :  he  may  have  been  mistaken  in  that.  [Cresswett,  J. 
If  so,  he  would  learn  that  from  his  pleader.]  There  are 
many  cases  where  the  distinction  runs  so  very  nice  that  it 
is  difScuIt  to  advise.  [Tindal,  C.  J. — ^We  cannot  make 
rules  for  very  nice  cases.  The  Courts  have  expounded  these 
acts  veiy  liberally  and  benignantly  towards  defendants.] 


Per  Curiam. — We  think  the  defendant  should  be  re- 
lieved from  that  part  of  Mr.  Justice  Coltman's  order  which 
compels  him  to  elect  between  the  first  and  the  fourth  pleas. 
Not  guilty  "  by  statute/^  being  limited  to  the  first  count, 
we  think  the  defendant  should  be  allowed  to  plead  as  pro- 
posed, taking  short  notice  of  trial ;  the  costs  of  the  appli- 
cation to  abide  the  event  of  the  cause. 

Rule  absolute  accordingly. 


Wednesday, 
June  12M. 

In  case  for  an 
alleged  in- 
fringement of  a 
patent  for  im- 
provements in 
machinery,  the 
notice  of  ob- 
jections deliver- 
ed by  the  de- 
fendants pur- 
suant to  the  5 

&  6  wm.  4,  c. 

83,  s.  5,  stated 
that  the  inven- 
tion was  known 
to  and  used  by 
M*  R*t  w>  ** ., 
and  oikers,  be- 
fore the  grant 
of  the  patent : 
—The  Court 
refused  to  strike 
out  the  words 
"  and  others." 


Bentley  r.  Keiohlet  and  Another. 

JL  HIS  was  an  action  on  the  case  for  the  infringement  of 
a  patent  for  certain  alleged  improvements  in  machinery  or 
apparatus  for  making  cards  for  carding  cotton,  wool,  silk, 
and  other  fibrous  substances,  granted  to  one  William  Carr 
Thornton,  and  by  him  assigned  to  the  plaintiff. 

By  the  specification,  the  inventor, W.C. Thornton,  claimed 
six  separate  and  distinct  alterations  as  improvements  in  the 
machinery  for  making  cards,  and  also  the  improvement  in 
the  machinery  produced  by  the  six  alterations  collectively. 

The  defendants  delivered  the  following  particulars  of  ob- 
jections pursuant  to  the  statute  5  &  6  WilL  4,  c  83,  s.  5, 
amended  under  a  Judge's  order : — 

"  Take  notice  that  the  defendants  on  the  trial  of  this 
cause,  besides  denying  the  infringement  of  the  patent  and 
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the  title  of  the  plaintiff,  will  rely  on  the  following  objections        1844. 
to  the  yalidity  of  the  letters  patent  mentioned  in  the  de-      nliJJIIT^ 
clantion,  that  is  to  say —  v. 

"  First — ^that  the  invention  was  not  new  at  the  time  of 
granting  the  letters  patent : 

''  Secondly — ^that,  before  and  at  the  time  of  granting 
the  letters  patent,  the  invention,  and  each  of  the  six  parts 
thereof,  were  known  to  Mordecai  Bobertshaw  and  others; 
and  that,  firom  them  or  some  or  one  of  them,  W.  C.  Thorn- 
ton, the  patentee,  obtained  or  derived  his  knowledge  of  the 
said  invention : 

''Thirdly— that  W.C.Thornton  was  not  the  first  and 
troe  inventor  of  the  said  invention  or  of  any  part  thereof; 
and  that  Modecai  Bobertshaw,  James  Walton,  and  others, 
were  respectively  the  first  and  true  inventors  of  the  said 
invention  and  of  each  part  thereof,  except  the  fourth  part 
thereof: 

**  Fourthly — ^that  the  invention,  at  the  time  of  granting 
the  letters  patent,  was  not,  nor  was  any  part  thereof,  new 
as  to  the  public  use  and  exercise  thereof  in  England ;  and 
that  the  said  invention  and  each  part  thereof  except  the 
fourth  part  thereof  before  the  granting  of  the  said  letters 
patent,  were  used  by  the  said  Mordecai  Bobertshaw  and 
W.  C.  Thornton,  and  others,  in  England  : 

''  Fifthly — ^that  the  specification  of  the  invention  is  insuffi- 
cient, and  that  it  is  uncertain;  that  it  does  not  describe  the 
nature  of  the  invention,  nor  in  wha\  way  it  is  to  be  or  may 
be  used,  with  sufiicient  particularity ;  and  that  the  specifi- 
cation is  not  sufficiently  intelligible  to  enable  a  workman  of 
competent  skill  to  make,  construct,  put  in  practice,  or  use 
the  sfliid  invention  in  all  its  parts : 

"  Sixthly — ^that  the  invention  is  not,  and  that  no  part 
thereof,  and  particularly  the  fourth  part  thereof,  is  not  the 
subject  of  a  patent : 

''  Seventhly — ^that  the  said  invention  was  and  is,  and 
particularly  the  fourth  part  thereof,  was  and  is,  useless, 
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1844.  trivial^  immaterial,  valueless^  and  unnecessary  for  effecting 

^^^^:^  the  purpose  proposed  : 

«•  ^'  Lastly — that  the  specification  was  not  enrolled  in  time. 

Kbiohlkt. 


ff 


Channell,  Serjeant,  on  behalf  of  the  plaintiff,  in  Easter 
Term  last,  obtained  a  rule  nisi  for  further  and  better  par- 
ticulars, citing  Jones  v.  Berger,  6  Scott,  N.  R.,  208,  5  M.  & 
Gr.  208. 

Talfourdi  Serjeant,  now  shewed  cause. — The  real  ques- 
tion is  whether  the  Court  will  adhere  to  their  decision  in 
Jonea  v.  Berffer,  or  will  yield  to  the  subsequent  decisions  of 
the  Coiurt  of  Queen's  Bench  in  The  Queen  v.  Walton,  2  Q. 
B.  969,  and  of  the  Court  of  Exchequer  in  Russell  v.  Ledsam, 
11 M.  &  W.  647, 1  Dowl.  &  L.  847— whether  they  will  hold 
that  the  defendant  is  bound  to  give  the  names  of  all  the 
persons  to  whom  the  invention  was  alleged  to  have  been 
known  at  the  time  of  the  granting  of  the  patent,  or  whether 
the  statute  is  to  be  considered  satisfied  by  the  mention  of 
one  or  more  persons  ''and  others.''    The  course  of  the 
authorities  has  been  somewhat  eccentria     In  Bulnois  y. 
M'Kenzie,  5  Scott,  419,  6  Dowl.  215, 4Bing.  N.  C.  127,  this 
Court  held,  that,  where  the  objection  to  the  patent  is  its 
want  of  novelty,  and  the  defendant  intends  to  rely  on  a 
previous  user  of  the  supposed  invention  by  divers  persons, 
he  cannot  be  compelled  in  his  notice  to  give  the  names  and 
descriptions  of  those  persons.     In  Fisher  v.  Dewick,  6  Scott, 
208,  4  Bing.  N.  C.  706,  6  Dowl.  739,  however,  the  Court 
held  an  objection  stating  "  that  the  said  improvements,  or 
some  of  them,  had  been  publicly  and  generally  used  long 
before  the  granting  of  the  letters  patent,'^  to  be  insufScient. 
A  similar  decision  was  come  to  in  Jones  y.  Berger,  6  Scott, 
208,  5  M.  &  Gr,  208 :  there,  the  patent  was  "  for  improve- 
ments in  treating  or  operating  on  farinaceous  matter,  to 
obtain  starch  and  other  products,  and  in  manufacturing 
starch :"  an  objection  stated  "  that  the  said  invention  was 
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in  nae  by  many  persons  before  and  at  the  time  of  the         1844. 
date  of  the  letters  patent^  and  particularly  that  the  use      bbntl»y 
of  rice  as  and  for  starch,  and  the  use  of  rice  flour  as  and  ^' 

for  starch,  and  the  preparing  rice  flour  to  be  used  as 
starch,  and  preparation  of  starch  from  whole  rice  and 
from  rice  flour,  were  known  and  practised  by  persons 
engaged  in  the  manufacture  and  finishing  of  lace  and 
similar  fabrics' at  Nottingham  and  elsewhere,  before  and  at 
the  time  of  the  grant  of  the  letters  patent :''  and  the  Court 
struck  out  the  words  '^  and  elsewhere/'  But,  in  The  Queen 
T.  fFalton,  2  Q.  B.  969,  where,  on  a  scire  facias  to  repeal  a 
patent,  the  prosecutor  baring,  while  the  record  was  in 
Chancery,  filed  notice  of  objections  under  the  statute,  riz. 
that  other  persons  than  the  patentee  had  used  the  invention 
in  England  before  the  grant  of  the  patent,  the  Court  of 
Queen's  Bench  refused,  on  motion  after  the  proceedings 
were  in  that  Court,  to  order  delivery  of  a  particular  stating 
the  names  and  addresses  of  such  persons.  It  was  there 
stated  that  the  defendant  had  applied  to  the  Master  of  the 
Bolls  for  an  order  upon  the  prosecutor  to  deliver  a  parti- 
cular of  such  names ;  but  that  his  Honor  refused  to  make 
such  order.  The  cases  in  this  Court  baring  also  been  ad- 
verted to,  Lord  Denman,  in  uttering  the  judgment  of  the 
Court,  said :  "We  agree  with  the  Master  of  the  Rolls  rather 
than  with  the  Court  of  Common  Pleas,  and  think  that  the 
particular  should  not  be  ordered.''  And  in  the  latest  case 
on  the  subject,  Russell  v.  Ledsam,  11  M.  &  W.  647,  1  Dowl. 
&  L.  347,  the  defendant  having  pleaded  to  an  action  for  the 
infringement  of  a  patent,  amongst  other  things,  that  the 
patentee  was  not  the  true  and  first  inventor,  it  was  held 
that  he  need  not  in  his  notice  of  objections  state  who 
the  first  inventor  was,  or  under  what  circumstances  the 
invention  had  been  previously  used.  Parke,  B.,  there 
says :  "  This  was  an  application  for  better  particulars  of 
objections  to  a  patent,  under  the  5  &  6  Will.  4,  c  83,  s.  5 ; 
and  the  principal  point  discussed  was,  whether  or  no  it  was 
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1844.        necessary^  in  an  objection  on  the  ground  that  the  plaintiff 

Bentlby      ^^^  ^^  ^^®  ^^^  inventor,  or  that  the  invention  was  not 
^    V-  new,  that  the  defendant  should  state  who  was  the  first 

inventor,  or  where,  and  in  what  place,  and  under  what 
circumstances,  it  was  used  before.  This  point  is  not  new ; 
for,  it  has  been  ahready  before  this  Court,  and  also  before 
the  Ckmrt  of  Common  Fleas  in  the  case  of  Bulnaia  v.  Mac- 
kenzie, 4  Bing.  N.  C.  127,  6  Dowl.  215,  5  Scott,  419.  In 
that  case  the  Court  of  Common  Pleas  would  not  require 
those  particulars  to  be  given,  and  their  example  has  been 
followed  by  this  Court  in  the  case  of  Heath  v.  Unwin,  10 
M.  &  W.  634.  In  the  subsequent  case,  however,  of  Janes 
Y.  Berger,  the  Court  of  Common  Pleas  deviated  from  their 
former  decision  in  BtUnois  v.  Mackenzie,  and  compelled  the 
defendant  to  give  the  name  of  the  first  inventor.  On  con- 
sideration of  the  matter,  however,  we  think  t}iat  we  ought 
to  abide  by  the  cases  of  Heath  v.  Unwin  and  Bulnais  v.  Mac- 
kenzie, and  that  no  particulars  of  the  circumstances  under 
which  this  invention  may  have  been  previously  used  should 
be  required  irom  the  defendant ;  and  we  are  fortified  in  this 
view  by  the  decision  of  the  Court  of  Qneen*s  Bendi  in  the 
case  of  Regina  v.  Walton,  in  which  they  adopted  the  same 
view.  That  was  originally  an  application  to  the  Master  of 
the  Bolls,  which  afterwards  came  before  the  Court  of  Queen's 
Bench,  which  we  find,  on  inquiry  (21),  to  have  determined 
this  point  the  same  way.  On  the  authorities,  therefore, 
we  are  bound  to  say  that  no  such  particulars  ought  to  be 
required  as  are  here  asked  for ;  and  the  argument  of  Mr. 
Henderson  is  very  strong  to  confirm  the  propriety  of  that 
course,  viz.  that,  to  require  the  defendant  to  afford  this 
information,  would  be  throwing  the  burden  of  proof  on  the 
wrong  party.''  [Matde,  J. — These  cases  are  treated  too 
mu6h  as  ruling  each  other.  Suppose  the  patent  to  be  for 
an  improvement  in  shipping,  and  the  defence  relied  on 

(21)  The  case  of  The  Queen  v.  Walton  was  not  reported  at  this  time. 
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were  that  it  had  been  used  before,  the  defendant  clearly 
woald  not  be  bound  in  his  particular  to  state  the  names  of 
all  the  owners  of  all  the  ships  to  which  he  meant  to  shew 
the  allied  improvement  to  have  been  applied.  But,  if  he 
states  that  the  invention  has  been  published  to  the  world 
in  a  certain  magazine  or  journal,  and  also  in  other  books 
and  writings,  he  ought  to  specify  all  the  books  and  writ- 
ings.] The  defendants  rely  on  Btdnois  v.  Mackenzie,  in 
this  Court,  Ruisell  v.  Ledsam,  in  the  Ckmrt  of  Exchequer, 
and  The  Queen  v.  Walton  in  the  Court  of  Queen's  Bench, 
and  also  before  the  Master  of  the  Bolls.  [Matde,  J. — I  see 
nothing  in  Jonee  v.  Berger  that  renders  it  inconsistent  with 
the  other  cases.  Tindal,  C.  J. — The  case  of  Russell  v.  Led- 
iom  seems  to  go  the  length  of  deciding  that  no  names  at 
ail  need  be  given.] 


1844. 


BsNTurr 

0. 

Kbighlbt. 


(SumneU,  Serjeant  {Webster  was  with  him),  in  support  o{ 
the  role. — ^The  case  of  a  scire  facias  stands  upon  a  dif- 
ferent footing  from  an  ordinary  action  between  subject 
and  subject :  and  in  77ie  Queen  v.  Walton,  the  Master  of 
the  Bolls  expressed  no  adherence  to  either  class  of  cases. 
The  cases  reUed  on  by  the  defendant  are  directly  opposed 
by  Fisher  v.  Dewick  and  Jones  v.  Berger,  and  also  by 
Galloway  v.  Bleaden,  where  Coltman,  J.,  ordered  names, 
addresses,  and  descriptions  to  be  given,  and  the  words 
"  divers  other  persons ''  to  be  struck  out :  see  1  Webster's 
Patent  Cases,  268,  note  a  (22).  The  question  is  to  which 
of  these  two  classes  of  cases  the  Court  will  adhere. 


(22)  The  same  note  adds:  '<  But, 
in  a  mibaequent  case  (Carpenter  t. 
Walker),  the  objection  stated  the 
making  of  locks  similar  to  the  sub- 
ject  of  the  patent  by  the  defendant 
a$id  others  several  years  before  the 
date  of  the  letters  patent,  and  their 
sale  to  divers  persons,  and  among 


others,  to  one  S.  T.,  of  &c. :  on 
summons  to  strike  out  the  words 
'  to  divers  persons,  and,  among 
others,'  or  to  state  the  names  and 
descriptions  of  the  others  besides 
S.  T.  to  whom  sales  were  made,  the 
parties  were  referred  to  the  Court, 
who  refused  the  application." 


i 
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1844.^  TiNDAL,  C.  J. — It  certainly  does  appear  that  the  Coarts 

of  Queen^s  Bench  and  Exchequer  have  taken  a  view  of  this 
subject  somewhat  at  variance  with  that  of  this  Court  in 
the  recent  case  of  Jones  v.  Berger.  Upon  the  whole,  I  do 
not  think  the  words  excepted  to  in  this  case,  ''  and 
others/'  ought  to  be  struck  out.  There  is  no  suggestion 
of  any  firaud  on  the  part  of  the  defendants,  or  of  any  in- 
tention to  embarrass  or  mislead  the  plaintiff.  It  may  be 
that  they  really  are  unable  to  give  the  names  of  the  other 
parties. 

CoLTMAN,  J.,  concurred. 

Maule,  J. — I  am  inclined  to  think  that  the  objections 
are  here  given  with  sufScient  particularity.  It  is  ex- 
tremely difficult  to  draw  the  line  in  these  cases :  but  cer- 
tainly the  degree  of  minuteness  exacted  from  the  defend- 
ant ought  not  to  be  greater  than  may  be  presumed  to  be 
within  his  knowledge.  It  was  upon  that  principle  this 
Court  proceeded  in  Jones  y.  Berger.  That  case,  as  it  seema 
to  me,  is  quite  consistent  with  our  holding  that  the  names 
need  not  be  given  in  the  present  case.  No  such  presump- 
tion arises  here  as  in  the  case  where  books  and  places  are 
referred  to. 

Rule  dischai^ed. 
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1844. 
Harvey  v.  Watson.  Wednesday^ 

DJune  I2ik. 
OWLING,  Serjeant,  on  a  former  day  in  this  term,  in  trespass  for 

moTed  to  plead  in  an  action  for  criminal  conversation  with  ^lJJ[Son  wiA 
the  plaintiff's  wife — in  addition  to  not  guilty — a  plea,  that,  the  pontiff's 

wifei  the  Court 

'' before  and  at  the  time  of  the  committing  of  the  trespass,  allowed  the 
the  pluntiff  had  relinquished  and  renounced  the  comfort  piead.inaddl- 
and  fellowship  of  his  wife,  and  had  finally  separated  him-  ^^  ^^ 
self  by  deed  from,  and  was  living  apart  from  her.''     He  re-  before  and  at 

^         -  _  the  time  of  the 

ferred  to  Jreedon  v.  Timhrell^  5  T.  B.  357,  where  it  was  committing  of 
held  that  no  action  can  be  brought  for  any  act  of  adultery  pi^n'^Sfhad 
after  a  separation  between  husband  and  wife ;  and  where  "^ijnquishod 

'^  and  renonnoed 

Lord  Kenyon  thus  lays  down  the  rule :  ''It  is  material  to  the  comfort  and 
consider  what  is  the  gist  of  this  action :  the  plaintiff  con-  his  wife,  and 
tends  that  it  is  the  criminal  act ;  but  that  I  deny.  I  think  ^SdhfmSf 
it  is  a  civil  action,  brought  to  recover  compensation  for  a  Jy  deed  from 

her)  and  was 

civil  injury  done  to  the  husband,  and  not  to  punish  the  liying  apart 
defendant  for  having  broken  the  laws  of  morality  and  de-      ^ 
cency.     But  what  injury  is  done  to  the  plaintiff,  who  has 
Yoluntarily  relinquished  his  wife  ?     It  cannot  be  said  that 
he  is  deprived  of  the  comfort  and  society  of  his  wife.    I 
can  see  the  immorality  of  the  defendant's  conduct  in  as 
strong  a  light  as  any  person ;  but  still  this  action  must  be 
confined  within  legal  limits.    This  is  like  the  case  of  an 
action  by  a  father  for  the  loss  of  service  of  his  child ;  in 
which,  however  the  parent  may  feel  for  the  violation  of  his 
daughter's  chastity,  it  is  clear  that  no  action  can  be  main- 
tained unless  some  evidence  be  given  that  the  daughter 
performed  some  acts  of  service  for  the  father.     This  is  not 
like  the  instance  put  of  a  temporary  separation  from  the 
wife ;  in  such  case  the  wife  still  continues  within  the  pro- 
tection of  the  husband,  which  she  does  not  here.''  \Tindalf 
C.  J. — Does  Weedon  v.  Timbrell,  still  remain  a  case  ?]     It 
is  treated  as  an  authority  in  2  Boper  on  Husband  and 
Wife,  2nd  edit.,  p.  323,  n.,  where  a  MS.  case  of  Graham  v. 
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1844.  Wiffley,  is  cited.  And  the  like  law  is  to  be  found  in  Barter- 
lot  V.  Harskem,  Peake,  N.  P.  C.  7,  and  Hodges  v.  Windham, 
Peake,  39. 

A  rule  nisi  having  been  granted — 

Bylea,  Serjeant,  now  shewed  cause. — A  voluntary  sepa- 
ration between  the  husband  and  wife  clearly  cannot  be  a 
bar  in  an  action  of  trespass  for  debauching  her,  whatever 
may  be  its  effect  upon  the  amount  of  damages.  The  case 
of  Weedon  v.  Timbrell  can  hardly  be  esteemed  an  autho- 
rity. The  point  arose  in  the  subsequent  case  of  Chambers 
V.  Caulfield,  6  East,  244,  before  Lord  Ellenborough,  who 
"  desired  that  the  case  might  be  argued  upon  the  general 
point,  whether  the  mere  fact  of  a  separation  between  hus- 
band and  wife  by  deed  were  such  an  absolute  renunciation 
of  his  marital  rights  as  precluded  the  husband  from  main- 
taining an  action  for  the  seduction  of  his  wife — saying 
that  he  did  not  consider  that  question  as  concluded  by  the 
decision  in  Weedon  v.  JimbrelL"  In  Selwyn's  Nisi  Prius, 
8th  edit.,  pp.  12,  13,  considerable  doubt  is  thrown  upon 
Lord  Kenyon's  judgment  in  Weedon  v.  TimbrelL  Winter 
V.  Henn,  4  C.  &  P.  494,  was  also  referred  to. 

TiNDAL,  C.  J. —  We  ought  not  to  interfere  too  rigor- 
ously with  the  defendant's  right  to  put  his  defence  upon 
the  record.  If  there  be  any  fair  and  reasonable  doubt^ 
the  plaintiff  should  be  left  to  demur.  After  the  deliberate 
judgment  of  the  Court  of  King's  Bench  in  Weedon  v.  7im- 
brell,  I  think  it  would  be  too  much  to  say  this  is  so  bad  a 
plea  that  it  ought  not  to  be  allowed. 

The  rest  of  the  Court  concurring — 

Rule  absolute. 
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Martha.  Close  v.  Phipps.  Tuesday, 

DJune  ^th, 
EBT  for  money  had  and  received,  and  for  money  due  The  attorney 

upon  an  account  stated.     Plea,  never  indebted.  gw^who'^' 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last  As-  *dTerti*ed  a 

'  sale  of  the 

sizes  for  Somersetshire.    The  action  was  brought  to  re-  mortgaged 

cover  the  sum  of  45/.  23,  Zd.  alleged  to  have  been  impro-  der^  power 

perly  obtained  from  the  plaintiff  under  the  following  dr-  ^q^,^^^' 

cnmstances: — The  late  husband  of  the  plaintiff  had  mort-  ment  of  in- 
terest, having 
gaged  certain  property  at  Balstonborough  to  one  John  extorted  from 

Welch,  to  secure  a  sum  of  1000/.  and  interest.     In  April^  trU  of  Ac** 

1843»  the  defendant,  as  the  attorney  of  the  mortgagee,  gave  "^'^^^^^^l^, 

notice  totheplaintiff(who  was  administratrix  cum  testamen-  ingthesum 

due  for  princi- 

to  annexe  of  her  deceased  husband)  that  he  would  proceed  pal,  interest, 
to  sell  the  property  under  the  powers  for  that  purpose  con-  ^^  ^ttireat"" 
tained  in  the  mortgage  deed,  unless  the  sum  due  for  prin-  ****^  he  woiUd 

,  proceed  with 

cipal  and  interest  were  immediately  paid.     The  plaintiff  the  sale  unless 
thereupon  employed  one  Vining,  a  solicitor  of  Yeovil,  to  were  complied 
endeavoor  to  obtain  for  her  another  loan,  upon  the  security  Jhat  thc^mi- 
of  the  property,  in  order  to  pay  off  Welch's  mortgage.  ni»tratrix  might 
Vining  having  ultimately  withdrawn  himself,  the  defendant  in  debt  for 
advertized  the  property  for  sale  on  the  2nd  of  October.  J^fved. 
On  the  20th  of  September  one  James,  a  solicitor,  called 
upon  the  defendant,  on  behalf  of  the  plaintiff,  for  the  pur- 
pose of  paying  off  the  principal  and  interest  due  to  Welch, 
when  the  defendant  refused  to  stop  the  sale  or  to  deliver 
up  the  deeds,  without  being  paid,  in  addition  to  the  prin- 
cipal and  interest  and  his  costs,  a  further  sum  of  15/.  for 
six  months^  interest  in  advance,  29/.  8^.  lOd,,  alleged  to 
have  been  paid  to  Vining  for  his  charges,  and  13«.  4d, 
which  the  defendant  claimed  as  having  been  employed  by 
the  testator's  son,  who  had  an  interest  in  the  property. 
The  money  was  paid  under  protest,  and  the  present  action 
brought  to  recover  it  back. 
On  the  part  of  the  defendant  it  was  insisted,  that  money 
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1844.  had  and  received  was  not  maintainable,  the  payment  now 
sought  to  be  disturbed  having  been  made  voluntarily  and 
with  full  knowledge  of  all  the  facts. 

The  learned  Judge  was  of  opinion  that  the  money  hav- 
ing been  extorted  from  the  plaintiff  under  a  species  of 
dnressy  she  was  entitled  to  recover  it  back;  and  accord- 
ingly he  directed  a  verdict  to  be  entered  for  the  plaintiff, 
damages  45/.  2s.  2d,,  subject  to  leave  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit,  or  to  reduce  the  da- 
mages, as  the  Court  might  think  fit. 

Channell,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  accordingly. 

Atcherley,  Serjeant,  now  shewed  cause. — tfo  doubt, 
where  a  party  pays  money  voluntarily,  with  full  knowledge 
or  the  means  of  knowledge  of  all  the  fiEu^ts,  the  law  pre- 
cludes him  from  recovering  it  back — Bilbie  v.Lumley,  2East, 
469.  So,  also,  where  money  has  been  paid  under  an  adjudi- 
cation by  a  Court  of  competent  jurisdiction.  The  present 
case  ranges  itself  under  a  third  class,  viz.  where  the  pay- 
ment is  compulsory,  and  made  under  protest.  Duress  is 
not  of  necessity  confined  to  duress  of  the  person,  it  may  be 
of  goods.  In  Skeate  v.  Beale,  1 1  Ad.  Sc  E.  983, 3  P.  &  D.  597, 
in  debt,  the  declaration  stated  that  arrears  of  rent  being 
due  from  the  defendant  to  the  plaintiff,  and  the  plaintiff 
having  distrained  for  the  arrears,  the  defendant,  by  writing, 
in  consideration  of  the  plaintiff  withdrawing  the  distress, 
undertook  that  he  would  pay  the  arrears,  and,  in  default  of 
his  so  doing,  the  plaintiff  might  take  steps  to  recover  them; 
that  the  plaintiff  did  withdraw  the  distress,  but  the  defend- 
ant paid  only  a  part  of  the  arrears :  the  defendant  pleaded 
that  the  plaintiff  had  distrained  for  more  than  was  due, 
the  sum  paid  by  the  defendant  being  all  that  was  in  ar- 
rear,  and  that  the  plaintiff  menaced  and  was  about  to  sell 
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the  distress,  unless  the  defendant  made  the  agreement,  1844. 
which  the  defendant  therefore  made:  and  it  was  held  that 
this  plea  was  bad  on  motion  for  judgment  non  obstante 
veredicto,  duress  of  goods  not  being  a  ground  for  avoiding 
the  agreement.  But  the  Court  expressly  reserved  the 
question  as  to  money  paid  under  protest.  In  ABtky  v. 
Beynolds,  2  Str.  915,  it  was  distinctly  held,  that,  where 
money  is  extorted  by  duress  of  goods,  assumpsit  will  lie 
for  it :  and  this  principle  is  also  recognized  by  Coleridge, 
J.,  in  The  Duke  de  Cadaval  v.  Collins,  4  Ad.  &  E.  858,  6 
N.  &  M.  224.  This  is  not  like  the  case  of  goods  seized  for 
rent,  as  in  Knibbs  v.  Hall,  1  Esp.  84,  and  Skeate  v.  Beale, 
or  damage  feasant,  as  in  Lindon  v.  Hooper,  Cowp.  414 :  in 
those  cases  the  law  has  provided  an  appropriate  remedy. 

[Cresswell,  J.,  referred  to  v.  Pigott,  cited  by  Lord 

Kenyon  in  Cartwright  v.  Rowley,  2  Esp,  723.  In  Parker 
V.  The  Great  Western  Railway  Company,  7  Scott,  N.  B., 
835,  the  defendants  having  exacted  from  the  plaintiff,  a 
carrier,  more  than  they  charged  to  other  carriers,  for  the 
conveyance  of  goods  for  him  by  their  carriages,  in  breach 
of  their  acts  of  parliament — ^it  was  held  that  the  sums  thus 
obtained  from  the  plaintiff,  being  payments  not  made  volun- 
tarily, but  in  order  to  induce  the  company  to  do  that  which 
they  were  bound  to  do  without  them,  and  for  the  refusal 
to  do  which  an  action  on  the  case  might  have  been  main- 
tained against  them,  might  be  recovered  back  in  an  action 
for  money  had  and  received.  The  same  point  was  decided 
by  the  Court  of  Queen's  Bench  in  the  present  term,  in  a 

case  of  Wakefield  v. .     The  plaintiff  had  no  means  of 

preventing  the  sale  and  getting  possession  of  the  deeds, 
but  by  yielding  to  the  defendant's  unjust  demand. 

Talfourd,  Serjeant,  conceded,  that,  after  the  case  o{ Par- 
ker V.  The  Great  Western  Railway  Company,  it  could  not  be 
contended  that  there  was  not  sufScient  compulsion  in  this 
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case;  but  he  relied  on  the  right  of  the  defendant,  as  the 
agent  of  the  mortgagee,  to  sell  the  property. 

TiNDAL,  C.  J. — I  think  this  is  quite  as  strong  a  case  as 
that  last  referred  to.  The  interest  of  the  plaintiff  to  pre- 
vent the  sale  by  submitting  to  the  demand  was  so  great, 
that  it  may  well  be  said  the  payment  was  made  under  what 
the  law  calls  a  species  of  duress. 


The  rest  of  the  Court  concurring — 


Rule  dischai^ed. 


Monday, 
June  Sr J. 

By  the  54Ui 
section  of  the 
general  high- 
way act,  5  &  Is 
WiU.  4,  c.  50, 
the  sunreyora 
of  highways 


Peters  and  Another  v.  Clarson  and  Another. 

JL  HIS  was  an  action  of  trespass  for  breaking  and  enter- 
ing the  close  of  the  plaintiffs,  subverting  the  soil,  S:c.  The 
defendants  pleaded  not  guilty  '^  by  statute,''  and  a  special 
justification, 
are  impowered  The  cause  was  tried  before  Tindal,  C.  J.,  at  the  last 
restrictions)  to  Spring  Assizcs  for  the  county  of  Warwick.  It  appeared 
n^mi^^osed     *^^*  *^®  defendants  were  surveyors  of  the  highways  of 

holds,  making 
such  satisfac- 
tion for  the 

taken,  and  also  ^^^  ^^  their  duty  as  such  surveyors  under  the  general 
d^nftothT**  ^g^^ay  act,  5  &  6  Will.  4,  c.  50,  entered  the  plain- 
land,  as  shall     tiffs*   close   adjoining  the    highway,  for  the   purpose  of 

he  settled  and 
ascertained  by 

order  of  justices  at  a  special  sessions  for  the  highways:  and  the  67th  section  enacts  that  the  said 
surveyor  &c.  shall  have  power  to  make,  scoar,  &c.,  drains,  &c.,  as  he  shall  deem  necessary  in 
and  through  any  lands  or  grounds  adjoining  any  highway,  upon  paying  the  owner  or  occupier 
of  such  lands  or  grounds  for  the  damages  which  be  shall  sustain  thereby,  to  be  settled  and  paid 
in  sadi  manner  as  the  damages  for  getting  materials  in  inclosed  lands  or  grounds  are  directed 
(by  s.  54)  to  be  settled  and  paid : — Held,  that  the  amount  of  such  damage  cannot  be  inquired 
into  at  Nisi  Prius ;  that  the  ascertaining  and  paying  for  the  damage  was  not  a  condition  pre- 
cedent to  the  right  of  the  surveyors  to  enter  on  the  plaintiffs*  land  for  the  purpose  of  making 
a  drain  pursuant  to  the  provisions  of  the  act ;  and  that  their  omission  to  cause  the  amount  of 
damage  to  be  ascertained  by  the  justices  in  special  sessions  (assuming  it  to  be  their  duty  to  put 
the  sessions  in  motion),  did  not  make  them  trespassers  ab  initio. 


the  parish  of  Garmouth,  in  Warwickshire,  and  that,  on 
the  24th  of  March,  1843,  they,  in  the  supposed  execu- 
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opening  a  ditcli  or  drain  to  carry  off  the  water  from  the         1844. 
highway. 

^he  notice  of  action  was  given  on  the  8th  of  April,  1848, 
and  the  action  commenced  on  the  9th  of  May  following, 
up  to  which  time  no  tender  of  satisfaction  or  amends  had 
been  made,  nor  any  proceedings  taken  by  the  surveyors  to 
ascertain  the  amount  of  damage  done. 

There  was  no  evidence  to  shew  that  any  special  sessions 
had  been  held  between  the  24th  of  March,  1848,  and  the 
day  of  the  commencement  of  the  action. 

On  the  part  of  the  plaintiff  it  was  contended,  that  the 
statute  gave  the  surveyor  no  authority  to  make  new  drains; 
and  farther,  that,  supposing  it  did  authorize  them  to  enter 
and  fnake  drains,  such  authority  was  given  only  on  condi- 
tion of  their  making  satisfaction  for  the  damage  done,  and 
that  the  defendants  here,  not  having  ascertained  the 
amount  of  damage  or  tendered  any  satisfaction,  were  to 
be  considered  as  trespassers  ab  initio. 

His  Lordship  directed  a  verdict  for  the  plaintiffs  on  the 
second  issue,  and  for  the  defendants  on  the  first,  with 
liberty  to  the  plaintiffs  to  move  to  enter  the  verdict  for 
them  on  the  first  issue,  with  40«.  damages,  if  the  Court 
should  be  of  opinion  that  the  defendants  were  not  entitled 
to  the  protection  of  the  statute. 

Channell,  Serjeant,  in  Easter  Term  last,  accordingly 
moved  for  a  rule  nisi. — The  material  sections  of  the  gene- 
ral highway  act  are  the  54th,  the  67th,  and  the  68tlL 
The  54th  section  enacts  ''  that  it  shall  be  lawful  for  every  5&6WU1. 4, 
such  surveyor,  for  the  use  aforesaid  (s.  46),  by  licence  •  »  •  • 
in  writing  from  the  justices  at  a  special  sessions  for  the 
highways,  to  search  for,  dig,  and  get  materials,  if  suffi- 
cient cannot  be  had  conveniently  within  such  waste  lands, 
common  grounds,  rivers,  or  brooks,  in  or  through  any 
of  the  several  or  inclosed  lands  or  grounds  of  any  person 
whomsoever  (such  lands  or  grounds  not  being  a  garden, 

VOL.  viii.  c  c 
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1844.  yard^  avenae  to  a  house,  lawn,  park,  paddock,  or  inclosed 
plantation,  or  inclosed  wood  not  exceeding  one  hundred 
acres  in  extent,)  within  the  parish  where  the  same  shall  be 
wanted,  or  within  any  other  parish  adjoining  or  lying  near 
to  the  highway  for  which  such  materials  shall  be  required, 
if  it  shall  appear  to  such  justices  that  sufficient  materials 
cannot  be  conveniently  had  in  the  parish  where  such  high- 
ways lie,  or  in  the  waste  lands  or  common  grounds,  rivers, 
or  brooks  of  such  adjacent  parish,  and  that  a  sufficient 
quantity  of  materials  will  be  left  for  the  use  of  the  parish 
where  the  same  shall  be,  and  to  take  and  carry  away  so 
much  of  the  said  materials  as  by  the  discretion  of  the  said 
surveyor  shall  be  thought  necessary  to  be  employed  in  the 
amendment  of  the  said  highways;  the  said  surveyor  mak- 
ing  such  satisfaction  for  the  materials  which  may  be  got  or 
taken  away,  and  also  for  the  damage  done  to  such  lands  or 
grounds  by  the  getting  and  carrying  away  the  same,  as  shall 
be  settled  and  ascertained  by  order  of  the  justices  at  a  spe- 
Section 67.        cial  sessions  for  the  highways"    The  67th  section  enacts 

"  that  the  said  surveyor,  district  surveyor,  or  assistant  sur- 
veyor, shall  have  power  to  make,  scour,  cleanse,  and  keep 
open  all  ditches,  gutters,  drains,  or  watercourses,  and  also 
to  make  and  lay  such  trunks,  tunnels,  plats,  or  bridges  as 
he  shall  deem  necessary  in  and  through  any  lands  or 
grounds  adjoining  or  lying  near  to  any  highway,  tqnm 
paying  the  owner  or  occupier  of  such  lands  or  grounds, 
provided  they  are  not  waste  or  common,  for  the  damages 
which  he  shall  sustain  thereby,  to  be  settled  and  paid  in 
such  manner  as  the  damages  for  getting  materials  in  in- 
closed lands  or  grounds  are  therein  directed  to  be  settled 
68.  and  paid.''  And  the  68th  section  enacts,  "  that,  if  any 
owner,  occupier^  or  other  person  shall  alter,  obstruct,  or  in 
any  manner  interfere  with  any  such  ditches^  gutters,  drains, 
or  watercourses,  trunks,  tunnels,  plats,  or  bridges,  after 
they  shall  have  been  made  by  or  taken  under  the  charge 
of  such  surveyor  or  district  surveyor,  and  without  his  au- 
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thority  and  consent^  such  owner,  occupier,  or  other  person  1844. 
shall  be  liable  to  reimburse  all  charges  and  expenses  which 
may  be  cccasioned  by  reinstating  and  making  good  the 
work  so  altered,  obstructed^  or  interfered  with,  and  shall 
also  fiofffcii  any  sum  not  exceeding  three  times  the  amount 
of  such  charges  and  expenses/'  The  case  of  Boyfield  v. 
Porter^  13  East,  200,  which  was  a  case  arising  under 
the  general  highway  act  of  13  Geo.  3,  c.  78,  ss.  27,  29, 
79,  seems  to  shew  that  the  amount  of  satisfaction  is  a 
question  for  another  tribunal,  and  that  the  tender  thereof 
is  rather  a  condition  subsequent  than  a  condition  pre- 
cedent or  concurrent.  Still,  if  the  licence  given  to  the 
surveyors  by  the  act  of  parliament  is  abused,  they  become 
trespassers  ab  initio.  [Cresnoell,  J. — How  can  their  neg- 
lect to  make  satisfaction  for  damage  done  in  making  a 
drain  which  was  necessary  and  proper  to  be  made,  render 
them  trespassers  ab  initio?  Lister  y.  Lobley,  7  Ad.  &  E. 
124,  is  very  like  this  case :  there,  by  a  turnpike-road  act, 
trustees  were  authorized  to  enter  upon  and  take  certain 
lands,  and  to  pull  down  certain  houses,  buildings,  &c., 
"  making  or  tendering  satisfaction  to  the  owners  or  pro- 
prietors of  all  private  lands,  houses,  buildings,'^  &c.,  so 
taken,  "  for  any  loss  or  damage  they  might  sustain  there- 
by;" and  it  was  also  provided  that  they  should  not  be 
authorized  to  take  other  buildings,  &c.,  without  the  con- 
sent "  of  the  owners  or  proprietors  thereof,  or  other  per- 
sons interested  therein :''  and  it  was  held  that  the  trustees 
were  not  bound  by  the  above  clause  to  make  or  tender 
compensation  before  or  at  the  time  of  entering  upon  or 
taking  the  lands,  or  pulling  down  the  houses.  Littledale, 
J.,  there  said,  p.  133 — "  The  lord  of  a  manor  often  has  a 
power  reserved  to  him  to  enter  and  dig  mines,  making 
compensation ;  but,  in  justifying  under  such  a  right,  he 
need  not  plead  that  he  made  compensation  before  entering.'' 
And  Williams,  J.,  said :  **  Words  authorizing  trustees  to 
enter  lands  and  remove  buildings,  *  making  or  tendering 
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1844.  satUfaction/  cannot  render  them  trespassers  ab  initio^  if 
^tbrT  ^^®y  ^°^^*  ^  make  or  tender  it/']  That  case  was  consi- 
^   »•  dered  in  Paddock  v.  Forrester,  3  Scott,  N.  R.  715,  3  M.  & 

ClARSON.         r^  , 

Grr.  903,  where  a  question  arose  as  to  the  necessity  of 
pleading  the  right  subject  to  the  condition  of  making  com- 
pensation. [Tindal,  C.  J. — The  substance  of  your  argu- 
ment is,  that  a  mere  non-feazance  may  make  a  man  a 
trespasser  ab  initio,  which  is  directly  opposed  to  The  Six 
Carpenters^  Case,  8  Bep.  146.  a.]  The  statute  gives  the 
surveyors  a  right  to  enter,  and  protects  them  provided 
they  tender  satisfaction ;  but,  if  they  omit  to  pay  or  ten- 
der satisfaction,  they  lose  the  protection  the  statute  in- 
tended to  afford  them. 
A  rule  nisi  having  been  granted— 

Adams,  Serjeant  {G.Hayes  was  with  him),  now  shewed 
cause. — It  was  conceded  that  the  act  complained  of  was 
done  by  the  defendants  as  surveyors :  and  Boyfield  v.  Porter, 
13  East,  200,  is  a  decisive  authority  to  shew  that  the  ascer- 
taining and  payment  of  satisfaction  for  the  damage  done  is 
not  a  condition  precedent,  and  that  the  only  mode  of  settling 
the  amount  of  such  damage  is  by  appeal  to  the  justices  in 
special  sessions,  which  by  the  45th  section  of  the  present 
act  are  to  be  held  not  less  than  eight  nor  more  than  twelve 
times  in  every  year.  In  Boyfield  v.  Porter,  the  question 
arose  upon  the  13  Greo.  3,  c.  78,  the  words  of  which  are  in  this 
respect  almost  identical  with  those  of  the  existing  act :  and 
LordEUenborough  said:  ^^The  convenience  of  the  case,  as 
well  as  the  fair  meaning  of  the  words,  requires  that  the 
satisfaction  should  be  made  subsequent  and  not  antecedent 
to  the  damage  committed ;  for,  the  mere  difference  of  the 
weather,  whether  wet  or  dry,  during  the  continuance  of 
the  operation,  may  make  great  difference  in  the  amount  of 
the  injury  done  to  the  land,  and  in  the  consequent  com- 
pensation. The  convenience  of  the  case  is  indeed  all  one 
way  :  and  the  party  iiyured  toUl  make  his  application  when 
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he  thinks  that  his  whole  compensation  is  capable  of  being  1844. 
ascertained.  Then^  as  to  the  sufficiency  of  the  amends 
offered  in  this  case^  it  was  not  the  meaning  of  the  legis- 
lature that  it  should  be  settled  at  Nisi  Prius ;  for^  the  act 
says  in  terms^  that,  if  the  parties  cannot  agree, '  then  such 
satisfaction  and  recompence  shall  be  settled  and  ascertained 
by  order  of  one  or  more  justice  or  justices  of  the  peace  of 
the  limit  where  such  land  or  ground  shall  lie.'  The  parties, 
therefore,  have  no  choice  of  any  other  tribunal  to  settle 
the  amends  in  any  case  within  the  act.''  Then,  whose  duty 
is  it  to  put  the  sessions  in  motion  ?  The  party  injured 
surely  must  be  the  party  to  complain :  and  so  says  Lord 
EUenborough  in  the  case  cited.  Besides,  non  constat  that 
any  injury  at  all  is  done :  the  land  may  be  materially  be- 
nefited by  the  drainage.  But,  assuming  that  the  sur- 
Teyors  are  the  persons  whose  duty  it  is  to  ascertain  the 
amount  of  damage,  the  defendants  here  have  not  been 
shewn  to  have  been  guilty  of  any  laches.  The  act  com- 
plained of  was  done  on  the  24th  of  March ;  notice  of  action 
was  given  within  fourteen  days;  and  the  action  was  brought 
exactly  one  month  after  the  notice.  No  evidence  was  given 
to  shew  that  there  had  been  a  special  session  held  within  the 
fourteen  days,  or  even  at  any  time  before  the  commence- 
ment of  the  action.  If  it  is  the  surveyors'  duty  to  go  to 
the  special  sessions,  the  act  imposing  no  limit  in  this  re- 
spect, the  law  allows  them  a  reasonable  time  for  the  pur- 
pose. Are  they  bound  to  go  to  the  first  possible  sessions  ? 
The  special  sessions  are  now  quite  as  competent  to  ascer- 
tain the  damage  as  ever  they  were.  Having  by  the  act  of 
parliament  a  license  to  enter,  how  are  the  defendants  to  be 
made  trespassers  ?  Can  a  subsequent  non-feazance  make 
them  trespassers  ab  initio  ?  It  may  be  that  the  plaintiffs 
have  a  remedy  by  mandamus  or  by  an  action  upon  the 
case.  But  clearly  they  have  mistaken  their  course.  The 
only  case  in  which  a  tender  of  amends  under  the  109th 
section  can  avail,  is,  where  the  jury  are  competent  to  de- 
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sam  tendered. 


Manning,  Serjeant  {MeUor  was  with  him),  in  support  of 
the  role. — ^The  langaage  of  the  67th  section  of  the  5  &  6 
Will.  4,  c.  50,  is  different  from  that  of  the  29th  section  of 
the  former  act.  The  intention  of  the  legislature  clearly 
was  that  the  amount  of  satisfaction  should  be  ascertained 
before  the  land  is  taken.  \Tindal,  C.  J. — It  could  not 
possibly  be  ascertained  before-hand.]  The  word  "  upon '' 
has  always  been  held  to  create  a  condition  precedent^ 
where  the  nature  of  the  case  allows  of  its  being  so  con- 
strued. Supposing  the  ascertaining  and  payment  of  the 
amount  of  damage  not  to  be  a  condition  precedent,  the 
sole  object  of  the  legislature  in  requiring  twenty-one  days' 
notice  of  action  to  be  given,  was,  to  enable  the  surveyors 
to  go  before  the  special  sessions  to  ascertain  the  amount. 
It  is  true,  the  words  in  s.  109  as  to  the  tender  are  in  the 
alternative ;  but,  in  order  to  give  effect  to  the  intention  of 
the  legislature  "or'*  must  be  read  "and.''  It  is  only 
where  the  thing  is  done  with  the  intention  of  pursuing  the 
act,  but  there  has  been  some  accidental  deviation  from  the 
prescribed  line  of  duty,  that  these  statutory  protections 
become  necessary.  It  is  clearly  the  surveyors'  duty  to 
make  the  application  to  the  magistrates.  Frim&  facie  their 
invasion  of  the  plaintiffs'  property  was  an  unlawful  act :  it 
is  for  them  to  take  all  the  steps  necessary  to  legalize  what 
they  have  done.  The  ascertaining  and  payment  of  the 
damage  was  at  all  events  a  condition  the  defendants  were 
bound  to  fulfil  before  the  expiration  of  the  time  for  com- 
mencing the  action. 


TiNDAL,  C.  J. — It  appears  to  me  that  the  proper  con- 
struction of  the  67th  section  of  the  general  highway  act, 
5  &  6  Will.  4,  c  50,  does  not  make  the  ascertainment  of 
the  damage   done,   and   the  payment  or  tender  of  the 
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amount  so  ascertained,  a  condition  precedent  to  the  surr  1844. 
veyor's  authority  to  enter  upon  the  land  for  the  purpose 
for  which  these  defendants  entered  upon  the  land  of  the 
plaintiffs.  The  object  and  purpose  for  which  the  defend- 
ants so  entered,  was,  to  make  a  drain  to  let  off  the  water 
from  the  adjoining  highway.  The  act  (s.  67)  provides 
"  that  the  surveyor,  district  surveyor,  or  assistant  surveyor, 
shall  have  power  to  make,  scour,  cleanse,  and  keep  open  all 
ditches,  gutters,  drains,  or  watercourses,  and  also  to  .make 
and  lay  such  trunks,  tunnels,  plats,  or  bridges  as  he  shall 
deem  necessary  in  and  through  any  lands  or  grounds  ad-  ' 
joining  or  Ijring  near  to  any  highway ;''  and  then  come 
the  words  upon  which  the  question  arises — "  upon  paying 
the  owner  or  occupier  of  such  lands  or  grounds,  provided 
they  are  not  waste  or  common,  for  the  damages  which 
he  shall  sustain  thereby/'  Stopping  there,  and  putting 
it  in  the  most  favourable  view  for  the  plaintiffs,  these 
words  would  prima  facie  import  that  the  entry  on  the 
land  and  the  payment  or  tender  of  satisfaction  are  to  be 
concurrent  acts«  But,  when  we  look  to  the  substance  of 
the  thing,  to  see  what  is  practicable,  it  must  palpably  ap- 
pear impossible  for  the  surveyors  to  pay  or  tender  satisfac- 
tion for  an  unknown  and  unascertained  quantity  of  damage. 
Without,  therefore,  going  any  further,  I  should  say  that 
the  amount  of  damage  must  be  a  thing  afterwards  to  be 
ascertained,  and  the  payment  or  tender  a  condition  subse- 
quent. But  the  clause  goes  on — "  to  be  settled  and  paid 
in  such  manner  as  the  damages  for  getting  materials  in 
inclosed  lands  or  grounds  are  therein  directed  to  be  settled 
and  paid.''  This  refers  us  back  to  section  54,  the  words  of 
which  are — "the  said  surveyor  making  such  satisfaction 
for  the  materials  which  may  be  got  or  taken  away,  and 
also  for  the  damage  done  to  such  lands  or  grounds  by  the 
getting  and  carrying  away  the  same,  ^  shall  be  settled 
and  ascertained  by  order  of  the  justices  at  a  special  ses- 
sions for  the  highways."     I  cannot  see  any  material  dis- 


iOi 
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1844.  tinction  between  the  words  of  the  67th  section,  <'  npon 
paying  the  owner  or  occupier  of  such  lands  or  grounds  for 
the  damages  which  he  shall  sustain  thereby/'  and  thooe 
of  the  54th  section,  '^  making  such  satisfaction  for  the  ma- 
terials which  may  be  got  or  taken  away,  and  also  for  the 
damage  done  to  such  lands  or  grounds  by  the  getting  and 
canying  away  the  same,  as  shall  be  settled  and  ascer- 
tained," &c.  The  case  of  Boufield  y.  Porter,  13  East,  200, 
which  was  a  decision  upon  the  IS  Geo.  S,  c  78,  shews 
distinctly,  that,  if  trespass  be  brought  against  the  surveyor 
for  a  thing  done  under  the  powers  given  by  the  act,  and 
money  be  paid  into  Court  by  way  of  amends,  the  sufficiency 
of  the  amends  cannot  be  questioned  at  Nisi  Prius,  the 
legislature  having  left  that  question  to  the  determination 
of  the  justices  at  the  special  sessions.  That  case  must 
govern  the  present,  unless  there  is  some  material  difference 
between  the  two  acts.  The  words  of  the  29th  section  of 
the  former  act  in  substance  are  these — that,  if  sufficient  ma- 
terials cannot  be  had  within  such  waste  lands  &c,  it  shall 
be  lawful  for  every  such  surveyor  to  dig  &c.  for  them  in 
the  inclosed  lands  of  any  person  within  the  parish,  &c.  (not 
being  a  garden,  &c),  ''and  to  take  and  carry  away  so 
much  of  the  said  materials  as  bv  the  discretion  of  the  said 
surveyor  shall  be  thought  necessary  to  be  employed  in  the 
amendment  of  the  said  highways  :  the  said  surveyor  moib- 
inff  such  satisfieu^tion  for  the  damage  to  be  done  to  such 
lands  by  the  getting  and  carrying  away  the  same,  as  shall 
be  agreed  upon  between  him  and  the  owners,  &c ;  and,  in 
case  they  cannot  agree,  then  such  satisfaction  and  recom- 
pense shall  be  settled  and  ascertained  by  order  of  one  or 
more  justice  or  justices  of  the  peace  of  the  limit  where  such 
land  shall  lie.''  Except  for  the  interposition  of  the  power 
given  to  the  parties  to  settle  the  amount  by  private  agree- 
ment, the  mode  of  ascertaining  and  settling  the  damage  is 
precisely  the  same  in  both  acts.  Boyfield  v.  Porter  seems 
to  me  to  be  an  answer  to  the  objection  that  the  present 
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action  is  not  maintainable.  It  has  been  contended  that  it 
was  the  duty  of  the  snnFeyors  at  all  events  to  ascertain  the 
amount  of  satisfaction  to  be  paid^  by  application  to  the 
justices  in  special  sessions  before  the  commencement  of  the 
action.  But  I  see  nothing  in  the  act  to  limit  them  to  the 
time  of  bringing  the  action.  There  is  nothing  to  prevent 
the  parties  now  from  going  to  the  sessions.  Upon  the 
whole,  I  think  the  mle  must  be  discharged. 


^ 


1844. 


CoLTMAN,  J. — ^I  am  of  the  same  opinion.  I  think  it 
ffoite  clear  that  the  ascertaining  and  payment  of  the 
amount  of  damage  done  by  the  surveyors  was  not  a  condi- 
tion precedent  to  their  right  to  enter  and  make  the  drain. 
The  67th  section  of  the  5  &  6  Will.  4,  c.  50,  impowers 
them  to  do  that  which  is  complained  of  ^'  upon  paying  the 
owner  or  occupier  of  such  lands  or  grounds  for  the  damages 
which  he  shall  sustain  thereby/^  &c.  In  the  29th  section 
of  the  former  act,  the  words  were, "  the  said  surveyor  making 
such  satisfaction,''  &c.  Undoubtedly  the  language  of  the 
67th  section  of  the  present  act  has  somewhat  the  aspect  of 
a  condition  precedent;  but  not  necessarily  so:  and  the  case 
o{  Bayfield  v.  Porter,  13  East,  200,  is  a  decision  so  consist- 
ent with  reason  and  with  the  necessities  of  the  case,  that  I 
should  require  far  stronger  indications  that  the  legislature 
intended  the  payment  to  be  a  condition  precedent,  before  I 
should  put  that  construction  upon  the  act.  Then  it  is 
said,  that,  assuming  the  payment  to  be  a  condition  subse- 
quent, the  surveyors  were  at  all  events  bound  to  go  before 
the  special  sessions  and  to  make  a  tender  before  the  com- 
mencement of  the  action.  In  support  of  this  argument 
reliance  is  placed  upon  the  109th  section  of  the  act,  which 
enacts  that  ^'  no  action  or  suit  shall  be  commenced  against 
any -person  for  any  thing  done  in  pursuance  of  or  under 
the  authority  of  this  act  until  twenty-one  days'  notice  has 
been  given  thereof  in  writing  to  the  justice,  surveyor,  or 
person  against  whom  such  action  is  intended  to  be  brought. 
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1844.  nor  after  sufficient  satisfaction  or  tender  of  satisfaction  has 
been  made  to  the  party  aggrieved,  nor  after  three  calendar 
months  next  after  the  fact  committed  for  which  such  action 
or  suit  shall  be  so  brought ;  and  every  such  action  shall  be 
brought^  laid,  and  tried  where  the  cause  of  action  shall  have 
arisen,  and  not  in  any  other  county  or  place ;  and  the  de- 
fendant in  such  action  or  suit  may  plead  the  general  issue, 
and  give  this  act  and  every  special  matter  in  evidence  at 
any  trial  which  shall  be  had  thereupon ;  and,  if  the  matter 
or  thing  shall  appear  to  have  been  done  under  or  by  virtue 
of  this  act,  or  if  it  shall  appear  that  such  action  or  suit  was 
brought  before  twenty-one  days'  notice  thereof  given  as 
aforesaid,  or  that  sufficient  satisfaction  was  made  or  ten- 
dered as  aforesaid,  or  if  any  action  or  suit  shall  not  be 
commenced  within  the  time  before  limited,  or  shall  be  laid 
in  any  other  county  than  as  aforesaid,  then  the  jury  shall 
find  a  verdict  for  the  defendant  therein/'  It  is  contended 
that  the  defendants  are  not  to  be  protected  unless  they 
have  made  or  tendered  satisfieustion  before  the  commence- 
ment of  the  action  That,  however,  is  not  the  operation 
of  the  109th  section.  A  tender  is  necessary  where  the 
parties  have  not  pursued  the  act  of  parliament  strictly :  and 
it  is  to  such  cases  that  this  clause  points.  But,  where  the 
parties  have  conformed  strictly  to  the  provisions  of  the  act, 
it  cannot  be  necessary  that  they  should  go  before  the  spe- 
cial sessions  to  ascertain  the  amount  of  damage  and  make 
tender  thereof  before  the  commencement  of  the  action. 
That  argument  involves  this  absurdity — there  might  be 
no  special  sessions  for  the  highways  held  in  the  interval 
between  the  doing  of  the  damage  and  the  bringing  of  the 
action :  and  it  seems  to  me  to  be  quite  inconsistent  to  hold 
that  the  surveyors  are  bound  to  adopt  a  course  that  may 
be  impossible.  By  whom  the  proceedings  before  the  jus- 
tices are  to  originate,  it  is  unnecessary  to  consider. 

Cr«8W«ll,  J.,  concurred.  ^^j^  discharged. 
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Huxley  v.  Bull.  Saturday, 

rn  June  8M. 

IHIS  was  an  action  of  debt  for  59/.  17s.  Ad.  for  goods  To  debt  for 
sold  and  delivered^  and  for  the  like  sum  due  upon  an  ac-  d^v^i^,  ^ 
count  steted.  ^f^*^'  ♦ 

pleaded,  as  to 

The  defendant  pleaded — ^first,  never  indebted — secondly.  59/.  I7t.  4rf., 

^  ^     parcel  of  the 

as  to  the  sum  of  59/.  lis.  4d.,  parcel  of  the  monies  in  the  monies  in  tbe 

declaration  mentioned,  and  the  debt  and  causes  of  action  mention^ 

in  respect  thereof,  that,  after  the  accruing  of  the  said  debt  ^*  ^*'i,^f7 

and  causes  of  action  in  the  declaration  mentioned  as  to  the  the  said  debt 

said  sum  of  59/.  178.  Ad,,  parcel  &c.^  and  before  the  com-  action  in  tbe 

mencement  of  the  suit,  to  wit,  on  the  13th  of  December,  mwition^as 

1848,  one  George  Hibbert,  the  agent  of  the  plaintiflF  in  J^^^^^^^J 

that  behalf,  obtained  and  procured  from  the  plaintiff  for  17«.  Ad,,  par- 

and  on  account  of  the  said  sum  of  59/.  179.  Ad.,  parcel  before  the 

&c.,  and  the  debt  and  causes  of  action  in  the  declaration  ^tiiTiS^^ 

mentioned  in  respect  thereof,  a  certain  bill  of  exchange  in  one  H.,  the 

asent  of  the 

writing  for  the  said  sum  of  59/.  \7s.,  bearing  date  a  cer-  plaintiff  in  that 

tain  day  and  year,  to  wit,  the  day  and  year  last  aforesaid,  tained'^d'pro- 

and  accepted  by  the  defendant,  and  payable  three  months  ^'iJ^tiffTr^d 

after  the  date  thereof  (which  period  had  not  yet  elapsed) ;  on  account  of 

the  said  sum  of 

which  said  bill  of  exchange  the  said  George  Hibbert  then  59/.  I7f.  Ad., 
delivered  and  handed  over  to  the  plaintiff,  and  the  plaintiff  [he^ebt  Md" 
then,  before  the  commencement  of  the  suit,  to  wit,  on  the  ^'**?  ®t*°" 

'  ^  '  tion  m  the 

day  and  year  last  aforesaid,  took  and  received  the  same  for  declaration 

and  on  account  of  the  said  sum  of  59/.  17 8.  Ad,,  parcel  &c.  respect  thereof, 

as  aforesaid,  and  the  debt  and  causes  of  action  in  the  said  cluinge  for  59/. 

declaration  mentioned  in  respect  thereof — verification.  \^'-»  *>«»"«« 

date  &c.,  and 
accepted  by  the 
defendant,  payable  three  months  after  the  date  thereof  (which  period  had  not  yet  elapised), 
which  biU  the  said  H.  then  delivered  and  handed  over  to  the  plaintiff,  and  the  plaintiff  then, 
before  the  commencement  of  the  suit,  took  and  received  the  same  for  and  on  account  of  the  said 
sum  of  59/.  17«.  Ad.,  parcel  &c.  as  aforesaid,  and  the  debt  and  causes  of  action  in  the  declara- 
tion mentioned  in  respect  thereof.  To  this  plea  the  plaintiff  replied  that  H.  receiTcd  the  biU 
without  any  authority  from  the  plaintiff,  and  that  afterwards  and  before  the  commencement  of 
the  suit,  and  within  a  reasonable  time  in  that  behalf  notice  thereof  was  given  to  the  defendant, 
snd  the  bill  returned  to  him. 

In  support  of  the  plea  the  defendant  proved  that  H.,  the  plaintiff's  traveller  (without  the  con- 
sent or  authority  of  the  plaintiff),  took  from  him  an  acceptance  in  blank  in  discharge  of  the  debt, 
which  the  plaintiff  repudiated^  but  did  not  return  until  after  the  commencement  of  the  action. 

The  jury  haying  found  a  verdict  for  the  defendant,  the  Court  granted  a  new  trial  on  payment 
of  costs ;  but  held  that  it  was  not  a  case  for  judgment  non  obstante  veredicto. 
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The  plaintiff  joined  issue  on  the  first  plea,  and  replied 
to  the  second^  that  the  said  Oeorge  Hibbert  took  and  re- 
ceived the  said  bill  from  the  defendant  without  the  consent 
or  knowledge  of  the  plaintiff^  and  without  any  authority 
from  the  plaintiff  in  that  behalf;  and  that  afterwards,  and 
before  the  commencement  of  the  suit,  and  within  a  rea- 
sonable time  in  that  behalf,  to  wit,  on  the  15th  of  De- 
cember, 1843,  the  plaintiff  caused  notice  of  the  premises 
to  be,  and  notice  of  the  premises  was  then  given  to  and 
received  by  the  defendant ;  and  that  afterwards,  and  with- 
in a  reasonable  time  in  that  behalf,  to  wit,  on  the  day  and 
year  aforesaid,  the  said  bill  was  returned  by  the  plaintiff  to 
the  defendant — verification. 

The  defendant  rejoined,  that  the  said  George  Hibbert 
took  and  received  the  said  bill  in  the  last  plea  mentioned 
from  the  defendant  with  the  consent,  knowledge,  and  au- 
thority of  the  plaintiff,  in  manner  and  form  as  the  defend- 
ant had  above  in  his  said  last  plea  in  that  behalf  alleged — 
concluding  to  the  country.     Issue  thereon. 

The  cause  was  tried  before  Lord  Denman  at  the  last 
Spring  Assizes  for  Surrey.  The  plaintiff,  it  appeared,  was 
a  tobacco  and  snuff  manufacturer  in  London,  and  the  de- 
fendant a  retailer  of  the  like  commodities  at  Birmingham. 
In  August,  1843,  the  defendant  purchased  of  the  plaintiff 
tobacco,  snuffs,  and  cigars  to  the  amount  of  59/.  17s.  4d. 
The  credit  having  expired,  the  plaintiff's  traveller,  Oeorge 
Hibbert,  called  for  payment,  when  the  defendant  asked 
him  to  take  a  bill  at  three  months,  which  Hibbert  con- 
sented to  do ;  and  accordingly,  a  stamp  having  been  pro- 
cured, a  bill  was  drawn  by  Hibbert  for  b9L  17 s.,  a  blank 
being  left  for  the  plaintiff  to  put  his  name  as  drawer. 
Hibbert  had  no  authority  to  receive  bills ;  and  as  soon  as 
the  document  was  brought  to  the  plaintiff,  he  wrote  to  the 
defendant  as  follows : — 
-etter  from  "  London,  December  15th,  1843. 

lafaitifftode- 

tnduit— Dec.        *'  Sir, — It  is  contrary  to  my  rules  to  take  bills,  and  ' 
'  cannot  receive  your  acceptance  in  payment  of  my  account 
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it  is  now  overdue^  and  I  must  request  a  remittance  of  part        1844. 
or  the  whole  amount  as  soon  as  possible,  when  I  will  return      huxlbt 
yonr  aeceptance/'  ^' 

To  this  letter  the  defendant  replied  as  follows: — 

''  Birmingham^  December  16th^  1843. 
*'Sir, — In  reply  to  yours  of  yesterday's  date,  I  beg  to  r.:  ; 
say,  that,  although  it  may  be  contrary  to  your  rules  to  take 
bills,  still  I  consider,  that,  as  your  traTclIer  is  your  repre- 
sentative, and  as  he  took  my  bill  in  payment  of  your  ac- 
count, and  signed  my  ledger  to  that  effect,  I  consider  the 
account  closed  between  us.  The  bill  will  be  honoured 
when  at  maturity ;  and,  as  your  representative  made  no 
objection  to  it  at  the  time,  I  must  say  I  was  rather  sur- 
prised at  the  contents  of  your  letter.'^ 

Though  repudiated  by  the  plaintiff,  the  bill  was  not  in 
fact  returned  to  the  defendant  until  after  the  commence- 
ment of  the  action. 

His  Lordship  left  it  to  the  jury  to  say  whether  or  not 
the  bill  was  accepted  as  payment.  The  jury  returned  a 
verdict  for  the  defendant. 

Wilde,  Serjeant,  in  Easter  Term  last,  obtained  a  rule 
nisi  for  a  new  trial,  or  for  judgment  non  obstante  veredicto. 
— He  submitted  that  there  was  no  evidence  to  go  to  the 
jury  in  support  of  the  second  plea :  and  he  referred  to 
Kearslake  v.  Morgan,  5  T.  R.  518,  Crisp  v.  Griffiths,  2  C.  M. 
&;  B.  159,  and  Simon  v.  Lloyd,  2  C.  M.  &  B.  187,  3  DowL 
818.  [^Erskine,  J.,  referred  to  Mercer  v.  Cheese,  5  Scott, 
N.  R.  664,  4  M.  &  Gr.  804.] 

Talfourd,  Serjeant  {Peacock  was  with  him),  now  shewed 
cause. — The  jury  were  well  warranted  in  coming  to  the 
conclusion  they  did :  if  he  meant  to  repudiate  the  transac- 
tion, he  should  have  returned  the  bill.     There  clearly  is 
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1844.  no  ground  for  the  latter  branch  of  the  rule.  In  Kearslake 
y.  Morgan,  5  T.  R.  513,  a  plea  almost  in  terms  the  same  as 
this  was  held  good  on  demurrer.  Simon  v.  Lloyd,  2  C.  M. 
&  R.  187,  3  Dowl.  813,  is  an  authority  to  the  same  effect. 
Crisp  ▼.  GriffUhSy  2  C.  M.  &  R.  169,  where  such  a  plea  seems 
to  have  been  held  bad,  is  virtually  over-ruled  by  Mercer  v. 
Cheese,  5  Scott,  N.  R.  664,  4  M.  &  Gr.  804.  In  the  last- 
mentioned  case,  to  assumpsit  for  work  and  labour  &c.,  the 
defendants  pleaded  as  to  150/.,  part  of  the  demand,  that 
the  alleged  promises  were  made  by  the  defendants  jointly 
with  one  T.  M. ;  and  that,  after  the  making  of  the  said 
promises  by  the  defendants  and  T.  M.,  and  before  the  com- 
mencement of  the  suit,  the  plaintiff,  for  and  on  account  of 
the  said  sum  of  150/.,  parcel  &c.,  and  the  said  promises  of 
the  defendants  and  T.  M.  in  respect  thereof,  made  and 
drew  his  bill  of  exchange  in  writing,  bearing  date  &c.,  and 
directed  the  same  to  T.  M.,  and  thereby  required  the  said 
T.  M.  three  months  after  the  date  thereof  to  pay  to  the 
plaintiff's  order  150/.,  and  the  said  T.  M.,  for  and  on  ac- 
count of  the  said  sum  of  150/.,  parcel  &c.,  and  the  said 
promises  of  him  the  said  T.  M.  and  the  defendants  in  re- 
spect thereof,  then  accepted  the  said  bill  so  drawn  by  the 
plaintiff  as  aforesaid,  and  then  delivered  the  same  to  the 
plaintiff,  who  then  took  and  received  the  same  of  and  from 
the  said  T.  M.  for  and  on  account  of  the  said  sum  of  150/., 
parcel  &c.,  and  the  said  promises  of  the  said  defendants 
andT.  M.  in  respect  thereof:  and  it  was  held,  on  special 
demurrer,  that  this  plea  afforded  a  prim&  facie  answer  to 
the  action,  which  the  plaintiff  might  rebut  by  shewing 
that  the  bill  remained  in  his  hands  unpaid.  At  all  events, 
enough  of  the  plea  is  admitted  to  entitle  the  defendant  to 
a  verdict :  and  the  utmost  the  plaintiff  can  be  entitled  to 
is  a  repleader. 

Byles,  Serjeant  {Lush  was  with  him),  in  support  of  the 
rule. — ^The  second  plea  is  not  materially  distinguishable 
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from  that  in  Mercer  v.  Cheese;  but  then  comes  the  replica- 
tion^ which  states  that  Hibbert  took  the  bill  (as  it  is  called) 
without  the  consent  or  knowledge  of  the  plaintiff^  and  with- 
out any  authority  from  him  in  that  behalf^  and  that  after- 
wards^ and  before  the  commencement  of  the  suit^  and  within 
a  reasonable  time  in  that  behalf,  the  bill  was  returned  to  the 
defendant :  so  that,  upon  the  whole  record  it  appears  that 
the  bill  was  returned  before  action  brought.  [TineUil,  C. 
J. — I  should  infer  from  the  replication  that  the  notice  that 
Hibbert  had  no  authority  to  take  the  bill  was  given  before 
action  brought,  but  that  the  bill  was  not  returned  until 
after.] 


1844. 


TiNDAL,  C.  J. — ^I  think  this  is  not  a  case  for  a  judgment 
non  obstante  veredicto :  but  I  must  confess  I  think  that  on 
the  second  plea  the  verdict  was  against  the  evidence. 

The  rest  of  the  Court  concurring — 

Rule  absolute  for  a  new  trial. 


Ann  Roberts  v,  Taylor  and  Others. 

1  HIS  was  an  action  of  trespass.  The  declaration  con- 
sisted of  five  counts — first,  for  breaking  and  entering  the 
dwelling-house  of  the  plaintiff — secondly,  for  amoving 
therefit)m  certain  fixtures  —  thirdly,  for  expelling  and 
amoving  the  plaintiff — fourthly,  for  assaulting  the  plain- 
tiff, and  beating,  bruising,  wounding,  biting,  and  ill  treat- 
ing her — fifthly,  for  seizing  and  carrying  away  and  con- 
verting certain  goods  and  chattels  of  the  plaintiff. 

Pleas — first,  not  guilty — secondly  (to  the  first  and  third 
counts),  that  the  dwelling-house  in  which  &c.  was  not  the 


Wednesday, 
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The  Court  will 
not  interfere  to 
direct  issues  in 
law  to  be 
argued  before 
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other  course, 
or  the  whole 
merits  would 
be  disposed  of 
on  demurrer. 
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Fourth  plea. 


FifUiples. 


SiithplM. 
Seventh  plea. 


dwelling-house  of  the  plaintiff — thirdly  (to  the  second 
count)^  that  the  fixtures  were  not  the  fixtures  of  the  plain- 
tiff—/otir/Afy  (to  the  whole  declaration),  Ubemm  tenemeniwm 
m  one  Jonah  IVUson,  thai  the  d^endants  entered  as  the  ser^ 
vants  and  by  the  command  cf  fVibon,  and  committed  thereim 
the  trespaues  in  the  first  count  mentioned;  that  the  fixtwres 
and  things  in  the  second  count  mentioned  were  part  and  parcel 
qf  the  dwellinff-house  and  of  Wilson^ s  freehold;  that  the  plaimr 
Hff,  just  b^ore  and  at  the  times  when  ifc.  in  the  third  and 
fourth  counts  mentioned,  was  unlawfully  m  possession  of  the 
dwelling-house,  and  making  a  noise  and  disturbance  therein, 
wUhout  the  leave  ifc.  of  Wilson,  and  refused  to  depart,  where* 
upon  the  defendants,  as  the  servants,  and  by  command  of 
Wilson,  m  the  defence  of  his  possession  of  the  dwelling-house, 
gently  laid  their  hands  on  the  plaintiff  m  order  to  expel,  and 
did  expel  her,  and  because  she  resisted  and  assaulted  the  de- 
fendants,  and  used  violent  and  menacing  language  and  ges- 
lures  towards  the  defendants  ifc,  they  did  necessarily  a  little 
beat,  bruise,  wound,  bite,  and  ill-treat  her,  ifc;  and,  because 
the  goods  and  chattels  in  the  last  count  mentioned  had  been 
wrongfully  put  and  placed  and  then  were  wrongfully  in  and 
upon  the  dwelling-house,  incumbering  the  same,  the  defendants 
as  the  servants  of  flilson  and  by  his  command,  seized,  took, 
and  amoved  them,  and  carried  them  to  a  small  and  convenient 
distance  ifC. — fifthly  (to  the  first  and  last  counts),  that 
before  the  plaintiff  was  possessed  of  or  had  any  title^  estate, 
or  interest  in  the  dwelling-house,  Wilson  was  seised  thereof 
in  fee,  and  demised  to  Roberts  as  tenant  from  year  to 
year;  that  rent  was  in  arrear  to  Wilson ;  and  that  the  de- 
fendants, as  the  servant  and  by  command  of  Wilson,  en- 
tered to  distrain  &c. — sixthly  (to  the  first  and  third  counts), 
leave  and  license — seventhly  (to  the  whole  declaration), 
that,  before  the  plaintiff  was  possessed  of  or  had  any  title, 
estate,  or  interest  in  the  said  dwelling-house,  Wilson  was 
seised  thereof  in  fee,  and  by  agreement  in  writing  demised 
the  same  to  Roberts  as  tenant  from  year  to  year,  at  a  cer- 


TBINITT  TEBM>  7  VICTOBIA.  401 

tain  rent,  and  Boberts  thereby  agreed,  that,  ^'if  the  said  1844. 
rent  or  any  part  thereof  should  be  unpaid  fourteen  days 
next  after  any  day  on  which  such  rent  or  any  quarterly 
part  thereof  should  become  due,  then  it  should  be  lawful 
for  Wilson  to  enter  on  the  said  dwelling-house,  without  any 
ejectment  or  process  at  law,  and  to  have  again  and  re« 
possess  the  same,  and  all  occupiers  thereof  to  expel  and 
remove ;''  that  rent  being  in  arrear  to  Wilson  after  the 
expiration  of  the  fourteen  days,  the  defendants,  as  his 
servants  and  by  his  command,  entered  the  dwelling-house 
mider  the  power  in  the  agreement  contained  and  did  the 
same  have  again  and  re-possess  for  and  on  behalf  of  Wil« 
son ;  and  because  the  plaintiff  was  in  the  occupation  and 
possession  without  the  leave  or  licence  and  against  the  will 
of  Wilson,  and  refused  to  depart,  the  defendants  expelled 
her,  and,  because  she  resisted,  assaulted,  and  a  little  beat, 
bruised, bit,  and  illtreated  her,  fee.;  and,  because  the  goods 
and  chattels  in  the  last  count  mentioned  had  been  and 
were  wrongfully  in  the  dwelling-house,  the  defendants,  as 
servants  of  Wilson  and  by  his  command,  seized  and  amoved 
them,  &C. — eighthly  (to  the  first,  third,  and  subsequent  Eighth  plea, 
counts),  that,  before  the  plaintiff  was  possessed  of  or  had 
toy  title,  estate,  or  interest  in  the  said  dwelling-house, 
Wilson  was  seised  in  fee,  and  by  agreement  in  writing 
demised  the  same  to  Boberts  as  tenant  from  year  to  year 
at  a  certain  rent ;  that  Boberts  thereby  agreed  with  Wilson 
''to  repair  and  keep  in  tenantable  repair  the  said  dwelling- 
house  during  the  continuance  of  the  said  demise  and  te- 
nancy, and  it  was  thereby  further  agreed,  that,  if  Boberts 
should  break  the  said  agreement  in  any  respect,  or  if  he 
did  not  repair  or  keep  in  tenantable  repair  the  said  dwell- 
ing-house during  the  continuance  of  the  said  demise  and 
tenancy,  or  if  the  said  rent,  or  any  part  thereof,  should  be 
unpaid  fourteen  days  next  after  any  day  on  which  such  rent 
or  any  quarterly  part  thereof  should  become  due,  then,  it 
should  be  lawftd  for  Wilson  to  enter  on  the  said  dwelling- 
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1844.  house^  without  any  ejectment  or  process  of  law^  and  to  have 
again  and  re-possess  the  same^  and  all  occupiers  thereof  to 
expel  and  amove ;  that  Roberts  entered  by  virtue  of  thia 
agreement  and  demise ;  that  he  suffered  the  premises  to  be 
out  of  repair ;  and  that  thereupon  the  defendants,  as  the 
servants  of  Wilson  and  by  his  command,  entered  upon  the 
dwelling-house  for  breach  of  the  agreement,  and  the  same 
had  and  again  re-possessed  for  and  on  behalf  of  Wilson, 
and,  because  the  plaintiff  was  unlawfully  there,  expelled 
her,  &c. 
RepUcations  to  The  plaintiff  joined  issue  on  the  first,  second,  and  third 
e  o      p  ea.  p]^^^ — ^  j-j^^  fourth  (so  far  as  it  related  to  the  first  count) 

replied,  that,  at  the  said  time  when  &c.  in  that  count  men- 
tioned, the  plaintiff  was  lawfully  possessed  of  the  said 
dwelling-house  in  which  &c.,  and  was  lawfully  entitled  to 
her  possession  thereof  as  against  the  defendants,  without 
this  that  the  plaintiff  was  unlawfully  in  possession  or  occu- 
pation of  the  said  dwelling-house  in  which  &c.,  in  manner 
and  form  as  in  the  said  fourth  plea  so  fiur  as  it  related  to 
the  first  count  in  that  behalf  was  alleged — similar  replica- 
tions to  the  fourth  plea  so  far  as  it  related  respectively  to 
the  second  and  third  counts — ^to  the  same  plea,  so  far  as  it 
related  to  the  fourth  count,  excess ;  and,  so  feur  as  it  related 
to  the  fifth  count,  that  the  defendants  converted  and  dis- 

To  fifth  plea,      posed  of  the  goods  and  chattels  to  their  own  use — ^to  the 

fifth  plea,  a  traverse  of  Roberts's  tenancy  under  Wil- 

To  sixth  plea.     SOU — to  the  sixth  plea,  a  traverse  of  the  leave  and  licence 

To  seventh        — to  the  seventh  plea  (so  far  as  it  related  to  the  first  count), 

a  traverse  of  Roberts^s  tenancy  under  Wilson — to  the  same 
plea,  similar  replications,  so  fiu*  as  that  plea  related  to  the 
second  and  third  counts  respectively — ^to  the  same  plea,  so 
far  as  it  related  to  the  fourth  count,  excess;  and,  so  far  as 
it  related  to  the  fifth  count,  that  the  defendants  converted 

To  the  last        and  disposed  of  the  goods  to  their  own  use — to  the  eighth 

plea,  so  far  as  it  related  to  the  first  and  third  counts  re- 
spectively, traverses  of  the  tenancy  of  Roberts  under  Wil- 
son— ^to  the  same  plea,  so  £ar  as  it  related  to  the  fourth 


Taylor. 
Demurrers. 
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eount,  excess ;  and  so  far  as  it  related  to  the  fifth  count,         1844. 
that  the  defendants  converted  and  disposed  of  the  goods      r^^brts 
to  their  own  use. 

Tbe  defoadsnti  demurred  specially  to  the  replications  to 
the  fourth  county  and  also  to  the  replication  to  the  last 
plea  so  far  as  the  same  related  to  the  last  count ;  joined  Rejoinders. 
issue  on  the  replications  to  the  fifth  and  sixth  pleas,  and 
also  on  the  replication  to  the  seventh  plea  so  far  as  it  re- 
lated to  the  firsts  second^  and  third  counts^  and  on  the  re- 
plication to  the  last  plea  so  far  as  it  related  to  the  first  and 
third  counts ;  to  the  replication  to  the  seventh  plea  so  far 
as  related  to  the  fourth  county  a  denial  of  the  alleged 
excess^  and^  so  far  as  related  to  the  last  county  a  denial  of 
the  conversion ;  and  to  the  replication  to  the  eighth  plea, 
ao  fifur  as  related  to  the  fourth  county  a  denial  of  the  al- 
leged excess. 

DowUng,  Serjeant^  on  a  former  day  in  this  term^  obtain- 
ed a  rule  calling  upon  the  plaintiff  to  shew  cause  why  the 
trial  of  the  issues  in  fact  in  this  cause  should  not  be  post- 
poned until  after  the  issues  in  law  joined  between  the  par- 
ties should  have  been  argued  and  determined.  He  referred 
to  Bwrdeti  v.  Coleman,  13  East,  27 :  there,  the  same  plain- 
tiff brought  three  actions  of  trespass  against  three  several 
defendants  for  different  parts  which  they  took  in  the  same 
transaction — one,  against  the  Speaker  of  the  House  of 
Commons,  who  justified  under  a  warrant  issued  by  him 
under  the  order  of  the  House,  for  arresting  and  committing 
to  the  Tower  the  plaintiff,  a  member  of  the  House,  for  a 
breach  of  privilege  in  publishing  a  libel  upon  the  House ; 
to  which  justificatory  plea  the  plaintiff  demurred — another, 
i^ainst  the  serjeant-at-arms,  who  pleaded  not  guilty,  and 
also  justified  under  the  authority  of  the  Speaker's  warrant; 
to  which  the  plaintiff  replied  an  excess  in  the  manner  of 
executing  the  warrant,  by  a  military  force,  aud  with  im- 
proper and  unnecessary  violence,  on  which  issue  was  joined 
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1844.  to  the  country — and  the  third,  against  the  Constable  of  the 
Tower,  who  received  and  detained  the  plaintiflF  as  a  prisoner, 
and  who  also  justified  under  a  warrant  from  the  Speaker 
for  that  purpose;  in  which  issue  was  also  taken  to  the 
country  on  several  facts  stated  in  such  justification :  and 
notice  of  trial  was  given  by  the  plaintiff  in  the  two  last 
causes  (which  stood  for  trial  at  bar  on  a  day  fixed) ;  but 
the  plaintiff,  though  still  within  time  by  the  general  rules 
and  practice  of  the  Court,  had  not  set  down  his  demurrer 
in  the  first  cause  for  argument :  the  Court,  on  motion  of 
the  Attorney-General  on  behalf  of  the  serjeant-at-arms, 
and  of  the  Constable  of  the  Tower,  postponed  the  trial  of 
the  issues  in  those  causes  until  after  the  argument  on  the 
demurrer  in  the  cause  against  the  Speaker ;  because  the 
right,  just,  and  distinct  consideration  of  the  question  which 
arose  on  the  issues  of  fact,  and  on  the  true  measure  of  da- 
mages, in  the  causes  against  the  serjeant-at-arms  and  the 
Constable  of  the  Tower,  depended  mainly  upon  the  de- 
cision of  the  issue  in  law  joined  in  the  other  action  against 
the  Speaker :  and,  though  the  same  question  of  law  might 
ultimately  be  raised  on  motion  in  the  two  former  actions, 
yet  it  could  not  be  considered  so  conveniently  to  the  Court, 
to  whom  the  decinon  of  such  question  belonged,  or  so  ad- 
vantageously to  the  party  who  Bhould  prove  to  be  in  the 
right,  as  upon  the  demurrer,  which  presented  the  question 
of  law  distinct  from  the  questions  of  fact.  Lord  Ellen- 
borough  said  :  '^  The  Court  in  arranging  their  proceedings 
do  not  look  so  much  to  the  immediate  wishes  or  the  im- 
mediate convenience  of  the  parties,  as  to  the  ultimate  jus- 
tice to  be  administered  between  them,  and  the  most  con- 
venient mode  of  attaining  it :  and  if  upon  the  view  of  the 
question,  it  shall  appear  to  the  Court  that  it  will  be  very 
much  more  convenient  to  a  full  and  clear  administration 
of  justice  in  this  case,  that  it  will  be  a  saring  of  expense  to 
all  parties,  and  really  beneficial  to  the  party  who  now 
resists  it,  the  Court,  notwithstanding  that  resistance,  will 
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fed  itself  obliged  in  justice  to  grant  the  application  that  is  1844. 
made.  It  is  in  all  cases  desirable  that  the  course  should 
be  made  clear  in  point  of  law^  and  that  the  points  of  legal 
difference^  if  any,  in  the  cause,  should  be  discussed  as  fSar 
as  they  can  be  separately  and  distinctly,  before  the  trial  of 
the  issues  in  fact :  and  in  many  cases  where  there  had 
been  the  general  issue  and  a  demurrer  upon  the  same 
record,  the  Court,  with  a  view  to  the  convenience  of  justice 
has  ordered  the  demurrer  to  be  first  argued,  in  order  that 
the  parties  might  not  go  to  the  trial  of  the  issue  under  the 
necessity  of  assessing  contingent  damages;  but  that  the 
Judge  who  might  have  to  direct  the  jury  may  do  so  with- 
out hesitation  as  to  the  final  measure  of  damages/' 

Talfoiardy  Serjeant,  now  shewed  cause. — There  is  no  in- 
stance in  which  the  Court  has  interfered  to  take  the  con- 
duct of  his  proceedings  out  of  the  plaintiff's  hands,  unless 
manifest  injustice  to  the  opposite  party,  or  great  public  in- 
convenience must  result  from  their  declining  to  interfere. 
The  present  is  not  a  case  that  falls  within  either  of  those 
predicaments. 

Dowling,  Serjeant,  in  support  of  his  rule. — No  doubt, 
the  plaintiff  will  in  general  be  allowed  to  adopt  his  own 
course :  but  still  the  Court  will,  in  a  case  of  this  sort,  ex- 
ercise a  discretion,  where  it  is  manifest  that  it  would  be 
less  expensive  and  more  convenient,  and  occasion  less  waste 
of  the  public  time,  to  dispose  of  the  demurrers  before-hand. 
That  the  Court  has  this  discretion  is  clear  from  Burdett  v. 
Coleman,  13  East,  200,  and  the  more  recent  case  of  Cruck- 
nell  V.  Trueman,  9  M.  &  W.  684. 

TiNDAL,  C.  J. — The  case  you  rely  on,  Burdett  v.  Coleman, 
was  one  in  which  from  the  state  of  the  record  it  was  ad- 
visable for  the  purposes  of  justice  that  the  demurrer  should 
be  argued  first.     I  do  not  think  that  at  all  applicable  to  a 
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case  like  the  present,  where  there  is  a  distinct  count  chain- 
ing an  assault,  and  a  justification,  with  a  replication  of 
excess.  Surely  the  argument  of  the  demurrers  can  have 
no  such  manifest  bearing  on  this  as  to  induce  us  to  put  the 
cause  out  of  the  accustomed  course.  The  rule  must  be 
discharged,  and  let  the  costs  be  costs  in  the  cause. 


The  rest  of  the  Court  concurring — 


Bule  discharged  accordingly  (23). 


(23)  Upon  the  trial  of  the  is- 
sues the  plaintiff  obtained  a  verdict 
with  10/.  damages  ;  and  she  also 
obtained  judgment  upon  both  of 


the  demurrers — the  Court  holding 
the  fourth  plea  and  the  replication 
to  the  eighth  plea  bad. 


SaturdaVf 
JuneBth. 

Bj  a  deed  of 
assignment  to 
which  the 
plaintiflf,  one 
B.  (the  plain- 


Edwaeds  v.  Bat£s  and  Satsby. 

JLIEBT  for  money  had  and  received  and  for  money  due 
upon  an  account  stated.     Plea,  nunquam  indebitatus. 
The  cause  was  tried  before  Maule,  J.,  at  the  sittings  at 
tiTs  late  part-    Westminster  in  Easter  Term  last.    The  action  was  brought 

ner),  and  the 

defendants,  to  recover  527/.  Ids.  6d.,  the  balance  of  a  sum  of  735/.  Ss, 
tiLTpUin^'  8rf.  received  by  the  defendants  to  the  use  of  the  plaintiff, 
toth^'d^^  after  deducting  207/.  4^.  2d.  in  respect  of  a  debt  due  from 
ants  a  debt  due  the  plaintiff  to  The  West  of  England  and  South  Wales 
proved  hj '        District  Joint  Stock  Banking  Company,  whom  the  defend- 

them  in  a  suit 

in  Equity  instituted  for  the  administration  of  the  debtor's  estate,  upon  trust,  in  the  first  place 
to  pay  certain  costs  and  charges ;  in  the  second  place,  to  pay  any  debt  that  might  be  doe  from 
the  piaintiiT  (not  exceeding  500/.)  to  a  certain  banking  company  of  which  one  of  the  defendants 
was  manager ;  and,  in  the  third  place,  to  pay  over  the  surplus  (if  any)  to  the  plaintiff.  Hie 
defendants  haTing  received  a  sum  of  money  under  this  deed,  the  phdntiff,  without  waiting  for 
any  performance  of  the  trusts  or  settlement  of  accounts,  sued  them  in  debt  for  money  had  and 
received: — 

Held,  that,  the  trust  being  still  open  and  the  balance  unascertained,  money  had  and  received 
would  not  lie  against  the  defendants — that,  there  being  no  parol  contract  distinct  from  and  in- 
dependent of  the  deed,  the  plaintiff's  remedy  against  the  defendants  (apart  from  all  question  as 
to  the  trust)  was  upon  the  deed  only — and  that  the  defence  was  available  under  nunquam  in- 
d^itatus. 
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ants  represented — Bates  being  the  manager^  and  Savery  1^44^ 
the  sriidtor  of  the  company.  It  appeared  that  the  above 
turn  was  reoeiyed  by  the  defendants  under  the  following 
eurcomstanoes : — ^The  (daintiff  and  one  William  Baker  had 
for  some  years  carried  on  business  as  flax-merchants  and 
maltsters  at  BristoL  The  partnership  was  dissolved  in 
January,  1841.  At  this  time  there  was  due  to  the  firm 
from  the  estate  of  one  Edward  Allies^  deceased,  a  debt  of 
204(M.,  which  it  was  agreed  between  them  that  they  should 
receive  in  equal  moieties;  and  accordingly  they  proved 
this  debt  in  the  Court  of  Chancery  in  a  suit  instituted  for 
the  administration  of  Edward  Allies's  estate. 

The  plaintiff  being  indebted  to  The  West  of  England 
and  South  Wales  District  Joint-Stock  Banking  Company 
to  the  extent  of  about  700/.,  by  a  deed  of  assignment, 
bearing  date  the  23rd  of  July,  1841,  and  made  between 
the  plaintiff  Thomas  Edwards  of  the  first  part,  William 
Baker  (the  plaintiff's  late  partner)  of  the  second  part,  and 
the  defendants  of  the  third  part — after  reciting  that  a  debt 
of  2040/.  had  been  proved  in  Chancery  in  a  cause  then  de- 
pending, and  was  due  to  the  plaintiff  and  Baker  as  part- 
ners in  equal  moieties,  and  reciting  a  dissolution  of  their 
partnership,  and  that  the  plaintiff  had  a  banking  account 
with  the  said  banking  company,  and  was  indebted  to  them 
in  a  large  sum  of  money,  and  that  at  his  request  they  had 
agreed  to  continue  to  be  the  bankers  of  the  plaintiff,  on 
the  terms  that  the  moiety  of  the  plaintiff  of  and  in  the 
aforesaid  debt  should  be  assigned  to  the  defendants  in 
manner  thereinafter  contained — it  was  witnessed,  that,  in 
pursuance  of  the  said  agreement,  and  in  consideration  of 
the  premises,  and  for  securing  the  payment  of  all  and 
every  sum  and  sums  of  money  due  or  to  become  due  from 
him  the  said  Thomas  Edwards  to  the  person  or  persons  for 
the  time  being  constituting  the  firm  of  the  said  bank,  not 
exceeding  in  the  whole  on  the  balance  of  accounts  the 
principal  sum  of  500/.,  the  plaintiff  assigned  to  the  defend- 
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1844.  ants  the  said  undivided  moiety  of  the  said  debt^  with  tmsts^ 
for  sale.  The  deed  then  contained  a  proviso  ''  that  the 
defendants  do  and  shall,  by  and  out  of  the  monies  to  be 
received  by  them,  in  the  first  place,  deduct,  retain,  and  pay 
all  costs,  charges,  and  expenses  attending  any  such  sale  or 
sales  as  aforesaid,  and  also  the  costs,  charges,  and  expenses 
attending  the  preparation  of  these  presents  or  in  any  man- 
ner relating  thereto  or  to  the  trusts  hereby  created ;  and 
in  the  next  place  do  and  shall  pay  to  the  said  banking 
company,  or  to  their  assigns,  all  sum  and  sums  of  money 
due  or  to  become  due  from  the  plaintiff  to  the  said  bank- 
ing company  upon  or  for  or  on  account  or  in  respect  of 
any  bills  of  exchange,  promissory-notes,  drafts,  or  other 
securities  which  are  now  or  shall  at  any  time  or  times 
hereafter  be  held  or  discounted  by  the  said  banking  com- 
pany, or  in  any  other  manner,  not  exceeding  on  the  ulti- 
mate balance  of  accounts  the  principal  sum  of  5001. ;  and 
in  the  last  place  do  and  shall  pay  to  the  said  Thomas 
Edwards,  his  executors,  administrators,  or  assigns,  the  sur- 
plus (if  any)  of  the  proceeds  of  the  said  undivided  moiety 
and  premises.'' 

This  deed  was  put  in  by  the  defendants.  The  only  evi- 
dence upon  which  it  was  sought  to  charge  the  defendants 
in  this  action  was,  the  receipt  of  the  money  by  them  under 
the  provisions  of  this  deed.  It  was  thereupon  objected 
that  the  plaintiff  should  have  sued  in  covenant,  and  that 
debt  for  money  had  and  received  would  not  lie :  and,  fur- 
ther, that  the  defendants  were  not  liable  at  all  at  law, 
seeing  that  the  trust  under  which  the  money  was  received 
was  still  subsisting  and  unclosed.  A  doubt  was  suggested 
by  the  learned  Judge  whether  the  objection  could  be  taken 
on  never  indebted :  but  he  nonsuited  the  plaintiff  on  the 
authority  of  Atiy  v.  Parish,  1  New  Rep.  104,  reserving  to 
him  leave  to  move  to  enter  a  verdict  for  him  for  a  sum  to 
be  determined  by  an  arbitrator,  if  the  Court  should  be  of 
opinion  that  the  objection  was  untenable. 
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ffUde,  Serjeant^  in  Easter  Term  last,  obtained  a  rule  1844. 

nin  accordingly. — He  cited  Tibon  v.  The  Warwick  Gas  bdwards 

Light  Company,  4  B.  &  C.  962,  7  D.  &  B.  376,  and  Burnett  ^^^^ 

T.  Lynch,  5  B.  &  C.  589,  8  D.  &  R.  868.  ^™' 

Talfawrd,  Serjeant  {Butt  was  with  him),  now  shewed 
eaose. — The  action  is  improperly  conceived.  In  every 
case,  with  one  well-known  exception,  viz.  debt  upon  a  de- 
mise— see  Comyns's  Digest,  P/ea^;fer  (0. 8.);  1  Wms.  Saund. 
276,  n.  (1) — ^where  a  party  by  deed  covenants  to  do  an  act, 
the  remedy  against  him  for  non-performance  is  neither 
assumpsit  nor  debt,  but  by  an  action  upon  the  deed  itself. 
This  is  well  illustrated  by  a  vast  variety  of  cases.  In  Atty 
V.  Parish,  1  New  Bep.  104,  it  was  held,  that,  if  a  contract 
of  freight  and  demurrage  be  entered  into  by  deed,  the 
plaintiff  cannot  declare  in  debt  generally,  and  give  the 
deed  in  evidence,  but  ought  to  declare  upon  the  deed.  Sir 
James  Mansfield,  in  delivering  the  judgment  of  the  Court, 
after  adverting  to  the  several  stipulations  in  the  charter- 
party,  says :  '^  Such,  then,  being  the  agreement  between 
the  parties,  what  is  the  foundation  of  the  contract  upon 
which  the  present  action  is  brought?  Unquestionably  the 
deed  of  charterparty  is  that  which  comprehends  everything 
by  which  the  defendant's  testator  was  bound.  Are  we 
then  to  say  that  all  the  precedents  in  pleading  are  now  for 
the  first  time  to  be  overturned,  and  the  defendant  to  be 
deprived  of  the  advantage  of  having  a  profert  made  of  that 
deed  which  is  the  foundation  of  the  action  in  which  he  is 
sued?  Having  stated  the  declaration  and  the  deed,  I  do 
not  know  in  what  manner  I  can  more  strongly  argue  against 
the  form  of  the  declaration.  If  it  be  admitted,  as  it  must 
be,  that,  wherever  the  action  is  founded  on  a  deed,  the  deed 
must  be  declared  upon,  I  would  ask,  is  not  the  action  in 
this  case  founded  on  the  charterparty?  The  only  case 
excepted  from  the  general  rule  is  that  of  debt  for  rent,  in 
which  the  deed  need  not  be  declared  upon.    That  excep- 
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1844.  tion,  however,  seems  to  have  proceeded  on  the  ground  that 
by  the  demise  an  interest  has  passed  in  the  land.'^  By  not 
declaring  upon  the  deed,  the  plaintiff  materially  prejudices 
and  alters  the  situation  of  the  defendants,  lliere  is  no 
privity  between  them  but  that  which  is  created  by  the 
deed.  The  case  of  Fllmer  v.  Bumby,  2  M.  &  Or.  529, 2  Scott, 
N.  B.  689,  goes  further  than  is  necessary  for  the  purpose  of 
the  present  argument :  it  was  there  held,  that,  where,  in 
contemplation  of  a  deed  to  be  executed  between  the  parties, 
a  draft  is  prepared,  is  finally  approved  of,  and  is  afterwards 
engrossed  and  executed,  an  agreement  contained  in  such 
draft  cannot  form  the  subject  of  an  action  of  assumpsit. 
In  Schack  v.  Anthony,  1  M.  &  Sel.  575,  where  the  master  Of 
the  plaintiff's  ship  entered  into  a  diarterparty  as  agent 
for  the  plaintiffs,  with  the  defendant,  a  partner  in  the  house 
of  M.  &  Co.,  for  the  delivery  of  goods  upon  a  stipulated 
fireight,  and  the  goods  were  deliv^ed  to  M.  &  Co.,  who 
were  the  consignees  named  in  the  bill  of  lading ;  it  was 
held  that  the  plaintiffs  could  not  maintain  assumpsit  against 
die  defendant  for  the  freight.  Lord  Ellenborough  there, 
speaking  of  Foster  v.  AUanson,  2  T.  B.  479,  which  will  pro- 
bably be  relied  on  for  the  plaintiff,  observes  that  there 
''there  were  several  things  unconnected  with  the  deed 
which  were  included  in  the  action.''  [Taulal,  C.  J. — ^The 
principle  is  recognised  in  a  recent  case — Roper  v.  Holland, 
8  Ad.  &  E.  99,  4  N.  &  M.  668.]  fVhUe  v.  Parkin,  12  East, 
678,  is  the  converse  of  Schack  v.  Anthony:  there,  the  plain- 
aSb  having  contracted  by  charterparty  sealed  to  let  a  ship, 
then  in  the  Thames,  to  freight  to  the  defendants  for  eight 
months,  to  commence  from  the  day  of  her  sailkiff  from 
Oxavesend  on  the  voyage  therein  stated,  and  having  cove- 
nanted that  she  should  sail  fix)m  the  Thames  to  any  British 
port  in  the  English  Channel,  there  to  load  such  goods  as 
the  freighter  should  tender,  and  to  sail  to  the  West  Indies, 
and  bring  back  a  return  cargo  to  London;  afterwards 
■agreed  by  parpl  with  the  defendants  that  the  ship,  h 
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bf  loading  at  some  port  in  the  Channel^  should  load  in  the  1844. 
Thames^  and  that  the  freight  should  commence  from  her 
enirf  mUwarda  at  the  CmtomrHouie :  it  was  held  that  this 
parol  contract  was  distinct  from  and  not  inconsistent  with 
the  contract  by  deed,  being  anterior  to  it  in  point  of  time 
and  execution,  and  might  therefore  be  enforced  by  action 
of  assumpsit.  In  English  v.  BhmdeU,  8  C.  &;  P.  832,  it  was 
held  that  an  action  for  money  had  and  receired  will  not 
lie  to  recorer  back  a  sum  of  money  paid  as  a  deposit  on 
the  purchase  of  an  estate,  where  the  instrument  under 
which  the  deposit  was  made  was  under  seal.  Here,  the 
numey  neyer  was  in  fiict  received  to  the  use  of  the  plaintiff: 
it  was  received  to  the  use  of  the  trust,  which  it  cannot 
be  contended  is  yet  closed :  and  in  Caee  v.  Roberts,  Holt, 
N.  P.  C.  500,  it  was  held,  that,  where  money  is  paid  into 
the  hands  of  a  trustee  for  a  specific  purpose,  it  cannot 
be  recovered  back  in  assumpsit  for  money  had  and  re- 
ceived, until  it  be  shewn  that  the  trust  is  dosed  and  that 
a  balance  is  left.  Burrough,  J.,  there  says :  '*  If  money  is 
paid  into  the  hands  of  a  trustee  for  a  specific  purpose,  it 
cannot  be  recovered  in  an  action  for  money  had  and  re- 
ceived until  that  specific  purpose  is  shewn  to  be  at  an  end. 
The  action  for  money  had  and  received  must  not  be  turned 
into  a  bill  in  Equity  for  the  purpose  of  discovery.  If  the 
plaintiff  shew  that  the  specific  purpose  has  been  satisfied, 
that  it  has  absorbed  a  certain  sum  only,  and  left  a  balance, 
such  balance  (the  trust  being  closed)  becomes  a  clear  and 
liquidated  sum,  for  which  an  action  will  lie  at  law.  Whilst 
the  matter  remains  in  account,  and  is  charged  with  the 
specific  trust,  the  action  for  money  had  and  received  will 
not  lie.''  These  authorities  clearly  shew  that  the  present 
action  is  not  maintainable. 

Atcherley,  Serjeant  {Peacock  was  with  him),  in  support  of 
the  rule. — Debt  for  money  had  and  received  is  under  the 
circnmstances  of  this  case  maintainable*    Aity  v.  Parish,  1 
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1844.  New  Rep.  104,  the  main  authority  against  the  plaintiff, 
has  always  as  to  this  point  been  looked  at  with  doubt :  be- 
sides, there  the  instrument  contained  a  great  variety  oi 
stipulations,  some  of  which  amounted  to  conditions  prece- 
dent; whereas  here  are  no  conflicting  provisions,  none 
that  are  conditions  precedent ;  it  is  a  mere  assignment  of 
a  chose  in  action,  to  enable  the  assignees  to  recover  a 
limited  sum,  part  of  which  they  were  to  retain  for  a  spe- 
cific purpose,  and  the  rest  to  be  paid  over  to  the  plaintiff, 
who  had  the  legal  interest  in  the  money.  In  the  first 
placed  is  this  a  covenant  at  all  ?  [Tlndal,  C.  J. — It  is  an 
agreement  under  seal :  and  in  Comyns's  Digest,  Covenant 
(A.  2.},  it  is  laid  down  that  '^  any  words  in  a  deed  which 
shew  an  agreement  to  do  a  thing,  make  a  covenant/^ 
Assuming  it  to  be  a  covenant,  still  debt  may  be  main- 
tained upon  it ;  or,  at  all  events,  the  defence  is  not  one 
that  is  open  to  the  defendants  upon  these  pleadings.  In 
Burnett  v.  Lynch,  5  B.  &  C.  589,  8  D.  &  B.  368,  a  lessee  by 
deed-poll  assigned  his  interest  in  the  demised  premises  to 
A.,  subject  to  the  payment  of  the  rent  and  the  performance 
of  the  covenants  contained  in  the  lease :  A.  took  posses- 
sion, and  occupied  the  premises  under  this  assignment,  and 
before  the  expiration  of  the  term  assigned  to  a  third  per- 
son. The  lessor  sued  the  lessee  for  breaches  of  covenant 
committed  during  the  time  that  A.  continued  assignee  of 
the  premises,  and  recovered  damages  against  the  lessee : 
and  it  was  held  that  the  lessee  might  maintain  an  action 
upon  the  case  founded  in  tort  against  A.  for  having  neg- 
lected to  perform  the  covenants  during  the  time  he  con- 
tinued assignee,  whereby  the  lessee  sustained  damage. 
Holroyd,  J.,  there  said :  ''  The  assignee  standing  in  the 
situation  of  the  original  lessee  is  liable  by  the  common  law 
to  all  the  duties  which  were  cast  upon  the  lessee  by  means 
of  his  covenants  in  the  lease.  And,  if  that  be  so,  the  con- 
sequence seems  to  follow,  that  an  action  on  the  case  will  lie 
against  the  assignee  when  he  neglects  to  discharge  thos^ 
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duties.  I  think  that  is  the  proper  remedy.  I  have  con*  1844. 
riderable  doubt  whether  covenant  would  lie ;  but^  even  if 
it  would,  that  would  not  take  away  from  the  plaintiffs  the 
right  to  maintain  an  action  upon  the  case.^'  So,  in  Tibon 
V.  7%e  TFarwick  Gas  Light  Company,  7  D.  &  B.  376,  4  B. 
&  C.  962,  an  act  of  parliament  for  incorporating  a  gas  light 
company  enacted  that  all  the  costs  of  obtaining  the  act 
should  be  paid  and  discharged  out  of  the  monies  sub- 
scribed, in  preference  to  all  other  payments :  and  it  was 
held  that  the  attomies  who  obtained  the  act  might  main- 
tain an  action  of  debt  founded  upon  the  statute  for  their 
costs.  And  Bayley,  J.,  says :  "  I  cannot  subscribe  to  the 
law  laid  down  in  Atty  v.  Parish.  I  do  not  admit,  that, 
where  the  contract  is  such  that  the  plaintiff  may  recover 
upon  it  whether  it  is  by  deed  or  not,  the  deed,  if  there  is 
one,  must  be  declared  upon :  on  the  contrary,  the  strong 
inclination  of  my  opinion  upon  principle  is,  that,  though 
there  is  a  deed,  still,  if  there  is  a  debt  independent  of  the 
deed,  except  the  amount  of  it  is  to  be  ascertained  by  the 
deed,  the  existence  of  the  deed  does  not  prevent  the  plain- 
tiff  firom  recovering  the  debt  upon  the  common  counts.^' 
\_CressweU,  J. — The  only  effect  of  that  seems  to  be,  that, 
where  the  defendant  has  received  money  under  circum- 
stances that  would  make  it  money  had  and  received  to  the 
plaintiff's  use,  the  execution  of  a  subsequent  deed  of  cove- 
nant between  the  parties  would  not  prevent  the  plaintiff 
suing  in  assumpsit  or  debt  for  money  had  and  received.] 
Assuming,  however,  that  this  is  a  covenant,  and  that  the 
plaintiff  has  mistaken  his  form  of  action,  and  should  have 
declared  upon  the  deed,  the  defence  is  one  that  could  not 
properly  be  gone  into  under  the  plea  of  never  indebted. 
Giving  every  possible  effect  to  the  deed,  its  very  contem- 
plation was  that  the  money  to  be  received  under  it  should 
be  received  to  the  plaintiff's  use.  FUmer  v.  Bumby,  2  M. 
&  Or.  548,  7  Scott,  N.  B.  704,  is  distinct  to  this  point. 
Maule,  J.,  there  says :  ''  The  allegation  of  a  promise  in  a 
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1844.  dedamtion  in  aasumpait  imports  a  parol  promise^  a  promise 
not  under  seal;  and^  upon  non  assumpsit  pleaded,  the 
allegatioD  is  not  supported  by  shewing  a  promise  under 
seal.''  Never  indebted  denies  that  there  ever  was  a  time, 
whether  before  or  after  the  execution  of  the  deed,  at  which 
the  defendants  received  any  money  to  the  use  of  the  plains 
tiff.  There  is  nothing  in  the  character  of  these  defendants 
to  prevent  their  being  sued  in  this  way.  None  of  the 
cases  cited  apply.  Ordinarily  speaking  a  trustee  is  pos- 
sessed of  the  legal  interest  in  the  trust  fund :  here,  how- 
ever, the  defendants  had  mere  equitable  rights  under  the 
assignment. 

TiNBAL,  C.  J. — This  is  an  action  of  debt  for  money  had 
and  received  by  the  defendants  to  the  use  of  the  plaintiff. 
The  ground  upon  which  an  action  of  this  description  is 
maintainable  is,  that  the  money  received  by  the  defendants 
is  money  which  ex  nquo  et  bono  ought  to  be  paid  over  to 
the  plaintiff.  Such  is  the  principle  upon  which  the  action 
has  rested  fix>m  the  time  of  Lord  Mansfield.  Where  mo- 
ney has  been  received  without  consideration,  or  upon  a 
consideration  that  has  failed,  the  recipient  holds  it  ex 
aequo  et  bono  for  the  plaintiff.  But  here,  after  the  money 
has  come  to  the  hands  of  the  defendants,  they  have  some- 
thing to  do  with  it  before  the  plaintiff  can  be  entitled  to 
any  portion  of  it ;  for,  it  appears  that  they  entered  into  a 
covenant  to  receive  the  money  upon  certain  trusts — in  the 
first  place  to  retain  and  pay  all  costs,  charges,  and  expenses 
attending  the  sale,  and  the  preparation  of  the  deed,  or  in 
any  manner  relating  thereto  or  to  the  trusts  thereby  cre- 
ated; in  the  next  place,  to  pay  to  the  banking  company 
(who  were  represented  by  Bates)  or  to  their  assigns,  all 
sum  and  sums  of  money  due  or  to  become  due  from  the 
plaintiff  to  the  banking  company,  not  exceeding  on  the 
ultimate  balance  of  accounts  the  sum  of  500/. ;  and  in  the 
last  place,  to  pay  the  surplus,  if  any,  to  the  plaintiff^  his 
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ezeontoiti  administrators,  or  assigns.    Now^  this  action  is         1844. 
brought  before  it  has  been  ascertained  that  anything  is 
due  to  the  plaintiff  nnder  the  trusts  of  this  deed.    The 
pkintiff  at  once  says,  you,  the  defendants,  having  received 
more  than  600/.,  by  the  mere  operation  of  law  the  balance 
beoomes  money  had  and  received  to  my  use.    What  is  the 
sum  which  the  defendants  ought  to  pay  to  the  plaintiff? 
Why,  all  that  may  remain  after  payment  of  the  costs  of 
and  attending  the  trust,  and  the  debt  due  to  the  banking^ 
company.     But  the  amount  ot  these  costs  is  yet  nnascer'- 
tained :  the  debt  due  to  the  banking  company  is  also  unas- 
certained.    In  truth,  the  plaintiff  has  brought  this  action 
instead  of  adopting  the  ordinary  course  of  filing  a  bill  in 
Eqniiy .     If  this  action  be  allowed,  it  will  be  the  first  of 
the  kind  that  has  been  brought:  and  the  case  of  Roper  v.. 
HoUandy  S  Ad.  &  E.  99,  4  N.  &  M.  668,  seems  to  me  to 
be  at  once  an  answer  to  it;  for  it  shews  that  in  prineiple 
it  is  not  maintainable  unless  there  has  been  a  statement  oi 
aoconnts  and  an  ascertained  balance^    I  cannot  state  the 
principle  more  concisely,  correctly,  and  intelligibly  than  it 
is  stated  by  Burrough,  J.,  in  Case  v.  Roberts,  Holt,  500-— 
*'  If  money  is  paid  into  the  hands  of  a  trustee  for  a  specific 
purpose,  it  cannot  be  recovered  in  an  action  for  money  had 
and  received  until  that  specific  purpose  is  shewn  to  be  at 
an  end.     The  action  for  money  had  and  received  must  not 
l)e  turned  into  a  bill  in  Equity  for  the  purpose  of  discovery. 
If  the  plaintiff  shew  that  the  specific  purpose  has  been 
satisfied,  that  it  has  absorbed  a  certam  sum  only,  and  left 
a  balance,  such  balance  (the  trust  being  closed)  becomes  a 
clear  and  liquidated  sum,  for  which  an  action  will  lie  at 
law.  Whilst  the  matter  remains  in  account,  and  is  charged 
with  the  specific  trust,  the  action  for  money  had  and  re* 
ceived  will  not  lie.''    The  case  seems  to  me  to  fidl  within 
those  where,  as  in  Weston  v.  Doumes,  Doug.  23,  and  Power 
V.  Weils,  Cowp.  818,  it  is  held  that  an  action  for  money 
had  and  received  will  not  lie  where  the  money  has  been 
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1844.        reoeifed  under  a  contract  which  still  remains  open :  untQ 
Edwards      ^^  ^^  rescinded^  the  remedy  is  upon  the  special  contract.    I 
V.  therefore  think  the  nonsnit  was  right. 

Bates.  ° 

CoLTMAN^  J. — It  appears  to  me  that  the  case  cited  boat 
Holt  disposes  of  the  argument.  If  there  had  boen  a  defi- 
nite and  ascertained  sum  payable  to  the  plaintifF,  without 
more,  then  perhaps  money  had  and  received  might  be 
maintained.  But  here  accounts  were  to  be  settled  and 
many  things  done  before  it  could  be  ascertained  what  sur-. 
plus  there  was  for  the  plaintiff. 

Cbesswell,  J. — I  am  also  of  opinion  that  the  nonsuit 
directed  in  this  case  was  right.  Two  objections  were  made 
at  the  trial — ^first^  that  money  had  and  received  would  not 
lie  under  the  circumstances,  but  that  the  plaintiff's  re- 
medy,  if  any,  was  upon  the  deed — secondly,  that  the 
money  was  received  by  the  defendants  as  trustees,  and 
that  the  trust  was  not  yet  closed.  It  is  not  necessary  to 
give  any  opinion  upon  the  first  point;  for,  the  aeoond 
makes  an  end  of  the  case.  At  the  same  time  I  must  ob- 
serve that  Jiiy  v.  Parish,  1  New  Rep.  104,  is  a  strong  au- 
thority against  the  maintenance  of  the  action.  It  is  said 
that  that  case  is  virtually  over-ruled  by  TUaon  v.  The  War^ 
wick  GoM  light  Company,  4  B.  &  C.  962,  7  D.  &  R.  376. 
But  I  cannot  consider  that  to  be  the  result  of  the  last- 
mentioned  case:  it  was  not  necessary  to  the  decision  of 
that  case  to  interfere  with  Aiitf  v.  Parish:  and  there  is  a 
difference  between  the  two  reports  of  JVsan  v.  The  War^ 
wick  Gas  Light  Cknupany  as  to  what  fell  from  Bayley,  J. 
In  tiie  report  in  Bowling  &  Ryland,  that  learned  Judge  is 
made  to  say — ^^  I  cannot  subscribe  to  the  law  laid  down  in 
Atty  V.  Parish.  I  do  not  admit,  that,  where  the  contract 
is  such  that  the  plaintiff  may  recover  upon  it  whether  it  is 
by  deed  or  not,  the  deed,  if  there  is  one,  must  be  declared 
upon.''    The  statement  in  the  other  report  is  much  more 
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Kmited :  it  ia — **  I  am  not  convinced  by  the  case  of  Atty        1844. 
T.  Pariihy  that,  where  a  contract  appears  upon  the  face  of 
a  declaration  to  be  such  that  the  plaintiff  may  recover 
whether  the  contract  be  by  deed  or  not,  that  it  is  neces- 
sary to  dedare  upon  the  deed  if  there  be  one.''    All  the 
learned  Judge  there  says,  is,  be  Aiiy  v.  Parish  good  law, 
■till  it  does  not  convince  me  that  under  such  and  such  cir^ 
eumttances  it  is  necessary  to  declare  upon  the  deed.     He 
goes  on  to  observe — **  The  strong  impression  upon  my 
mind  is,  that,  upon  principle,  although  there  be  a  deed 
between  the  parties,  yet,  if  there  be  a  debt  independent  of 
the  deed,  the  amount  of  which,  however,  is  to  be  ascer- 
tained by  the  deed,  the  existence  of  the  deed  will  not  pre- 
vent the  party  from  recovering  that  debt  upon  the  com- 
mon counts.''    That  may  be  so,  and  Atty  v.  Parish  may  be 
very  good  law  notwithstanding.     It  may  be  observed,  too, 
that  Mr.  Justice  Holroyd  does  not  say  he  is  prepared  to 
OTcr-mle  Atty  v.  Parish.    If  there  were  a  valid  contract 
by  parol  between  the  parties,  and  a  deed  was  afterwards 
executed,  it  might  not  follow  as  a  necessary  consequence 
tliat  the  plaintiff  would  be  bound  to  declare  upon  the 
^eed.     But  what  simple  contract  is  there  between  these 
parties  distinct  and  independent  of  the  deed  ?     The  de- 
fendants have  received  the  money  under  the  provisions  of 
m  deed  by  which  they  expressly  contract  for  something  to 
l>e  done  with  it.    Where  there  is  an  express  contract  be- 
tween the  parties,  we  cannot  imply  one;  that  would  be 
contrary  to  the  general  principles  of  law.     Then  it  is  said 
that  the  defence  cannot  be  taken  advantage  of  under  the 
plea  of  never  indebted.    The  case  of  filmer  v.  Bumby,  2 
H.  fr  Grr.  429,  2  Scott,  N.  E.  689,  seems  to  me  to  be  an 
answer  to  that.     If  there  had  originally  been  a  simple 
contract,  which  it  is  alleged  is  merged  in  a  specialty,  you 
may  be  bound  to  set  out  the  deed  in  which  the  simple 
contract  is  merged.     But  here  the  production  of  the  deed 
takes  away  the  very  foundation  of  the  action;  it  shews 
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1844.         that  there  never  was  such  a  simple  contract  as  that  which 

the  plaintiff  is  relying  on.     Upon  the  other  pointy  I  think 

the  opinion  expressed  by  Burroughs  J.^  in  Case  v.  Roberts^ 

Holt^  500,  is  quite  conclusive.     Here  is  an  open  trost, 

three  or  four  things  remaining  to  be  done  under  the  deed. 

The  plaintiff  was  not  in  a  condition  to  sue  upon  the  deed, 

because  he  could  not  shew  the  performance  of  those  things 

that  were  by  the  terms  of  the  deed  to  precede  his  right  to 

any  surplus.     That  point,  as  it  seems  to  me,  is  perfectly 

decisive;  and  therefore  I  think  the  nonsuit  ought  to 

stand. 

Rule  discharged. 


END    OF   TRINITY   TERM. 


MEMORANDA. 

J.N  the  Vacation  succeeding  this  Term,  John  Hodgson, 
Esq.,  of  Lincoln's  Inn,  Charles  Howard  Whitehurst,  Esq., 
of  the  Middle  Temple,  William  John  Alexander,  Esq.,  of 
Lincoln's  Inn,  Robert  Charles  Hildyard,  Esq.,  of  Lincoln's 
Inn,  and  James  Parker,  Esq.,  of  Lincoln's  Inn,  were  re- 
spectively appointed  her  Migesty's  Counsel :  and 

Edward  Bellasis,  Esq.,  of  the  Inner  Temple,  James 
Alexander  Kinglake,  Esq.,  of  Lincoln's  Inn,  and  Charles 
Chadwicke  Jones,  Esq.,  of  the  Middle  Temple,  were  called 
to  the  degree  of  the  Coif,  and  gave  rings  with  the  motto — 
"  Paribus  Legibus." 
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1844. 
Webb  v.  Austin.  Saturday, 

TJune  2Qih, 
HIS  was  an  action  of  assumpsit  brought  to  recover  the  By  particuiart 

_      of  sale  the  pro  • 

sum  of  79/.  for  money  received  by  the  defendant  for  the  petty  to  be 
use  of  the  plaintiff.  The  defendant  pleaded  non  assumpsit,  ^ribedaBcom- 
on  which  issue  was  joined.  ?"*"*«  "*. , 

*'  long-estabiish* 

At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  Lon-  ed  farrier's 
don  after  last  Trinity  Term^  a  verdict  was  by  consent  en-  dwelling-house 
tered  for  the  plaintiff,  damages  79/.  and  interest  thereon  rooms  and*" 
from  the  21st  of  March  last,  subject  to  the  opinion  of  the  o®"*  over,  for 

"  many  years  oc- 

Court  upon  the  following  case : —  cnpied  by  the 

This  action  was  originally  brought  against  Messrs.  Warl-  able  tenant 

ters,  Lovejoy,  &  Co.  the  defendant's  auctioneers  on  the  oney'^raM^ei 

sale  of  the  estate  hereinafter  mentioned,  to  recover  back  ^  nine  of  which 

will  be  unex- 

sum  of  79L  which  had  been  paid  to  them  on  the  defend-  pired  at  Lady- 

day,  1843,  at 
a  rent  per 
■nnnm  of  48/.,  the  tenant  paying  the  sewer  and  all  other  rates,  and  held  by  lease  for  a  term 
of  sizty-foiir  years,  at  a  gronnd-rent  per  annum  of  8/.  8«."  By  the  abstract  delivered  to  the 
pardtaser  it  appeared  that  one  Burton,  by  indenture  of  the  30th  of  September,  1817,  demised 
tiie  premises  in  question  to  the  defendant  for  eighty-nine  years  less  twenty-one  days  from  Mi- 
diaidmaSy  1817,  with  various  covenants  to  be  performed  by  the  defendant,  his  heirs  and  assigns ; 
that  the  defendant,  on  the  25th  of  March,  1820,  mortgaged  the  premises  for  the  residue  of  the 
term,  to  secure  487/.  and  interest,  to  Scott  and  George  Austin  ;  and  that,  by  indenture  of  the 
2nd  of  April,  1831,  the  defendant  demised  the  premises  to  one  Gosden  for  twenty-one  years 
less  eight  days,  at  the  yearly  rent  of  48/.,  with  covenants  on  the  part  of  Gosden  similar  to  those 
entered  into  by  the  defendaint  in  the  indenture  of  the  30th  September,  1817. 

Upon  a  special  case  stating  the  facts  for  the  opinion  of  the  Court,  it  appeared  that  the  mort- 
gagees were  willing  to  execute  any  conveyance  that  might  be  requisite  for  the  purpose  of  making 
a  good  title  to  the  purchaser. 

Held,  that,  under  these  circumstances,  the  vendor  was  in  a  situation  to  make*a  good  title  to 
the  premises  sold — the  lease  to  Gosden,  though  originally  a  lease  by  estoppel  only,  being  by  the 
concurreDoe  of  the  mortgagees  turned  into  a  lease  in  interest. 

E  E  2 
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1844.  ant's  account  by  way  of  deposit  on  the  said  sale  of  the  said 
estate ;  but  by  an  order  of  Erskine,  J.,  dated  the  23rd  of 
May,  1843,  and  made  in  the  cause,  on  the  application  of 
Messrs.  Warlters,  Lovejoy,  &  Co.,  it  was  ordered  that, 
upon  payment  of  the  sum  of  79/.  into  Court  to  abide  the 
further  order  of  the  Court,  or  of  a  Judge  thereof,  the  ven- 
dor, Austin,  be  made  defendant  instead  of  Warlters  &  Co. 

On  the  21st  of  March,  1843,  the  defendant  Austin 
caused  to  be  put  up  for  sale  by  public  auction  by  Messrs. 
Warlters,  Lovejoy,  &  Co.,  at  Garraway's,  a  certain  leasehold 
estate,  consisting  of  a  dwelling-house,  farrier's  shop,  and 
other  premises,  situate  in  Crescent  Mews,  North,  Saint 
Fancras,  Middlesex,  under  the  following  particulars  and 
conditions  of  sale : — 

''The  property  comprises  a  long  established  farrier's 
shop,  with  forges,  &c.,  and  a  dwelling  with  various  rooms 
and  offices  over,  for  many  years  occupied  by  the  present 
respectable  tenant,  under  a  twenty-one  years'  lease,  nine  of 
which  will  be  unexpired  at  Lady-day,  1843,  at  a  rent  of 
per  annum  48/. ;  the  tenant  paying  the  sewer  and  all  other 
rates  and  taxes ;  and  is  held  by  lease  for  a  term  of  sixty- 
four  years  from  Michaelmas  last  (less  twenty-one  days),  at 
a  ground-rent  of  per  annum  8/.  8^. :  improved  rent  39/.  12s. 

*'  The  lease  is  dated  30th  of  September,  1817,  granted 
by  James  Burton,  Esq. ;  contains  covenants  that  lessee 
shall  repair  and  insure  premises  and  keep  front  thereof  in 
a  line,  except  ornamental  breaks  not  projecting  above  nine 
inches,  and  shall  not  without  consent  hold  any  auctions  on 
the  premises,  nor  place  any  buildings  thereon  exceeding 
ten  feet  in  height  above  the  ground-story  floor  of  the  far- 
rier's shop,  nor  carry  on  certain  offensive  trades,  nor  per- 
mit  any  improper  window  or  light  to  be  made  or  struck 
out;  also  other  covenants  usual  under  this  estate.  The 
premises  may  be  viewed  by  permission  of  the  tenant,  par- 
ticulars had  on  the  premises,  at  Garraway's,  of  Mr^  Arm- 
strong, Solicitor,  No.  33,  Old  Jury  {where  the  lease  and 
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counterpart  of  underlease  may  be  inspected  at  any  time        1844. 
prior  to  the  sale),  and  of  the  auctioneers,  55,  Chancery 
Lane. 

*'  Conditions  of  Sale — First — ^The  highest  bidder  to  be 
declared  the  purchaser,  but,  if  any  dispute  arise  between 
two  or  more  bidders  the  property  to  be  put  up  again  and 
resold : 

^*  Second — No  one  to  advance  less  than  5/.  at  each  bid- 
ding: 

*'  Third — ^The  auction-duty  to  be  paid  in  equal  moieties 
by  the  vendor  and  purchaser: 

"  Fourth — The  purchaser  to  pay  down  immediately  into 
the  hands  of  the  auctioneer  a  moiety  of  the  auction-duty 
and  a  deposit  of  20/.  per  cent,  in  part  of  the  purchase- 
money,  and  sign  an  agreement  for  payment  of  the  re- 
mainder of  the  purchase-money  on  or  before  the  20th  of 
April  next.  AH  outgoings  will  be  cleared  to  that  day, 
from  which  time  the  purchaser  shall  be  entitled  to  the 
rents  and  profits :  and,  should  the  completion  of  the  pur- 
chase be  delayed  from  any  cause  whatever  beyond  the  time 
specified,  the  purchaser  shall  pay  interest  at  the  rate  of 
5/.  per  cent,  per  annum  on  the  balance  of  his  purchase- 
money  until  the  same  be  wholly  paid  : 

*'  Fifth — The  vendor  will  at  his  own  expense  deliver  an 
abstract  of  title  to  the  purchaser  within  five  days  after  the 
sale  ,*  and  the  title  shall  be  deemed  satisfactory  unless  ob- 
jections specified  within  seven  days  after  such  delivery  : 
and,  on  payment  of  the  remainder  of  the  purchase-money 
according  to  the  fourth  condition,  the  purchaser  shall  at 
his  own  expense  have  a  proper  assignment ;  but  the  pur- 
chaser shall  not  be  at  liberty  to  call  for  production  of  the 
lessor's  title,  nor  object  thereto,  or  require  any  proof  of 
title  beyond  the  production  of  the  original  lease  and 
counterpart  of  underlease;  and  the  last  receipt  for  rent 
payable  under  such  lease  shall  be  deemed  and  accepted  as 
suflScient  evidence  that  the  covenants  therein  contained 
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1844.  have  been  respectively  duly  perfonned  to  the  time  of  the 
completion  of  the  purchase :  and,  should  the  purchaser 
raise  any  objection  which  the  vendor  cannot  remove,  he  is 
to  be  at  liberty  to  annul  the  sale  on  returning  the  deposit 
money  without  interest  or  expense.  All  certificates^  at- 
tested or  official  copies  of  deeds,  wills,  or  other  documents 
required  to  verify  the  abstract,  or  otherwise,  or  the  produc- 
tion of  any  deed  other  than  those  in  the  possession  of  the 
vendor,  and  which  may  be  required  by  the  purchaser,  shall 
be  obtained  or  produced  at  his  own  expense : 

"  Sixth — K  through  misstatement  any  error  shall  be 
made  in  this  particular,  such  error  shall  not  vitiate  the 
sale>  but  the  purchaser  shall  either  take  or  make  an  ade- 
quate allowance  in  proportion  to  the  purchase-money^  as 
the  case  may  happen ;  such  allowance  to  be  ascertained  in 
the  usual  manner : 

"Lastly — If  the  purchaser  neglect  or  fail  to  comply 
with  the  above  conditions,  the  deposit  money  shall  be  for- 
feited, and  the  vendor  shall  be  at  full  liberty  to  re-sell  the 
said  property  by  public  or  private  sale  without  further 
notice ;  and  the  deficiency  (if  any)  occasioned  by  such  re- 
sale, together  with  all  expenses  attending  the  same,  shall 
be  made  good  by  the  defaulter  at  the  present  sale,  and  be 
recoverable  in  any  of  her  Majesty's  Courts  of  law  as  and  for 
liquidated  damages ;  and,  in  case  of  such  failure,  it  shall 
not  be  necessary  for  the  vendor  to  tender  to  the  purchaser 
an  assignment  of  the  property  previously  to  taking  the  be- 
nefit of  this  condition.^' 

At  this  sale  the  plaintiff  was  and  was  declared  to  be  the 
highest  bidder  for  and  the  purchaser  of  the  said  premises, 
at  the  price  of  395/. ;  and  he  thereupon  paid  to  Messrs. 
Warlters,  Lovejoy,  &  Co.  the  sum  of  79/.  sought  to  be  re- 
covered back  in  this  action,  as  a  deposit  at  the  rate  of  20/. 
per  cent,  on  the  purchase-money,  according  to  the  particu- 
lars and  conditions  of  sale ;  and  an  agreement  was  there- 
upon entered  into  between  the  plaintiff  and  Thomas  Warl- 
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ten,  one  of  the  said  firm  of  Warlters,  Lovejoy^  &  Co.,  as        1844. 
agent  for  the  defendant  Austin,  of  which  agreement  the 
following  is  a  copy : — 

''  Memorandum :  I  do  hereby  acknowledge  to  have  this 
day  bought  of  Mr.  Thomas  Warlters,  the  agent  of  William 
Austin,  the  leasehold  estate  as  herein  described,  at  the 
sum  of  395/. ;  and  I  have  paid  the  sum  of  79/.  as  a  de- 
posit in  part  thereof;  and  I  agree  to  abide  by  and  conform 
to  all  the  conditions  of  this  sale  and  particulars.  Dated 
21at  March,  1843.  „  ^^g^^^         ^^   ^^^^ 

*'  Witness,  Wm.  Lovejoy. 

"  As  agent  of  the  vendor,  I  agree  to  and  confirm  this 

^^*"*^"  "  {Siffned)      Thomas  Warlters. 

''N.  B.  I  have  paid  the  sum  of  6/.  1^.  to  the  said  vendor, 
being  half  the  auction-duty,  which  I  request  he  will  pay 
to  the  Excise  as  my  share,  according  to  the  conditions. 

*'  (Signed)        Wm.  Webb/' 

An  abstract  of  the  vendor's  title  to  the  premises  (a  copy 
of  which  accompanied  and  was  to  be  considered  part  of  the 
case)  was  within  the  five  days  after  the  sale  delivered  to  the 
plaintiff;  and  within  seven  days  after  such  delivery  ob- 
jections to  such  title  were  duly  specified  and  delivered  to 
the  defendant  pursuant  to  the  said  conditions  of  sale ;  and 
among  them  one  in  the  following  words,  viz. : — "  The  un- 
derlease of  the  2nd  of  April,  1831,  being  granted  without 
the  concurrence  of  the  mortgagees,  is  only  an  equitable 
one,  which  is  a  fatal  objection  to  the  title.'' 

The  property  was  put  up  to  sale  with  the  consent  of  the 
representative  of  the  mortgagee,  who  would  have  executed 
any  deed  and  done  any  matter  necessary  to  assign,  convey 
and  grant  it  to  the  purchaser  for  the  residue  of  the  term 
originally  granted  by  Mr.  Burton  :  and,  in  answer  to  the 
above  objection,  an  offer  was  made  on  the  part  of  the  de- 
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1844. 


Question. 


Abstractor 
title. 


fendant  to  procure  an  assignment  of  the  premises  in  ques- 
tion to  the  plaintiff  from  Mrs.  Sophia  Austin^  the  widow 
and  administratrix  with  the  will  annexed^  and  sole  repre- 
sentative of  Mr.  O.  Austin,  the  surviving  mortgagee,  in  ad- 
dition to  the  assignment  to  be  executed  by  himself,  or  any 
other  proper  instrument  the  plaintiff  might  surest.  The 
plaintiff,  however,  conceiving  that  he  was  not  bound  to  take 
the  title  of  the  defendant  as  aforesaid,  and  that  the  said 
title  was  not  good,  refused  to  complete  his  purchase,  and 
requested  a  return  of  his  deposit,  which  request  not  being 
complied  with  this  action  was  brought  to  recover  it  back. 

The  plaintiff  contends  that  the  defendant  did  not  com- 
ply with  the  said  conditions  of  sale,  and  was  not  ready  to 
make  a  good  title  to  the  plaintiff  according  to  the  con- 
tract. 

The  defendant  contends  that  he  did  comply  with  the 
said  conditions  of  sale,  and  was  ready  to  make  a  good 
title.  The  defendant  also  contends,  that,  as  the  error  (if 
any)  was  through  misstatement,  the  sale  was  not  thereby 
avoided,  but  that  compensation  should  have  been  made 
pursuant  to  the  sixth  condition. 

Either  party  was  to  be  at  liberty  to  refer  to  the  notices 
and  admissions  in  the  cause. 

The  question  for  the  opinion  of  the  Court  was — whether, 
under  the  above-mentioned  circumstances,  the  plaintiff  was 
entitled  to  recover  back  the  deposit  above  mentioned ;  if 
the  Court  should  be  of  opinion  that  the  plaintiff  was  so 
entitled,  then  the  verdict  entered  for  the  plaintiff  as  afore- 
said was  to  stand,  and  judgment  was  to  be  entered  up 
thereupon  for  the  plaintiff  for  the  amount  of  79L  and  in* 
terest  as  aforesaid,  and  the  sum  of  79/.  paid  into  Court  as 
aforesaid  was  to  be  paid  over  to  the  plaintiff.  But,  if  the 
Court  should  be  of  a  contrary  opinion,  then  a  nonsuit  was 
to  be  entered. 

The  abstract  of  the  vendor's  title  was  as  follows  :-^ 

By  indenture  of  lease  of  the  30th  of  September,  1817, 
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made  between  James  Burton^  of  &;c.,  of  the  first  part^  John  1914. 
Crisfidd,  of  &c.^  of  the  second  part,  and  William  Anstin  Wsbb 
[thedefendant],of&c.,  of  the  third  part — It  was  witnessed,  v- 

that,  for  the  consideration  therein  mentioned,  Burton,  at 
the  request  and  by  the  direction  of  Crisfield  (testified  by  Lease  of  Sq>t. 
his  execution  thereof),  did  demise  and  lease  unto  the  said 
Wm.  Austin  all  that  parcel  of  ground,  &c.  (describing  it). 
Together  with  all  ways,  &;c.  (except  and  reserved  the  free 
passage  and  running  of  water  Sec),  To  hold  (except  as 
aforesaid)  unto  Wm.  Austin,  his  executors,  administrators, 
and  assigns,  from  Michaelmas-Day  then  instant,  for  the 
term  of  eighty-nine  years  wanting  twenty-one  days,  at  the 
yearly  rent  of  8/.  89.,  without  any  deduction  in  respect  of 
sewers'  rates  or  any  other  taxes  &c.,  payable  quarterly,  as 
therein  mentioned :  Covenants  by  Wm.  Austin,  for  himself, 
his  heirs,  &c..  To  pay  said  rent  and  sewers'  rate,  and  all 
other  taxes ;  and  also  to  contribute  a  reasonable  proportion 
cf  expenses  of  making,  renewing,  repairing,  and  cleansing 
all    party  and  fence  walls,   cesspools,  channels,   sewers, 
drains,  pipes,  water-courses,  and  other  easements,  See.;  and 
also  that  the  front  of  said  farrier's  shop,  dwelling-house, 
and  premises,  should  remain  during  the  term  in  a  line, 
excepting  ornamental  breaks  not  projecting  above  nine 
inches :  To  repair  and  keep  in  substantial  repair  said  pre- 
mises and  other  appurtenances  belonging  thereto  during 
said  term,  and  quietly  yield  up  same  so  repaired  at  end  of 
term,  together  with  all  marble  and  other  chimney-pieces 
ftc,  and  all  other  fixtures  which  should  be  afiBxed  to  the 
said  premises  at  any  time  during  the  said  term :  That  it 
should  be  lawful^  for  James  Burton,  his  executors,  &c.,  or 
his  or  their  agents,  at  all  seasonable  times  during  the  last 
ten  years  of  said  term  to  enter  the  premises  to  take  a 
schedule  of  the  fixtures  to  be  left  as  aforesaid :  That  W. 
Austin,  his  executors,  &c.,  should  insure  the  premises  and 
all  buildings  thereafter  to  be  erected,  to  the  full  value  of  so 
much  thereof  as  could  be  damaged  by  fire,  in  one  of  the 
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1844.  established  public  fire-offices  of  insurance  in  London  or 
Westminster^  and  on  request  shew  receipt  for  premium ; 
and,  as  often  as  premises  should  be  burnt  down  or  damaged 
by  fire,  would  forthwith  reinstate  the  same  under  the  di- 
rection of  the  surveyor  as  well  of  the  original  ground  land- 
lords, their  successors  or  assigns,  as  of  Burton,  his  exe- 
cutors, &c.,  and  the  money  to  be  received  from  auch  in- 
surance office  should  be  expended  towards  reinstating  the 
same;  and  further,  that,  if  the  premises  should  be  burnt 
down  or  damaged  by  fire,  the  xent  reserved  should  not  be 
discontinued:  That  it  should  be  lawfhl  for  the  ground- 
landlords,  their  successors  and  assigns,  and  Burton,  his 
executCNTs,  &c.,  and  their  agents,  at  all  reasonable  times, 
twice  or  oftener  in  every  year  during  the  said  term,  to  enter 
the  premises  to  take  plans,  &c.,  view  the  condition  thereof, 
and  of  all  such  wants  of  reparation  as  upon  any  such  view 
should  be  found  to  leave  notice  in  writing  at  the  said  pre- 
mises for  W.  Austin,  iiis  executors,  &a,  to  repair  the  same 
within  three  calendar  months,  within  which  space  W. 
Austin,  his  executors,  &c.,'  would  repair  and  make  good  all 
defects  and  wants  of  reparation  mentioned  in  such  notice, 
and  all  others  whatsoever :  And  also  that  W.  Austin,  his 
executors,  &c.,  would  not  use  or  sufier  to  be  used  the  said 
premises,  or  any  part  thereof,  as  a  place  {or  the  public  sale 
by  auction  of  any  houses,  lands,  or  merchandizes,  or  any 
other  matter  or  thing  whatsoever,  without  the  license  or  con- 
sent of  the  ground-landlords,  their  successors  or  assigns,  and 
Burton,  his  executors,  &c.,  in  writing  first  had  and  obtained 
for  that  purpose;  and  also  should  not  at  any  time  during  the 
term  erect  any  buildings  in  the  yard  or  garden  belonging 
or  to  belong  to  the  said  farrier's  shop,  dwelling,  and  pre- 
mises, which  should  exceed  ten  feet  in  height  above  the 
level  of  the  floor  of  the  ground-story  of  the  same  shop ; 
and  also  would  not  during  the  said  term  cut,  maim,  or 
injure  any  of  the  principal  timbers  and  walls  of  the  said 
farrier's  shop,  dwelling-house,  and  premises,  nor  convert, 
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xjae,  or  occupy  the  said  premises,  or  any  part  thereof,  into        ig44. 
or  for  carrying  on  the  trade  or  business  of  pipe-burner, 
-melting  tallow-chandler,  working  hatter,  sugar-baker,  pew- 
'fterer,  or  any  other  offensive  or  obnoxious  trade  or  busi- 
xieas,  without  the  consent  in  writing  of  the  ground-land- 
lords, their  successors  or  assigns,  and  Burton,  his  exe- 
cutors, &c.,  first  obtained,  nor  commit  or  suffer  to  be  done 
any  thing  upon  the  said  premises  which  may  grow  to  the 
annoyance  or  damage  of  the  ground-landlords,  their  suc- 
cessors or  assigns,  or  any  of  their  tenants,  nor  permit  or 
suffer  any  kind  of  encroachment  to  be  made  upon  the  pre- 
mises^ or  any  improper  window  or  light  to  be  made  or 
struck  out,  without  the  consent  in  writing  of  the  ground- 
landlords,  their  successors  or  assigns,  the  said  J.  Burton, 
his  executors,  &c.;  and  that,  if  any  encroachment,  window, 
or  light  should  be  made,  William  Austin,  his  executors, 
ftc,  ahould  forthwith  give  notice  in  writing  to  Burton,  his 
executors,  &;c.:  And  also  that  William  Austin,  his  exe- 
cutors, &c.,  would  not  assign  or  make  over  the  now  ab- 
stracting lease,  or  the  term  thereby  granted,  or  any  part 
thereof,  or  all  or  any  part  of  the  premises  therein  com- 
prised, without  giving  notice  thereof  in  writing  to  Burton, 
his  executors,  &c.:  And  also  that,  if  at  any  time  thereafter 
any  dispute  or  controversy  should  arise  between  W.  Aus- 
tin, his  executors,  &c.,  and  any  of  the  tenants  of  the  con- 
tiguous premises  touching  the  premises  to  them  demised, 
or  the  party-walls,  party-fence-walls,  lights,  privileges,  and 
appurtenances,  belonging  or  reputed  to  belong  thereto,  or 
any  nuisance  or  annoyance  arising  therefrom,  then  William 
Austin,  his  executors,  &;c.,  should  upon  request  refer  every 
snch  dispute  or  controversy  to  be  determined  by  the  said 
ground-landlords,  or   their  successors  or  assigns,  whose 
determination  William  Austin,  his  executors,  &c.,  should 
abide  by  and  perform :  Proviso  for  re-entry  on  non-pay- 
ment of  rent  and  non-performance  of  covenants :  Cove- 


1820. 
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1844.        Hani  by  Burton^  for  himself^  his  heirs^  &c.,  for  quiet  enjoy- 
ment^ on  payment  of  rent  and  performance  of  covenants. 

By  indenture  of  mortgage  by  way  of  assignment  of  the 
25th  of  March.  1820.  made  between  William  Austin  of  the 

Mortgage  of 

25th  Mandi,      one  part^  and  Scott  and  George  Austin,  of  the  other  part — 

reciting  the  hereinbefore-abstracted  indenture  of  lease  of 
the  30th  day  of  September,  1817;  and  reciting  an  inden- 
ture of  underlease  (since  expired);  and  reciting  that  W. 
Austin  had  occasion  to  borrow  487/.  which  Scott  and 
George  Austin  agreed  to  advance,  at  interest,  at  the  rate 
thereinafter  mentioned,  upon  the  security  of  the  said  lease- 
hold premises — It  was  witnessed,  that,  in  consideration  of 
487/.,  W.  Austin  did  grant,  bargain,  sell,  assign,  transfer, 
and  set  over  unto  Scott  and  George  Austin,  their  exe- 
cutors, &c.,  all  that  parcel  of  ground,  farrier's  shop,  dwell- 
ing-house, and  premises  comprised  in  the  hereinbefore- 
abstracted  indenture  of  lease  of  30th  September,  1817;  to 
hold  unto  Scott  and  George  Austin,  their  executors,  &c., 
for  all  the  residue  of  the  said  term  of  eighty-nine  years, 
wanting  twenty-one  days,  subject  nevertheless  to  the  pay- 
ment of  rent  by  the  said  indenture  of  lease  reserved,  and 
to  the  performance  of  the  covenants  and  agreements 
therein  contained,  and  which  from  the  day  of  the  date  of 
the  now  abstracting  indenture  on  the  lessee's  part  were 
and  ought  to  be  paid,  performed,  fulfilled,  and  kept  in  re- 
spect of  said  premises :  Proviso,  that,  if  W.  Austin,  his 
executors,  &c.,  should  pay  or  cause  to  be  paid  unto  the 
said  Scott  and  George  Austin,  their  executors,  &c.,  the  full 
sum  of  24/.  7^.  by  four  equal  quarterly  payments,  at  the 
times  therein  mentioned,  in  each  year  during  the  life  of 
Jane  Austin,  mother  of  W.  Austin  (being  interest  at  the 
rate  of  5/.  per  cent,  per  annum  on  the  said  487/.),  the  first 
payment  thereof  to  be  made  on  the  24th  of  June  then 
next  ensuing,  and  also  a  proportionable  part  of  the  said 
24/.  78.  for  the  time  as  should  elapse  between  the  days  of 
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payment  as  should  next  and  immediately  precede  the  de-  1844. 
cease  of  the  said  Jane  Austin  and  the  day  of  her  decease^ 
such  proportionable  part  to  be  paid  immediately  after  her 
decease ;  and  also  should  pay  or  cause  to  be  paid  unto  the 
said  Scott  and  George  Austin^  their  executors^  &c.^  487/.^ 
six  months  after  the  decease  of  the  said  Jane  Austin^  with 
interest  at  the  rate  aforesaid  for  the  said  six  months,  clear 
of  all  deductions ;  then  from  and  immediately  after  such 
last  payment  the  now  abstracting  indenture^  and  every 
matter  and  thing  therein  contained^  should  cease^  deter- 
mine^ and  be  utterly  void  and  of  none  effect :  Covenants 
by  William  Austin^  for  himself^  his  heirs,  &c.,  to  pay  the 
said  sums  of  money  at  the  periods  therein  limited ;  that 
the  said  indenture  of  lease  was  valid  in  the  law ;  that  he 
had  good  right  to  assign,  subject  to  the  said  underlease 
therein  mentioned,  and  that  the  rent  and  covenants  in  the 
said  indenture  of  lease  had  been  duly  paid  and  performed 
op  to  the  date  of  the  now  abstracting  indenture ;  and  that 
William  Austin,  his  executors,  &;c.,  would,  until  default  in 
payment  of  said  quarterly  payments,  or  of  the  said  other 
sums  6f  money,  pay,  perform,  and  keep  the  rents  and 
covenants  contained  in  the  said  indenture  of  lease :  And 
farther,  that,  after  default,  it  should  be  lawful  for  said 
Scott  and  George  Austin  to  hold  and  enjoy  and  take  the 
rents  and  profits  of  the  said  premises  without  interruption, 
kc.,  subject  to  the  rent  and  covenants  reserved  by  said 
first-abstracted  indenture  of  lease :  For  further  assurance : 
Agreement  and  declaration  for  quiet  enjoyment  by  Wil- 
liam Austin,  his  executors,  &c.,  until  default  in  some  or 
one  of  the  payments,  or  some  part  thereof,  and  on  pay- 
ment of  rent  and  performance  of  covenants  in  the  said 
indenture  of  lease. 

By  counterpart  indenture  of  underlease  of  the  2nd  of  UnderleaM  of 
April,  1831,  made  between  W.  Austin  of  the  one  part,  and     ^      ' 
George  Gosden  of  the  other  part : — It  was  witnessed,  that, 
for  the  consideration  therein  mentioned,  W.  Austin  did 
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1844.  demise  and  lease  unto  Oosden,  his  executors^  adminis- 
tratorSy  and  assigns,  AD  that  the  said  parcel  of  ground 
and  premises  deteribed  in  the  said  indenture  of  lease^  to* 
getber  wiA  all  ways^  &c.  (except  and  reserved  the  firee 
pMMge  and  running  of  water  kc.),  to  hold  (except  as 
aforesaid)  unto  Gosden,  his  executors,  administrators,  and 
assigns,  from  the  day  of  the  date  of  the  now  abstracting  in- 
denture for  the  term  of  twenty-one  years  wanting  eight 
days,  at  the  rent  of  12/.  on  the  24th  of  June  then  next 
ensuing,  and  also  at  the  yearly  rent  of  48/.  for  the  residue 
of  said  term,  payable  quarterly,  as  therein  mentioned.  The 
covenants  on  the  part  of  Gk>sden  are  nmilar  to  those  con- 
tained m  the  hereinb^/bre  abstracted  indenture  of  lease  on  the 
part  of  the  said  W,  Austin.  Proviso  for  re-entry  on  non- 
payment of  rent  and  non-performance  of  covenants  :  Cove- 
nant by  W.  Austin,  for  himself,  his  executors,  &c.,  to  in- 
sore  and  keep  insured  without  intermission  during  the 
term  the  said  messuage  or  tenement,  and  all  other  the 
buildings  erected  and  thereafter  to  be  erected  on  the  pre- 
mises thereby  intended  to  be  demised,  to  the  full  value  of 
so  much  thereof  as  could  in  its  nature  be  damaged  by  fire, 
in  one  of  the  established  public  oflBces  of  insurance  in 
London  or  Westminster,  and  should,  upon  every  request 
ti  Gosden,  his  executors,  &c.,  or  his  or  their  agents,  shew 
him  or  them  the  policy  of  insurance  and  receipt  for  premium 
for  current  year;  and  also  should  during  said  term,  as 
often  as  said  premises  or  any  part  thereof  should  be  burnt 
down  or  damaged  by  fire,  forthwith  lay  out  and  expend, 
under  the  direction  of  the  surveyor  as  well  of  the  original 
ground-landlords,  their  successors  or  assigns,  as  of  W. 
Austin,  his  executors,  &c.,  such  monies  as  should  be  re- 
ceived from  the  insurance  company,  in  making  good  all 
such  loss  or  damage  ]  and,  if  said  monies  should  not  be 
sufficient  for  re-building  the  burnt  or  damaged  part  of  the 
premises,  he  the  said  W.  Austin,  his  executors,  &c.,  should 
advance  and  apply  such  sum  as  together  with  the  monies 
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to  be  reoeiyed  from  the  office  aforesaid,  would  be  sufficient 
for  substantially  re-building  the  said  farrier's  shop  and 
premises  which  might  be  so  burnt  down  or  damaged  as 
aforesaid,  as  soon  as  might  be,  under  such  direction  as 
aforesaid :  Covenant  for  quiet  enjoyment  on  payment  of 
rent  and  performance  of  covenants. 

The  said  C.  Scott  died  on  or  about  the  30th  of  April, 
1832,  leaving  the  said  George  Austin  him  surviving.  The 
said  Greorge  Austin  died  on  the  10th  of  December,  1841, 
having  first  duly  published  his  last  will  and  testament, 
whereof  he  appointed  his  brother  Samuel  Austin,  and  W. 
Haimes  executors.  The  said  Samuel  Austin  died  in  the 
life-time  of  the  testator  Gteorge  Austin ;  and,  the  said  W. 
Haimes  having  renounced  probate  of  the  will,  letters  of 
administration  with  the  will  annexed  were  on  the  12th  of 
January,  1842,  granted  to  Sophia  Austin,  the  testator's 
widow.  Jane  Austin  named  in  the  indenture  of  mortgage 
died  in  August,  1841. 

The  case  was  argued  in  Easter  Term  last. 


1844. 


Chanmell,  Serjeant  {BtUt  was  with  him),  for  the  plain- 
tiff (1). — It  appears  from  this  case,  and  the  accompanying 


(1)  The  points  marked  for  ar- 
gument on  the  part  of  the  plaintiff, 
were  at  follow : — 

*'  That  the  defendant  did  not 
comply  with  the  conditions  of  sale, 
and  was  not  ready  to  make  a  good 
title  to  the  plaintiff  according  to 
the  contract,  inasmuch  as  the  pur- 
chaser was  to  have  the  benefit  of 
an  underlease  whereby  the  property 
in  question  was  demised  as  alleged 
by  Uie  said  contract  to  a  respectable 
tenant  for  a  term  of  years  nine  of 
which  were  unexpired  at  Lady- 
day,  1843,  at  a  rent  of  48/.  per 
annum;  whereas  the  said  under- 


lease being  granted  by  the  vendor 
alone,  after  the  said  property  had 
been  assigned  to  certain  persons 
upon  mortgage  to  secure  a  certain 
sum  of  money  advanced  to  him  by 
the  mortgagees,  the  vendor  could 
not  make  an  assignment  of  the  re- 
version so  as  to  give  to  the  pur- 
chaser the  full  benefit  of  the  cove- 
nants on  the  part  of  the  lessee 
contained  in  the  said  underlease, 
because  the  said  covenants,  being 
entered  into  when  the  legal  estate 
was  outstanding  as  aforesaid,  were 
only  covenants  in  gross,  and  did 
not  run  with  the  land;  and  thai 
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1.  The  plaintiff  made  the  purchase  in  question  upon  an        1844. 
imdentanding  that  he  was  to  receive  an  improved  rent  of 
89/.  12«.  secured  by  a  valid  underlease,  and  that  he  had 
the  means  of  enforcing  against  the  under-lessee  the  some- 
what special  covenants  contained  in  the  original  lease. 
The  abstract  shews  that  this  underlease  was  granted  at  a 
period  when  the  lessee  had  no  power  to  grant  it,  and  con- 
leqaently  that  it  was  void — Brown  v.  Storey,  1  Scott,  N.  R. 
9,  1  M.  &  Gr.  117;    Coote's  Landlord  and  Tenant,  36; 
Rogers  y.  Humphreys,  4  Ad.  &  E.  299,  5  N.  &  M.  511 ; 
Svans  v.  ElUott,  1  N.  &  P.  256,  9  Ad.  &  E.  342.    The  co- 
Tenanta  entered  into  with  the  defendant  are  covenants  in 
gro9B,  of  which  the  plaintiff  could  not  avail  himself.    Wkit- 
ten  T.  Peacock,  2  Scott,  630,  2  New  Cases,  411,  substan- 
tially decided  the  point  now  in  dispute.   There  J.  S.,  being 
possessed  of  an  equitable  estate  in  certain  property,  by 
indenture  dated  in  1762  demised  a  portion  thereof  to  K. 
for  ninety-eight  years,  at  the  yearly  rent  of  5/.,  and  by 
another  indenture  of  the  same  date  demised  other  part  of 
-the  premises  to  K.  for  the  like  term  and  at  the  like  rent. 
J.  S.  having  afterwards  acquired  the  legal  estate,  by  in- 
denture dated  in  1773 — reciting  the  two  indentures  of 
1762,  and  that  the  parties  had  come  to  a  further  agree- 
ment respecting  the  property,  whereby  they  had  agreed 
that  K.  should  have  the  whole  of  the  premises  leased  to 
liim  at  the  yearly  rent  of  10/.  only ;  but,  instead  of  can- 
celling the  two  several  leases  already  granted  of  part,  they 
should  remain,  and  another  lease  be  granted  of  the  residue 
of  the  property  at  the  ground-rent  of  10/.,  which  rent 
should  be  considered  the  same  as  the  two  several  rents  of 
6L  each  so  reserved  by  the  leases  of  1762;  and  that  not- 
withstanding such  several  reservations,  not  more  than  10/. 
per  annum  in  the  whole  should  be  payable  for  the  entire 
premises — demised  to  K.  the  whole  of  the  premises  except 
such  parts  as  had  already  been  demised  to  him  by  the  in- 
dentures of  1762  for  the  same  term;  K.  covenanting  for 

VOL.  VIII.  •?  F 


IN  THX  COMMON  FLIA8, 

himself  his  execaton,  administniftorsy  and  wmifpm,  to  pay 
the  rent  and  keep  the  premises  in  repair:  and  it  waa  bdd 
that  the  assignee  of  the  reversion  could  not  maintain  an 
action  of  coyenant  against  the  assignees  of  K.  for  breadi 
of  the  covenants  contained  in  either  of  the  leases  of  1768. 
In  the  argument  of  that  case,  Poteerv.JEititf,  2  Ld-Baym. 
1550,  2  Str.  817,  where  it  was  held  that  a  lessee  by  inden- 
ture cannot  plead  even  against  an  assignee  anything  which 
is  tantamount  to  pleading  that  the  lessor  had  no  interest 
in  the  premises  when  he  made  the  lesse,  was  very  modi 
relied  on  on  the  part  of  the  plaintiff;  but  without  effect. 
In  Carvkk  v.  Blagraoe,  4  Moore,  803,  1  B.  &  B.  513,  in 
covenant  by  the  assignee  of  a  lessor  against  the  lessee  tor 
rent  arrear,  an  allegation  that  the  lessor  was  possessed  fior 
the  remainder  of  a  term  of  twenty-two  years,  commencing 
on  &c.,  was  held  to  be  material  and  traversable.  And 
Dallas,  C.  J.,  in  delivering  the  judgment  of  the  CSoort, 
distinguished  the  case  from  Pabmer  v.  BUns,  and  said : 
''  If  the  effect  of  a  plea  is  to  dispute  the  interest  whidi  a 
lessee  took  under  a  lease  from  a  lessor,  the  plea  is  bad, 
whatever  shape  it  assumes.  The  present  plea  leaves  the 
lease  in  the  same  state  as  the  plaintiff  has  described  it; 
and  the  defendant  merely  objects  that  the  title  he  has  al- 
leged as  being  assigned  to  him  was  not  the  true  title.'' 
Supposing  the  mortgagees,  or  the  survivor  of  them,  or  his 
representative,  in  any  way  to  ratify  the  underlease,  how 
would  that  put  the  plaintiff  in  a  situation  to  sue  Goaden 
for  any  breaches  of  covenant?  No  concurrence  on  the 
part  of  Gk)sden  is  shewn.  [Tbido/,  C.  J. — His  concurrence, 
according  to  Brown  v.  Storey,  would  only  create  a  tenancy 
from  year  to  year.]  Webb  v.  itttfsetf,  8  T.  B.  393,  is  not 
distinguishable  from  the  present.  It  was  there  held»  that, 
if  mortgagor  and  mortgagee  make  a  lease  in  which  the  co- 
venants for  payment  of  rent  and  for  repairs  are  only  with 
the  former  and  his  assigns,  the  assignee  of  the  mortgagee 
cannot  maintain  an  action  for  the  breach  of  these  cove- 
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nants,  because  they  are  collateral  to  the  grantor's  interest  1844. 
in  the  land,  and  therefore  do  not  run  with  it.  Then,  as- 
saming  that  this  is  a  defect  in  the  title,  is  it  matter  tot 
compensation  ?  In  Flighi  y.  Booth,  1  Scott,  190, 1  Bing. 
N.  C.  270,  it  was  held,  that,  where  on  a  sale  by  auction  of 
leasehold  property,  there  is  in  the  printed  particulars  of 
sale  a  misdescription  in  a  material  and  substantial  point, 
so  tar  affecting  the  subject-matter  of  the  contract  that  it 
may  reasonably  be  supposed  that  but  for  such  misdescrip- 
tion the  purchaser  might  never  have  entered  into  the  con- 
tract at  all,  the  contract  is  altogether  avoided,  notwith- 
standing a  clause  providing  that,  ''if  through  any  mistake, 
the  estate  should  be  improperly  described,  or  any  error  or 
misstatement  be  inserted  in  the  particular,  such  error  or 
misstatement  should  not  vitiate  the  sale  thereof,  but  the 
vendor  or  purchaser,  as  the  case  might  happen,  should  pay 
or  allow  a  proportionate  value,  according  to  the  average  of 
the  whole  purchase-money,  as  a  compensation  either  way/' 
In  delivering  the  judgment  of  the  Court,  Tinda),  C.  J., 
there  says :  ''  It  is  extremely  difficult  to  lay  down  from 
the  decided  cases  any  certain  definite  rule  which  shall  de- 
termine what  misstatement  or  misdescription  in  the  par- 
ticulars shall  justify  a  rescinding  of  the  contract,  and  what 
shall  be  the  ground  of  compensation  only.  All  the  cases 
concur  in  this,  that,  where  the  misstatement  is  wilful  or 
designed,  it  amounts  to  fraud,  and  such  fraud,  upon  gene- 
ral principles  of  law,  avoids  the  contract  altogether.  But, 
with  respect  to  misstatements  which  stand  clear  of  fraud, 
it  is  impossible  to  reconcile  all  the  cases :  some  of  them 
laying  it  down  that  no  misstatements  which  originate  in 
carelessness,  however  gross,  shall  avoid  the  contract,  but, 
shall  form  the  subject  of  compensation  only — DukeofNor^ 
fMY.  Worthy,  1  Camp.  837;  JVriffhi  v.  Wibony  1  M.  & 
Bob.  207:  whilst  other  cases  lay  down  the  rule,  that  a 
misdescription  in  a  material  point,  although  occasioned  by 
negligence  only,  not  by  fraud,  will  vitiate  the  contract  of 
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.  1844.  sale — J(me$  y.  Ednep,  3  Camp.  285  ;  TFarimg  v.  Hoggart, 
B.  &  M.  39 ;  Stewart  y.  AlHston,  1  Meriv.  27.  In  this 
state  of  discrepancy  between  the  decided  cases,  we  think  it 
is  at  all  events  a  safe  role  to  adopt,  that,  where  the  mis- 
description, although  not  proceeding  from  fraud,  is  in  a 
material  and  substantial  point,  so  far  affecting  the  subject- 
matter  of  the  contract  that  it  may  reasonably  be  supposed, 
that,  but  for  such  misdescription,  the  purchaser  might 
never  have  entered  into  the  contract  at  all,  in  such  case 
the  contract  is  avoided  altogether,  and  the  purchaser  is  not 
bound  to  resort  to  the  clause  of  compensation.''  Here, 
the  plaintiff  bought  upon  an  understanding  that  for  nine 
years  he  had  an  improved  rent  of  39^  12«.  secured  by  an 
underlease  the  covenants  of  which  he  would  be  in  a  situa- 
tion to  enforce.  In  this  he  is  deceived.  Dyke$  v.  Blake,  6 
Scott,  320,  4  Bing.  N.  C.  463,  in  effect  establishes  the 
same  point  as  the  case  last  referred  ta  There,  certain 
property  was  offered  for  sale  by  public  auction,  in  lots. 
The  particulars,  in  describing  lot  12,  stated  that  the  pur- 
chaser of  that  lot  would  be  entitled  to  a  right  of  carriage 
and  foot  way  thirteen  feet  wide  over  lot  13,  as  shewn  upon 
a  plan  annexed  to  the  particulars,  bearing  and  paying  one 
moiety  of  the  expense  of  keeping  the  road  in  repair.  Lot 
13  was  described  as  ''  a  first-rate  building  plot,"  with  a 
frontage  to  a  place  called  the  Crescent  sweep ;  and  it  was 
stated  that  that  lot  would  include  the  ground  forming  part 
of  the  Crescent  sweep  comprised  within  the  boundary  of 
lot  13  by  a  line  marked  upon  the  plan,  "  subject  for  ever 
hereafter  to  the  same  rights  of  way  and  passage,  and  other 
rights  and  easements  over  the  same,  as  are  now  enjoyed 
under  the  existing  leases  of  the  Crescent  houses.''  The 
particulars  of  lot  7  described  the  two  Crescent  houses  com- 
prised in  that  lot  as  let  on  lease  for  a  certain  term,  and 
stated  that  the  lease  might  be  seen  at  the  office  of  the 
vendor's  attorney,  and  would  be  produced  at  the  sale.  The 
plaintiff  attended  and  bid  at  the  sale;  lots  12  and  13  were 
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severally. knocked  down  to  him;  and  he  signed  a  single  1844. 
contract  of  purchase  for  the  two  at  the  foot  of  one  of  the 
printed  particulars,  and  paid  a  deposit.  The  plaintiff  after- 
wards discovered,  that,  in  the  leases  of  the  Crescent  houses, 
there  was  reserved  to  the  occupiers  a  right  of  way  over  lot 
13,  on  foot  and  for  the  conveyance  of  gravel,  manure,  &c., 
from  their  gardens  to  the  road.  This  right  of  way  did  not 
appear  upon  the  plan :  and  it  was  held,  that,  inasmuch  as 
there  was  no  sufficient  disclosure  of  this  right  of  way  to 
enable  a  bidder  by  the  exercise  of  ordinary  vigilance  to  dis- 
cover that  such  right  existed,  but,  on  the  contrary,  the  plan 
being  calculated  to  mislead,  the  misdescription,  however 
unintentional,  was  such  as  to  justify  the  plaintiff  in  reus- 
ing to  accept  either  lot  (the  two  being  comprised  in  one 
contract,  and  the  purchase  of  the  one  appearing  to  have 
induced  the  purchase  of  the  other),  but  was  entitled  to  re- 
cover back  with,  interest  the  deposit  paid  to  the  auctioneer ; 
and  this  notwithstanding  a  condition  annexed  to  the  par- 
ticulars of  sale — that,  if  any  mistake  wer0  Made  in  the 
description  of  the  premises,  or  any  other  error  should  ap- 
pear in  the  particulars,  such  mistake  or  error  should  not 
annul  the  sale,  but  a  compensation  or  equivalent  should 
be  given  or  taken,  as  the  case  might  require.  Waring  v. 
Hoggart,  R.  &  M.  39,  is  not  in  substance  to  be  distin- 
guished from  the  present  case:  there,  an  original  lessee 
of  land,  subject  to  a  covenant  against  certain  obnoxious 
trades,  with  a  proviso  for  re-entry  for  a  breach  of  such 
covenant,  granted  underleases  of  houses  erected  on  the 
land,  not  containing  a  similar  covenant  and  proviso; 
and  it  was  held  that  a  purchase  by  auction  of  houses 
erected  on  part  of  this  land,  and  of  the  improved  ground- 
rents  of  the  houses  so  underlet,  might  recover  back  his 
deposit  money  from  the  auctioneer,  the  omission  of  the 
proviso  in  the  underleases  not  having  been  specified  in  the 
conditions  or  mentioned  at  the  time  of  the  sale. 
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1844.  Talfowrd,   Serjeant  {BramweU  was  with  him),  for  tiie 

defendant. — ^The  action  is  not  maintainable^  on  three 
grounds — firsts  the  improved  rent  was  not  the  subject- 
matter  of  the  sale,  and  therefore  the  only  title  the  pur- 
chaser had  a  right  to  call  for  was  the  title  to  the  original 
lease — secondly,  if  it  be  necessary  for  the  vendor  to  make 
out  a  title  as  to  the  sub-lease,  the  facts  stated  in  the  case 
shew  that  he  was  in  a  situation  to  do  so— thirdly,  supposing 
the  validity  of  the  sub-lease  to  be  a  necessary  ingredient  in 
the  contract,  and  the  vendor  fails  to  substantiate  it^  the 
vendee  is  not  therefore  entitled  to  rescind  the  contract, 
but  the  misdescription  is  the  proper  subject  of  compensa- 
tion or  allowance  under  the  sixth  condition  of  sale. 

The  property  offered  for  sale  was  the  term  of  years 
created  by  the  lease  of  the  30th  of  September,  1817  :  the 
existence  of  the  sub-lease  to  Gosden  is  a  circumstance  not 
in  advancement  but  in  derogation  of  the  vendor's  title. 
The  statement  in  the  particulars,  that  the  premises  "  are 
occupied  by  a  respectable  tenant  under  a  twenty-one  years' 
lease,  nine  of  which  will  be  unexpired  at  Lady-day,  1843, 
at  a  rent  per  annum  of  48/.,  the  tenant  paying  the  sewer 
and  all  other  rates  and  taxes,''  is  all  true,  notwithstanding 
that  sub-lease  may  be  void  as  against  the  party  paramount. 
[Tlndal,  C.  J. — ^The  defendant  professes  to  sell  the  rever- 
sion ;  does  not  that  imply  that  it  is  with  all  the  legal  con- 
sequences of  a  valid  lease?  Cresswell^  J. — You  profess 
also  to  give  the  vendor  a  title  to  the  improved  rent  for  the 
nine  years.]  It  is  not  true  that  the  lessee  could  not 
without  the  concurrence  of  the  mortgagees  make  a  valid 
underlease :  he  has  power  to  assign  his  reversion  in  such  a 
manner  as  that  the  tenant  shall  be  estopped.  The  ground 
upon  which  this  Court  decided  the  case  of  Whiitan  v.  Pea- 
cock, 2  Scott,  630,  2  Bing.  N.  C.  411,  does  not  appear: 
but,  in  Gouldsworth  v.  Knights,  11  M.  &  W.  337,  the 
Court  of  Exchequer  say  that  it  may  be  supported  without 
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the  inference  that  is  sought  to  be  derived  from  it  on  the         1844. 
other  side.    That  was  an  action  of  trespass  for  breaking 
and  entering  a  close  of  the  plaintiff:  it  appeared  that  cer- 
tain land  was  vested  in  tmstees  npon  trust  to  apply  the 
rents  to  the  repair  of  a  parish  church :  those  trustees  in 
1818  demised  to  S.  for  ten  years^  and  again  in  1828  for 
ten  years  more^  which  lease  expired  in  1838 :  during  the 
lease  S.  assigned  to  the  plaintiff,  and  after  the  expiration  of 
it  the  plaintiff  continued  in  possession  under  the  trustees^ 
paying  rent  to  them:  the  trustees  afterwards,  and  after  the 
59  Qeo.  3,  c.  12,  came  into  operation,  viz.  in  184^^,  assigned 
by  deed  to  new  trustees,  two  of  whom  were  the  church- 
wardens of  the  parish  at  the  time  that  a  distress  for  rent  was 
made :  and  it  was  held  that  the  payment  of  rent  to  the  old 
tmstees  was  evidence  of  a  new  taking  under  them  as  tenant 
from  year  to  year,  which  precluded  the  plaintiff  from  con- 
testing the  title  of  the  old  trustees,  and  that  the  new  trus- 
tees, who  claimed  under  them  by  deed  of  assignment,  had  a 
good  title  by  estoppel.    Parke,  B.,  speaking  of  Whitton  v. 
Peacock,  2  Bing.  N.  C.  411,  says :  ^'  The  substance  of  the 
marginal  note  is,  that,  if  a  person  who  has  an  equitable  es- 
tate only  demises  by  deed,  and  then  conveys  the  reversion, 
the  assignee  cannot  maintain  an  action  on  the  covenants  in 
the  lease.   That  is  very  inaccurate.   The  point  decided  was 
this : — a  copyholder  devised  his  estate  to  another,  without 
surrendering  to  the  use  of  his  will.     The  devisee  of  the 
devisee,  who  of  course  had  no  estate  at  all,  either  legal  or 
equitable,  demised  part  of  the  copyhold  by  deed,  and  the 
lessee  covenanted  to  pay  rent,  and  assigned  the  lease. 
The  heir-at-law  of  the  devisor  afterwards  surrendered  to 
the  use  of  the  second  devisee,  who  afterwards  demised 
another  part  of  the  copyhold  to  the  same  lessee,  and,  in- 
stead of  granting  a  fresh  lease  to  the  lessor  of  the  part 
before  demised,  took  a  covenant  from  him  to  perform  the 
covenants  in  that  lease.  The  lessor  afterwards  surrendered 
the  copyhold  to  another ;  and  the  question  was,  whether 
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1844.        the  surrenderee  could  maintain  an  action  on  these  cove- 
nants against  the  assignee  of  the  lessee.    The  Court  held 
most  properly  that  no  such  action  would  lie.    No  reasons 
are  given^  but  there  is  clearly  a  satisfactory  one ;  for,  the 
reversion  by  estoppel  on  the  first  lease  was  not  a  copyhold 
transferable  by  surrender  and  admittance.''    ITrndal,  C.  J. 
Parker  v.  Manning,  7  T.  R.  537,  where  it  was  held,  that, 
in  an  action  of  covenant  for  rent  on  an  indenture  brought 
by  the  assignees  of  the  lessor  (a  bankrupt),  the  lessee 
cannot  plead  that  the  lessor  nil  habuit  in  tenementis,  some- 
what favours  your  argument.]     It  will  be  rather  alarming 
to  be  told  at  this  day  that  the  lessee  may  require  the 
whole  antecedent  title  to  be  shewn  after  acquiescence.   Mr. 
Serjeant  Williams^  in  a  note  to   Walton  v.  Waterhtnme, 
2  Wms.  Saund.  418  a,  says :  **  Where  the  grantor  or  lessor 
Hm  nothing  in  the  lands  at  the  time  of  the  grant  or  lease, 
and  therefore  no  interest  passes  out  of  him  to  the  grantee 
or  lessee  by  the  grant  or  lease,  but  the  title  begins  by  the 
estoppel  which  the  deed  creates  between  the  parties,  such 
estoppel  runs  with  the  land,  into  whose  hands  soever  it 
comes,  whether  heir  or  assignee.    As,  if  a  man  makes  a 
lease  of  D.  by  deed,  in  which  he  has  nothing,  and  afterwards 
purchases  D.  in  fee,  and  suffers  it  to  descend  to  his  heir,  or 
conveys  it  away  to  A.  in  fee,  the  heir  or  assignee  shall  be 
bound  by  this  estoppel,  and  so  shall  the  lessee  and  his 
assignees — Trevivan  v.  Lawrence,  1  Salk.  276,  6  Mod.  258, 
1  Ld.  Raym.  729 :  nee  also  Palmer  v.  Ekbu,  2  Ld.  Baym. 
1550,  2  Str.  817;  1  Rol.  Abr.  871  (N.)  pi.  2,  5;  RawUn's 
Case,  4  Rep.  54.  a. ;  3  Leon.  203;  Co.  Litt.  47.  b.,  and  48.  a. 
and  this  distinction  seems  to  reconcile  all  the  cases."     In 
Taylor  v.  Needham,  2  Taunt.  278,  it  was  held  that  an  assig- 
nee of  a  lease  by  indenture  is  estopped  by  the  deed  which 
estops  his  assignor.    Sir  James  Mansfield  there  said :  '^  Ex- 
clusive of  all  the  dicta,  it  would  be  a  very  odd  thing  in  the 
law  of  any  country  if  A.  could  take,  by  any  form  of  convey- 
ance, a  greater  or  better  right  than  he  had  who  conveys  it 
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to  him;  it  would  be  contrary  to  all  principle.    Bnt  it  does        1844. 
not  rest  merely  on  the  general  principle ;  for,  if  yon  look 
into  all  the  books  upon  estoppel,  you  find  it  laid  down 
that  parties  and  privies  are  estopped,  and  he  who  takes  an 
estate  under  a  deed  is  privy  in  estate,  and  therefore  never 
can  be  in  a  better  situation  than  he  from  whom  he  takes 
it.    I  cannot  distinguish  Parker  v.  Manning  from  this  case, 
though  it  is  the  converse.''    It  is  clear  therefore  that  6os- 
den,  the  sub-lessee,  is  estopped  from  saying  that  Austin, 
his  lessor,  had  not  such  a  title  as  to  enable  him  to  grant 
the  lease.     Suppose  Austin  assigns  the  reversion  in  terms, 
and  Webb,  the  assignee  of  that  reversion,  brings  an  action 
against  the  tenant  for  non-payment  of  rent  or  non-per- 
formance of  the  covenants  in  the  lease,  what  answer  would 
the  tenant  have  to  that  action?     He  clearly  would  be 
estopped  from  denying  his  lessor's  title.    That  is  precisely 
the  case  put  by  Parke,  B.,  in  Gouldsworth  v.  Knights,  11  M. 
ft  W.  837. — ^Even  assuming  that  there  is  some  defect  as  to 
the  title  to  the  sub-lease,  that  is  no  ground  for  rescinding 
the  contract,  but  is  mere  matter  of  adjustment  and  com- 
pensation.  All  that  may  be  said  is,  that,  if  the  under-lease 
is  not  a  valid  and  subsisting  under-lease,  the  premises  may 
for  the  residue  of  the  nine  years  be  let  for  something  less 
than  is  stated.  There  is  no  suggestion  that  the  misdescrip- 
tion was  wilful  or  fraudulent.    In  Flight  v.  Booth,  1  Scott, 
190, 1  Bing.  N.  C.  270,  the  alteration  was  so  important  that 
it  could  be  the  subject  of  compensation.     Again,  in  Dykes 
V.  Blake,  6  Scott,  320, 4  Bing.  N.  C.  463,  the  vendor  omitted 
to  disclose  the  existence  of  a  right  of  way  across  the  land, 
which  rendered  it  wholly  useless  for  the  purpose  for  which 
it  professed  to  be  sold,  viz.  as  building  land.    So,  in  Waring 
V.  Hoggart,  R.  &  M.  39,  the  title  might  not  be  secure  for  a 
single  day:  the  vendor  could  not  make  a  good  title  to  the 
whole  term,  having  put  it  in  the  power  of  some  one  else 
to  put  an  end  to  it. 


442  IN  THE  COMMON  PLEAB^ 

1844.  Chtttmett,  Serjeant,  in  reply. — The  cases  of  Carvidt  v. 

Blagrave  and  WhUton  v.  Peacock  are  in  no  d^ree  inter- 
fered with  by  the  judgment  of  the  Court  of  Exchequer  in 
QouUsborough  v.  KnighU:  the  point  there  involved  was 
simply  this,  whether  the  plaintiff  was  in  a  situation  to  de- 
feat the  right  of  the  new  trustees  to  distrain  for  rent ;  it 
was  only  necessary  to  decide  that  there  was  8ome  estoppel 
as  regarded  the  old  and  also  as  regarded  the  new  trustees, 
and  that  either  might  distrain.  Webb  v.  Ru89ett  was  not  a 
case  of  estoppel  at  all.  It  is  by  no  means  clear  that  a  lease 
by  estoppel  is  assignable.  It  is  impossible  to  contend  that 
the  lease  to  Gk)sden  is  any  other  than  a  lease  by  estoppel; 
and  it  is  quite  clear  that  covenant  cannot  be  maintained  by 
the  assignee  of  a  lease  of  that  sort — Noke  v.  Awder,  Cro. 
Eliz.  373,  436. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  to  recover  a  deposit  paid  by  the  plain- 
tiff as  purchaser  upon  a  sale  by  auction,  on  the  ground 
that  the  vendor  had  not  made  out  a  sufficient  title.  By 
the  particulars  of  sale  the  property  was  described  as  com- 
prising ''  a  long-established  farrier's  shop  and  a  dwell- 
ing-house with  various  rooms  and  offices  over,  for  many 
years  occupied  by  the  present  respectable  tenant  under  a 
twenty-one  years'  lease,  nine  of  which  would  be  unexpired 
at  Lady-day,  1843,  at  a  rent  per  annum  of  48/.,  the  tenant 
paying  the  sewer  and  all  other  rates,  and  held  by  lease  for 
a  term  of  sixty-four  years,  at  a  ground-rent  per  annum  of 

It  appears  by  the  abstract  of  title  that  James  Burton,  by 
indenture  of  the  30th  of  September,  1817,  demised  the 
premises  in  question  to  William  Austin,  to  hold  from  Mi- 
chaelmas, 1817,  for  eighty-nine  years  wanting  twenty-one 
days,  with  various  covenants  to  be  performed  by  William 
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Anstiiiy  his  heirs  and  assigns;  that  William  Austin,  on  the  1844. 
25th  of  March,  1820,  assigned  the  premises  by  way  of 
mortgage,  for  securing  487/.  and  interest,  to  Christopher 
Scott  and  Greorge  Austin,  for  all  the  residue  of  the  said  term 
of  eighty-nine  years  wanting  twenty-one  days ;  and  that, 
by  indenture  of  the  2nd  of  April,  1831,  the  said  William 
Austin  demised  to  G-eorge  Gk>sden  the  premises  in  question 
for  twenty-one  years  wanting  eight  days,  at  the  yearly  rent 
of  48/.,  with  covenants  on  the  part  of  Gosden  similar  to 
those  by  Austin  in  the  indenture  of  the  30th  of  September, 
1817. 

As  the  case  states  the  mortgagees  to  be  willing  to  exe- 
cute any  conveyance  that  might  be  requisite  for  the  pur- 
pose, the  first  and  indeed  the  only  question  necessary  to  be 
considered,  is,  whether  the  mortgagor,  with  the  concurrence 
of  the  mortgagees,  could  make  a  good  title  to  the  purchaser. 

On  the  part  of  the  purchaser  it  was  objected  that  William 
Austin  by  the  deed  of  the  2nd  of  April,  1831,  had  parted 
with  all  his  legal  interest  to  the  mortgagees,  and  that  a 
purchaser  from  him  would  have  no  remedy  against  the 
lessee  or  his  assignee  for  a  breach  of  the  covenants  of  the 
lease  of  the  25  th  of  March,  1820:  and  in  support  of  this 
position  the  case  of  Whitton  v.  Peacock,  2  Bing.  N.  C.  411, 
2  Scott,  630,  was  relied  upon  as  being  in  point.  On  the 
other  side,  the  case  of  Gouldsworth  v.  Kniffhts,  11 M.  &  W. 
337,  was  cited,  in  which  it  appears  to  have  been  held  at 
Nisi  Prius  (and  the  ruling  was  afterwards  on  consideration 
approved  of  by  the  Court),  that,  where  a  tenant  had  paid 
rent  to  certain  persons  as  his  landlords,  and  they  afterwards 
assigned  their  interest  over  to  other  persons,  the  assignees 
had  a  good  title  by  estoppel  against  the  tenant,  and  might 
distrain  for  the  rent. 

The  case  was  ultimately  decided  on  a  different  point;  but 
the  opinion  expressed  by  the  Court  is  not  easily  reconcile- 
able  with  the  case  of  Whitton  v.  Peacock^  or  with  the  former 
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1844.  case  of  Carvick  v.  Blagrave,  1 B.  &  B.  531, 4  Moore,  308 ;  for, 
if  the  doctrine  laid  down  in  GotMsworth  y.  KnighU  is  cor- 
rect, and  the  tenant  in  such  case  is  estopped  from  denying 
the  assignee's  right  to  distrain,  the  gronnd  of  that  decision 
mnst  be  that  a  tenant  is  not  merely  estopped  from  disput- 
ing his  landlord's  title,  bat  that  he  is  also  estopped  from 
denying  that  he  has  a  reversion  which  is  capable  of  being 
assigned.  In  the  case  of  Gouldsworth  y.  Knights,  the  point 
arose  upon  vl parol  lease:  the  present  case  is  much  stronger 
in  fayour  of  the  title  of  the  vendor,  because  here  the  ques- 
tion arises  on  a  lease  by  indenture,  and  the  mortgagees  are 
willing  to  execute  any  convey ance  that  may  be  required; 
and  what  we  have  to  consider  is,  whether,  on  a  convey- 
ance by  the  mortgagees  to  the  mortgagor  of  all  their  in- 
terest, the  mortgagor  will  not  have  a  good  title  to  convey 
to  the  plaintiff.  And,  on  full  consideration,  it  appears  to 
us  that  he  will. 

The  doctrine  on  this  subject,  as  it  has  been  generally 
understood  by  the  profession,  may  be  collected  from  Mr. 
Preston*s  Treatise  on  Abstracts,  Vol.  2,  p.  210,  and  the 
authorities  there  cited.  That  general  understanding  ap- 
pears to  be,  that ''  An  indenture  of  lease,  or  a  fine  sur  con- 
cessit, for  years,  will  be  an  estoppel  only  during  the  term. 
It  first  operates  by  way  of  estoppel,  and  finally,  when  the 
grantor  obtains  an  ownership,  it  attaches  on  the  seisin  and 
creates  an  interest,  or  produces  the  relation  of  landlord 
and  tenant ;  and  there  is  a  term  commencing  by  estoppel, 
but /or  all  purposes  it  becomes  an  estate  .or  interest.  It 
binds  the  estate  of  the  lessor  &c.,  and  therefore  continues 
in  force  against  the  lessor,  his  heirs  &c.  It  also  binds  the 
assignees  of  the  lessor  and  of  the  lessee.''  In  support  of 
these  views  reference  is  made  to  Bacon's  Abridgment, 
Leases,  (O.),  which  article  has  been  always  considered  as  a 
work  of  great  authority.  It  is  there  said,  *'  If  one  makes 
a  lease  for  years  by  indenture  of  lands  wherein  he  hath  no- . 
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thing  at  the  time  of  such  lease  made,  and  after  purchases        1844. 
those  very  lands,  this  shall  make  good  and  unavoidable  his 
lease,  as  well  as  tfhe  had  been  in  the  actual  possession  and 
seisin  thereqfat  the  time  of  such  lease  made"    And  under 
the  same  head  Leases,  (O.))  it  is  afterwards  said  :   ''  If  A. 
mortgages  lands  to  B.  upon  condition  to  re-enter  on  pay- 
ment of  10/.,  and  after  A.,  before  the  day  of  payment 
comes,  being  in  possession,  makes  a  lease  for  years  by  in- 
denture to  C,  and  then  afterwards  performs  the  condition, 
this  shall  make  the  lease  to  C.  good  against  himself  by 
estoppel:    and  it  was  further  adjudged  that  even  the 
feoffee  of  A.  shall  be  bound  by  this  lease,  which  took  its 
effect  only  at  first  by  estoppel,  because  he  coming  in  under 
one  who  was  estopped,  should  be  himself  estopped,  which 
was  still  a  stronger  case  than  the  first.    And  this  was  ad- 
judged in  Ireland,  and  afterwards  affirmed  on  a  writ  of 
error  here,  and  seems  a  very  reasonable  judgment ;  for,  if 
a  subsequent  purchase  will  make  good  a  lease  of  lands  by 
indenture,  though  the  lessor  had  nothing  in  those  lands  at 
the  time  of  the  lease,  and  therefore  his  lease  at  first  could 
only  take  effect  by  estoppel,  much  more  in  this  case,  where 
the  lessor  had  a  possibility  of  coming  into  the  lands  again, 
shall  his  performance  of  the  condition  after  make  good  the 
intermediate  lease.  And  so  it  should  seem,  too,  if  the  condi- 
tion were  broken  at  the  time  of  the  lease,  so  as  he  had  then 
nothing  but  an  equity  of  redemption,  yet,  if  he  should  after 
be  admitted  to  redeem  in  Chancery,  this  would  make  good 
the  intermediate  lease,  which  took  effect  at  first  only  by 
estoppel.''    And  for  this  is  cited  the  case  of  Omelaughland 
V.  Hood,  1  Rol.  Abr.  874. 

It  may  be  objected,  that,  although  a  lease  by  indenture 
estops  the  parties  to  it  during  the  continuance  of  the  lease, 
the  effect  of  the  estoppel  continues  no  longer  than  during 
the  lease :  and  this  is  undoubtedly  true  when  there  is  but 
a  lease  by  estoppel :  but  we  are  of  opinion  that  this  is 
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1844.  no  longer  the  case  when  the  lessor  afterwards  acquires  the 
land  itselfl  In  Co.  Litt.  47.  b.^  on  the  passage  in  the  text, 
''  If  A.  had  nothing  in  the  land,  and  made  a  lease  for  years 
by  deed  indented,  and  after  pnrchase  the  land,  the  lessor  is 
as  well  concluded  as  the  lessee  to  say  that  the  lessor  had  no- 
thing in  the  land/'  there  is  a  note  from  Lord  Hale's  MSS. 
in  these  terms : — ^'  Et  yidetur  that  by  purchase  of  the  land 
that  is  turned  into  a  lease  in  interest  which  before  was 
purely  an  estoppel.  Vide  tamen  P.  3  Car.  C.  B.,  Crook,  n.  2. 
Isham  ▼.  Morris*'  Hal.  MSS.  The  case  of  Iseham  ▼.  Morrice 
here  referred  to  apparently  as  one  in  the  doctrine  of  whidi 
the  writer  did  not  agree,  is  to  be  found  in  Cro.  Car.  p.  109; 
and  it  is  there  laid  down,  that,  where  one  makes  a  lease  for 
years  of  land  by  indenture,  and  hath  nothing  in  the  land, 
and  aftierwards  purchases  the  land,  and  aliens  it,  although 
it  be  a  good  lease  for  years  by  estoppel  against  him  and  his 
alienee  by  way  of  pleading,  and  shall  bind  them,  yet  it 
shall  not  bind  the  jury,  but  they  may  find  the' truth;  and, 
if  they  find  the  truth,  the  Court  shall  adjudge  it  to  be  a 
void  lease.  This  case,  however,  was  before  the  above-cited 
case  of  Omelaughland  v.  Hood,  the  one  having  been  decided 
in  4  Car.  1,  the  other  in  15  Car.  1 :  and  in  the  case  id 
JVeale  v.  Lower,  Pollexfen,  54,  Lord  Hale  and  the  other 
Judges  appear  to  have  adhered  to  the  opinion  expressed  in 
the  note  to  Co.  Litt.  above  cited. 

That  case,  as  far  as  it  is  material  to  the  present  question, 
was  this : — Bichard  Lower  makes  a  feoflfment  to  the  use  of 
himself  for  life,  and,  after  the  death  of  Bichard  Lower  and 
Philadelphia  his  wife,  to  the  use  of  Thomas  Lower  for  lifi^ 
and  after  the  death  of  Bichard,  Philadelphia,  and  Thomas, 
to  the  use  of  Thomas  and  the  heirs  male  of  his  body,  and, 
for  default  of  such  issue,  to  the  use  of  the  heirs  of  Thomas. 
Thomas  has  issue  a  daughter,  and  then  by  fine  and  inden- 
ture grants  the  land  to  Grills  for  five  hundred  years. 
Thomas  dies,  then  Philadelphia  dies,  Bichard  being  alive: 
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and  whether  this  lease  be  good  after  the  death  of  Richard,  1844. 
was  the  qaestion.  PoUexfen  argued  that  the  lease  was 
goody  and  made  four  questions — first,  whether  the  words 
'^  heirs  of  Thomas  '^  were  words  of  limitation  or  words  of 
trust — secondly,  whether  the  remainder  limited  to  Thomas 
and  his  heirs  were  a  contingent  remainder,  or  a  remainder 
vested  in  Thomas,  which  is  descended  to  his  heir — ^thirdly, 
admitting  it  were  a  contingent  remainder,  and  not  actually 
vested  in  Thomas,  yet  whether  the  same  since  the  contin- 
gency happened  be  not  vested  in  the  heirs  of  Thomas,  if 
not  strictly,  yet  in  the  nature  of  a  descent — ^fourthly,  ad- 
mitting the  remainder  be  not  actually  vested  in  Thomas, 
but  were  contingent,  and  that  at  the  time  of  the  lease  made 
Thomas  had  no  remainder  in  him,  and  therefore  no  estate 
is  conveyed  by  his  deed  and  fine,  yet  whether,  if  Thomas 
had  been  alive,  it  would  not  have  been  good  against  him  by 
estoppel,  and  so  good  also  against  his  heir.  In  arguing  the 
fourth  point,  Pollexfen  says :  ''  It  cannot  be  denied,  that,  if 
Thomas  had  lived  after  Philadelphia,  and  the  remainder 
had  vested  in  him,  that  this,  which  at  the  beginning  was 
only  good  against  him  by  estoppel,  would  then  have  been 
turned  into  a  good  estate  and  term  in  interest.  Lord  Hale 
decided;  first,  that  the  estate  limited  to  Thomas  was  a  con- 
tingent remainder;  secondly,  that  this  remainder  descended 
to  the  heir  of  Thomas,  and  he  shall  have  it  in  course  and 
nature  of  a  descent ;  thirdly,  that  the  fine  of  Thomas  did 
operate  at  the  beginning  by  conclusion,  and  passed  no  in- 
terest, yet  this  estoppel  shall  bind  his  heir,  and  he  shall  be 
in  the  same  case  with  his  ancestor;  fourthly,  that  the 
estate  which  cometh  to  the  heir  upon  the  happening  of  the 
contingency  feeds  this  estoppel,  and  then  the  estate  by 
estoppel  becometh  an  estate  in  interest,  and  shall  be  of  the 
same  effect  as  if  the  contingency  had  happened  before  the 
fine  levied.  And,  in  answer  to  an  objection  founded  on 
the  authority  of  the  case  above  cited  of  Iseham  v.  Mortice, 
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that  an  estate  by  estoppel  is  not  to  be  favonred,  that  the 
jnry  is  not  bound  to  find  it,  and,  if  it  be  found,  the  Court 
shall  judge  the  lease  to  be  void;  it  was  answered,  that  the 
law  is  so  in  cases  of  obligations,  covenants,  or  personal 
contracts,  which  cannot  be  turned  into  an  estate,  but,  in 
other  cases,  where  the  estate  is  bound  by  the  conclusion, 
and  converted  into  an  interest,  although  the  jury  find  the 
matter  at  large,  yet  the  Court  shall  judge  according  to  law 
that  the  estate  is  good  by  reason  of  the  estoppeL  And  all 
this  was  confirmed  on  a  re-hearing  before  Lord  Chief  Jus- 
tice Hale,  Wild,  Windham,  and  Ellis,  Justices. 

It  appears  to  us,  therefore,  on  considering  these  authori- 
ties, that  the  mortgagor  and  mortgagees,  by  concurring 
together  in  the  manner  before  stated,  can  make  a  good 
title  to  the  purchaser;  and  consequently  we  direct  a  non- 
suit to  be  entered. 

Bule  accordingly  (2). 


(2)  In  the  recent  edition  (6th) 
of  Williami'i  Saiinden,  418  e,  is 
the  following  note : — '* '  £t  vide- 
tar,  that,  hy  purchase  of  the  land, 
that  is  turned  into  a  lease  in  inter- 
est which  hefore  was  purely  an  es- 
toppel. Vide  tamen  Cro.  Car.  109, 
Isham  V.  Morris,  HaL  MSS.'  Har- 
grave  and  Butler's  Co.  Litt.  47.  h. 
note  (307).    The  point  suggested 


in  this  note  of  Lord  Hale  does  not 
appear  to  have  been  expressly  raia- 
ed  in  any  case.  [The  express  point 
has  been  recently  decided  in  con- 
formity with  Lord  Hale*s  sugges- 
tion. Webb  V.  Austin,  C.  P.,  T.  T. 
1 844  (not  yet  reported).  This  de- 
cision appears  to  have  overruled 
that  of  Whitton  v.  Peacock,  2  Bing. 
N.  C.  411,  2  Scott,  630,  S.  C."] 
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Stead  v.  Williams  and  Others.  Saturday, 

TJune  29M. 
HIS  was  an  action  upon  the  case  for  an  alleged  infringe-  If  an  invention 

ment  by  the  defendants  of  the  plaintiff's  patent  right.  madepubUc  in 

The  first  count  of  the  declaration  stated,  that,  before  f  "^^^j  ^^  * 

'  '  deicnptioncon- 

and  at  the  time  of  the  making  of  the  letters  patent  and  tainedinawork, 
the  committing  of  the  grievances  by  the  defendants  as  or  printed, 
first  thereinafter  mentioned,  the  plaintiff  was  the  true  and  p^ucly^ciroa- 
first  inventor  of  the  working  or  making  of  a  certain  manner  ^J*^*  °^®  ^J>*> 

.     ^        ,  ^  afterwards  takes 

of  new  manufacture  within  this  realm,  to  wit,  a  certain  oat  a  patent  for 

•  »        t*      t         \  •  •  11*  ^1*1      i^i'  not  tlie  tme 

invention  for  '' making  or  paving  public  streets  and  high-  and  first  inven- 
ways,  and  public  and  private  roads,  courts,  and  bridges,  ^^^[i^J^of'^ 
with  timber  or  wooden  blocks,''  and  which  said  invention  "tatote  21  Jac 

.  1,0.3,  whether 

others  at  the  time  of  the  making  of  the  letters  patent  first  he  has  himself 
thereinafter  mentioned  did  not  use ;  and  thereupon  our  invention  from 
lady  the  now  Queen,  by  her  letters  patent  under  the  Great  ^^  JI."^^" 
Seal  of  the  united  kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster  the  19th  of  May,  1838,  for 
herself,  her  heirs  and  successors,  did  give  and  grant  unto 
the  plaintiff  his  executors,  administrators,  and  assigns,  her 
said  Majesty's  especial  licence,  fiill  power,  sole  privilege, 
&c.,  &c. :  that  it  was  by  the  said  letters  patent,  amongst 
other  things,  provided  that,  if  the  plaintiff  should  not  par- 
ticularly describe  and  ascertain  the  nature  of  his  said 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, by  an  instrument  in  writing  under  his  hand  and 
seal,  and  cause  the  same  to  be  inrolled  in  her  said  Ma- 
jesty's High  Court  of  Chancery  within  four  calendar 
months  next  and  immediately  aft;er  the  date  of  the  said 
letters  patent,  then  the  said  letters  patent  and  all  liberties 
and  advantages  whatsoever  by  the  said  letters  patent 
granted,  should  become  void,  anything  thereinbefore  con- 
tained to  the  contrary  thereof  in  anywise  notwithstanding; 
as  by  the  record  of  the  said  letters  patent,  reference  being 
thereunto  had,  would  more  fully  appear :  that  afterwards, 
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and  before  the  committing  of  the  grievances  by  the  defend- 
ants as  first  thereinafter  mentioned^  he  the  plaintiff  did 
particularly  describe  and  ascertain  the  nature  of  the  said 
invention  and  in  what  manner  the  same  was  to  be  per- 
formed, by  an  instrmnent  in  writing  under  hia  hand  and 
aealj  commonly  called  the  specification,  and  afterwardsj  and 
within  Hif  calendar  months  next  and  immediately  after 
the  date  of  the  said  letters  patent,  to  wit,  on  the  19th  of 
November,  1838,  cause  the  said  specification  to  be  inroUed 
in  her  said  Majesty's  High  Court  of  Chancery,  but  the 
same  was  not  inrolled  in  the  said  Court  of  Chancery  within 
four  calendar  months  next  and  immediately  after  the  daie 
of  the  said  letters  patent,  in  pursuance  of  the  proviso  im 
that  behalf  in  the  said  letters  patent  contained :  that,  after 
the  making  of  the  said  letters  patent  and  the  inrolment  of 
the  said  specification,  and  before  the  committing  oi  the 
grievances  by  the  defendants  as  next  thereinafter  men- 
tioned, by  a  certain  act  of  parliament  made  and  passed  m 
the  4  &  5  Vict.  [c.  xci.],  intituled  ^  An  act  for  forming  and 
establishing  Stead^s  Patent  Wooden  Paving  Company, 
and  to  enable  the  said  company  to  purchase  certain  letters 
patent,  and  for  improving  the  sam^^'  after  reciting  that 
the  said  specification  of  the  above-mentioned  letters  patent, 
was  inrolled  sia  months  after  the  date  thereof,  instead  of 
four  months  after  the  date  thereof,  as  provided  by  the  said 
letters  patent,  it  was  enacted  that  the  said  letters  patent 
should  during  the  remainder  of  the  term  of  fourteen  years 
be  considered  as  valid  and  effectual  to  all  intents  and  pur- 
poses as  if  the  said  specification  so  inroUed  six  nsonths 
after  the  date  of  the  said  letters  patent,  had  been  inrolled 
four  months  after  the  date  thereof:  Breach^  that  the  de- 
fendants, well  knowing  the  premises,  but  contiiviag  and 
wrongfully  intending  to  injure  the  plaintiff,  ficc,  after  the 
making  of  the  said  act  of  parliament,  and  within  the  re^ 
mainder  of  the  term  of  fourteen  years  by  the  said  letters 
patent  granted,  to  wit,  on  the  22nd  of  June,  1841,  and  on 
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dhrora  oilier  dayn  a^  titudd  between  that  day  and  the  ig44# 
eommenestdeiit  of  the  suit^  and  within  that  part  of  the 
imited  kingdom  of  Great  Britain  and  Ireland  called  Eng- 
llmdy  nnlawfillly  and  unjustly,  without  the  leave,  licence, 
€X>n8ent,  or  agreement  of  the  plaintiff  in  writing  under  hig 
lumd  and  leal,  or  otherwise  howsoever,  in  that  behalf  first 
liad  and  obtained,  and  against  the  will  of  the  plaintiff,  did 
wi^mkif  u»tj  uAd  put  in  practice  the  said  invention,  in  breach 
<jf  the  said  letters  patent,  lind  against  the  privileges  so 
't^hereby  granted  as  aforesaid;  and  also,  to  wit,  on  the 
aerend  and  respective  days  and  times  last  aforesaid,  within 
'^hkt  part  of  the  united  kingdom  of  Great  Britain  and 
Tiehmd  called  England,  unlawfally  and  unjustly,  without 
^tlie  leave,  Uoenoe,  consenty  or  agreement  of  the  plaintiff  in 
"^tiilang  under  his  band  and  seal,  or  otherwise  howsoever, 
Sn  that  behalf  first  had  and  obtained,  and  against  the  will 
<yf  ike  plaintiff,  did  cowderftii,  imitate^  and  resemble  the 
^maid  nwentian,  in  breach  of  the  said  letters  patent,  and 
sgainst  the  privilegee  so  thereby  granted  as  aforesaid. 

There  was  a  seodnd  count  alleging  an  infringement  of  Second  count. 
another  patent  granted  to  the  plaintiff  on  the  23rd  of  April, 
1889,  for  ''an  improved  mode  or  method  of  mining  or 
;paving  streets  or  highways  and  pnblic  and  private  roads, 
pathsy  eourts,  and  bridges,  with  timb^,  or  wooden  blocks/' 
*Phis  count  wse  abandoned  at  the  triidi^ 

To  the  first  count  the  defendants  pleaded — ^first,  not  Pleas:!. not 
guilty. 

Secondlyy  that  the  plaintiff  was  not  the  true  or  first  2.  Plaintiff  not 

tne  first  and 

iilfMtor  of  the  Said  invention  in  the  letters  patent  and  tme  inventor, 
qiecifieation  in  tiie  said  first  count  mentioned,  in  manner 
and  form,^  &c. 

Thirttyy  that  the  said  letters  patent  and  g^ant  of  privilege  ^^^  °^ 
ill  the  finit  count  mentioned,  at  the  time  of  nmking  and 
granting  t&e  said  letters  patenty  were  not  letters  patent  or 
grant  of  pritilege  fof  the  term  of  fourteen  years,  of  the  solo 
wofking  or  making  of  any  manner  of  new  manufactures 

G  o2 
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lg#4.  witiim  ditt  Iedbl^  to  wit,  witkm  dot  part  of  tike  «B^ 
kingdOTD  of  Great  Britun  and  Irdand  oJlei  KwgfanMlj  to 
the  fint  and  tnie  inTcntor  of  audi  inamifailioi^  wUA 
otlien  at  the  time  of  the  maloDg  of  tlie  aaid  Irtten  patcaft 
and  gnmt  did  not  use. 
r  Foarthh^^tfaatthenidiniqitioBintheaaidlettcgipaient 
and  specification  in  that  oonnft  mentioned  waa  nol  at  the 
timerf  the  making  and  gianting  the  mid  letlcn  potent^ 
nor  had  the  same  at  any  time  thenoe  hitherto  been,  of  any 
nae^  benefit,  or  adTantage  to  the  poUie  whalaocfcir;  hj 
leaacm  whereof  die  rights  fee.  by  the  said  letters  patent 
granted,  and  the  prohibitions  therein  contained,  and  by 
the  said  act  rf  parliament  in  the  aaid  first  count  men- 
tioned confirmed,  were  at  the  time  of  the  making  and 
granting  the  ^d  letters  patent,  and  thence  hitherto  had 
continned  to  be,  and  at  die  said  several  times  when  fee 
in  the  first  count  mentioned  were,  and  still  are,  wholly 
▼oid  and  of  no  effect,  and  the  same  are  whoDy  hxt  and 
forfeited  to  and  by  the  plaintiffs;  wherefore  the  defiendants, 
at  the  said  seTeral  times  when  fee  in  the  said  first  count 
mentioned,  committed  the  said  several  grierances  in  the 
said  coont  mentioned,  as  they  lawfully  might  for  the 
cause  aforesaid — verification. 


5.  No  fped.  Fifthly,  that  the  plaintiff  did  not  particularly  describe 

wfe4BAtf*stf^as  SA 

alleged.  &i^d  ascertain  the  nature  of  his  said  invention,  and  in 

what  manner  the  same  was  to  be  performed,  as  in  the  said 
first  count  he  had  allied. 

6.  Inirentioo  Sixthly,  that,  before  the  making  and  granting  of  the 
and  pabiiifaed     ^^  letters  patent,  to  wit,  on  the  Ist  of  Januaiy,  1800, 

before  the  date    ^^^^  ^^  divers  Other  days  and  times  thenceforward  Con- 
or the  patent.  ^ 

tinually  up  to  the  day  of  the  date  and  granting  of  the  said 
letters  patent,  the  said  supposed  itwention  had  been  smd  was 
wholly  and  in  part  publicly  and  generally  known,  used, 
practised,  and  published  within  that  part  of  the  united 
kingdom  of  Great  Britain  and  Ireland  caUed  England, 
whereby  aud  by  reason  whereof  the  rights  &c  in  and  by  the 
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said  letters  patent  granted,  and  th6  prohibitions  therein  1844. 
oontained,  and  by  the  said  act  of  parliament  in  the  first 
count  mentioned  confirmed,  were  at  the  time  of  making  and 
granting  the  said  letters  patent,  and  thence  hitherto  had 
continued  to  be,  and  at  the  said  several  times  when  &c. 
were,  and  still  were,  wholly  void  and  of  no  effect,  and  the 
same  were  wholly  lost  and  forfeited  to  and  by  the  plaintiffs; 
wherefore,  &c. — verification. 

Seventhly,  that  the  title  and  description  of  the  said  sup-  7.  'Htie  of 
posed  invention  in  the  said  first  count  and  in  the  said  letters  defective. 
patent  referred  to  mentioned,  to  wit,  an  invention  for  mak- 
ing or  paving  public  streets  and  highways,  and  public  and 
private  roads,  courts,  and  bridges,  with  timber  or  wooden 
blocks,  was  and  is  in  its  claim,  description,  and  definition  of 
the  said  supposed  invention,  too  large,  uncertain,  inappli- 
cable, inexplicable,  inconsistent,  vague,  and  ambiguous,  and 
at  variance  with  the  nature  of  the  said  supposed  invention  as 
described  and  ascertained  by  the  said  instrument  in  writing 
under  the  hand  and  seal  of  the  plaintiff,  and  inroUed  in  the 
Court  of  Chancery  as  in  the  said  first  count  alleged;  whereby 
the  said  letters  patent  became  and  were  wholly  void  and  of 
no  operation,  force,  or  meaning — verification. 

The  plaintiff  joined  issue  on  the  first,  second,  third,  and  Replications, 
fifth  pleas,  and  replied  to  the  fourth  that  the  said  invention 
was  and  is  of  use,  benefit,  and  advantage  to  the  public ;  to 
the  sixth,  that  the  said  invention  was  not  publicly  or  gene- 
rally known,  used,  practised,  or  published  as  in  the  said 
plea  alleged ;  and  to  the  seventh,  that  the  title  of  the 
said  invention  was  not  nor  is  too  large,  uncertain,  inappli- 
cable, inexplicable,  inconsistent,  vague,  ambiguous,  or  at 
variance  with  the  nature  of  the  said  invention  in  the  said 
instrument  in  writing  described  and  ascertained. 

The  cause  was  tried  before  Cresswell,  J.,  at  the  last 
Summer  Assizes  at  Liverpool. 

The  plaintiff's  specification,  which  was  put  in  and  read, 
was  as  follows  : — 


\ 
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'' Specification  ^nder  letters  patent^  dated  19th  May> 
1888,  to  David  Stead,  ot  Great  Winchester  Street,  in  the 
Williams.  ^^^7  ^^  London,  Merchant,  of  an  Invention  of '  Making  or 
Fiaintirg  spe-    paving  public  streets  and  highways,  and  public  and  private 

roads,  courts,  and  bridges,  with  timber  or  wooden  blocks/ 

''Now,  know  ye,  that,  in  compliance  with  the  said  pro- 
viso, I,  the  said  David  Stead,  do  hereby  declare  the  nature 
of  the  said  invention,  and  the  manner  in  which  the  same  is 
to  be  performed,  are  fully  described  and  ascertained  in  and 
by  the  following  statement  thereof,  reference  being  had  to 
the  drawing  hereunto  annexed,  and  to  the  figures  and 
letters  marked  thereon ;  that  is  to  say,  the  inveniian  can' 
iisis  of  a  mode  of  paving  by  means  of  wooden  block»  cut  or 
firmed  of  similar  sizes  or  dimensions :  and,  in  order  to  give 
the  best  information  in  my  power,  I  will  proceed  to  de- 
scribe the  drawing  annexed,  which  represents  part  of  a 
road  or  other  similar  surface  laid  down  with  blocks  of 
wood  of  a  sexagonal  figure,  which  figure  at  once  oifers  the 
advantage  of  going  together,  and  also  that  the  Unes  of 
junction  proceed  in  varied  directions,  by  which  the  blocks 
of  wood  will  sustain  each  other  more  securely  than  if  formed 
of  any  other  figure.  I  do  not,  however,  confine  my  claim 
to  sexagonal  blocks,  as  triangular  or  square  blocks  placed 
diagonally  may  be  used  with  advantage.  And,  in  order 
further  to  secure  the  blocks  from  sinking  or  getting  dis- 
placed, I  employ  dowels  or  pins  to  each  block,  as  is  shown 
in  the  drawing,  though  I  do  not  consider  this  requisite  in  all 
cases.  The  blocks  of  wood  are  to  be  placed  on  the  «arth, 
or  formed  with  the  grain  of  the  wood  in  a  vertical  position; 
and,  in  applying  such  blocks  as  a  paving,  the  surfJBUse  of  the 
road  or  other  such  way  is  to  be  prepared  in  as  solid  a  con- 
dition as  possible,  and  to  the  figure  or  intended  slopes; 
and  the  blocks  are  successively  to  be  applied,  having  sand 
or  other  fine  filling,  driving  each  block  up  to  those  against 
which  it  is  to  rest,  having  first  introduced  the  dowels  or 
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piiu,  which  I  prefer  to  be  of  oak.  And  it  should  be  stated  1844. 
that  the  wood  I  make  use  of  should  be  of  a  hard  and  solid 
texture,  such  as  oak,  pine,  beech,  &o.,  and  that  the  size  of 
the  blocks  I  prefer,  for  public  roads  and  streets,  about  seven 
to  (em  inches  diameter  at  top,  sUghtly  diminishing  to  the  base 
and  about  nine  to  twelve  inches  in  Jieight.  And  I  prefer  that 
the  wood  employed  should  be  first  boiled  in  tar,  or  sa- 
turated by  other  suitable  material  acting  as  a  presenratiye 
to  the  wood;  and  it  will  be  found  advantageous  to  fill  up 
the  interstices  between  the  blocks  of  wood  with  melted 
pitch,  or  pitch  and  sand  or  earth  combined,  though  this  is 
not  essential,  and  I  make  no  claim  for  such  using  of  pitch 
and  sand  or  earth/' 

Eyidence  was  then  given,  that  the  defendants  had  caused  Evidence  of  in- 
parement  to  be  laid  in  various  parts  of  the  town  of  Man«       ^^^^^  • 
Chester,  which  was  composed  of  hexagonal  blocks  of  wood 
similar  in  size  and  character  to  those  described  in  the 
plaintiff's  specification. 

The  defence  (which  was  conducted  by  a  company  called  Defendants' efi- 
**  The  Metropolitan  Patent  Wood  Paving  Company,''  the  ***°*- 
parties  who  had  laid  down  the  pavement  in  question  for 
the  defendants^)  rested  mainly  on  the  second  plea,  which 
alleged  that  the  plaintiff  was  not  the  first  and  true  inven- 
tor of  the  said  invention  in  the  letters  patent  and  specifica- 
tion mentioned.  It  was  proved  that  prior  to  the  date  of 
the  plaintiff's  patent  various  modes  of  paving  streets  and 
roads  with  wood  had  been  the  subject  of  observation  and 
discussion  in  works  of  a  scientific  character  published  in 
this  country ;  amongst  others,  in  a  letter  addressed  by  a 
Mr.  Finlayson  to  the  editor  of  the  London  Journal  of  Arts, 
and  published  in  the  51st  No.  of  that  work  in  the  year  1825, 
and  also  in  two  letters  addressed  by  a  Mr.  Heard  to  the 
secretary  of  the  Society  of  Arts,  published  in  1833,  in  the 
49th  volume  of  the  Transactions  of  that  learned  body,  p. 
168.  It  was  also  proved  that  the  London  Journal  of  Arts 
had  a  considerable  circulation ;  that  the  Transactions  of 
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1844. 


FiiiUiyson'i 
letter,  1825. 


the  Society  of  Arts  are  published  periodically  for  distriba- 
tion  amoDg  its  members  as  well  as  for  sale,  that,  at  the 
time  of  the  publication  of  Mr.  Heard's  letters,  the  number 
of  members  was  about  eight  hundred,  to  each  of  whom  a 
copy  was  sent,  and  that  the  number  of  copies  printed  was 
fifteen  hundred. 

The  material  parts  of  Mr.  Finlayson's  letter  were  as 
follow : — 

"  The  subject  of  roads  and  road  making  having  of  late 
occupied  a  considerable  portion  of  public  attention,  per- 
haps you  wiU  permit  me,  through  the  medium  of  your 
useful  Journal,  to  suggest  a  novel  method  of  laying  down 
a  road-way  suited  to  the  streets  of  London  and  other  great 
towns.  The  principal  material  of  which  I  propose  to  make 
my  road  is  wood :  but,  let  not  the  idea  be  hastily  discarded 
because  so  perishable  a  material  is  to  be  employed,  until 
my  views  in  so  doing,  and  plan  of  applying  it,  are  fully 
understood.  Many  years  back  I  laid  down  a  piece  of  road 
of  the  kind  I  am  about  to  describe,  which  has  ever  since 
been  in  use,  and  remains  in  good  order.  I  very  recently 
took  up  a  portion  of  the  road  for  the  sake  of  observing  it, 
when  the  wood  of  which  it  was  constructed  appeared  to  be 
as  sound  and  likely  to  endure  as  on  the  day  when  the  road 
was  first  laid  down.  My  engagements  having  been  in  the 
agricultural  line,  and  in  the  Northern  parts  of  this  island, 
I  have  not  had  that  opportunity  of  exhibiting  my  plans  in 
operation  in  the  Metropolis,  which  I  now  intend  to  do  at 
an  early  period. 

"  The  method  of  making  roads  adopted  by  Mr.  M'Adam 
is  unquestionably  excellent  in  its  way,  and  well  calculated 
for  open  situations:  but,  in  the  narrow  streets  of  London 
and  other  large  towns,  where  the  traffic  is  incessant,  and 
all  descriptions  of  carriages  are  constantly  rolling  over  the 
road  in  nearly  the  same  tracks,  the  wear  and  tear  is  ex- 
cessive, and  far  beyond  anything  generally  contemplated ; 
consequently,  the  mud  in  winter,  and  dust  in  summer. 
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wQl  be  a  nuiBance  too  great  to  be  long  endured  by  the  in-        1844. 
habitants. 

^*  Conceiving,  then,  that  the  public  will  very  soon  be 
oonyinced  that  nothing  but  a  stable  material  will  answer 
for  the  road-ways  in  the  Metropolis,  I  shall  dismiss  the 
consideration  of  M'Adam's  plan,  and,  without  further  pre- 
face, describe  the  mode  by  which  I  propose  to  remedy 
existing  evils,  and  to  form  a  road  that  shall  be  stable, 
durable,  clean,  and  prevent  that  astounding  noise  which  is 
mo  extremely  annoying,  not  only  to  strangers,  but  to  the 
inhabitants  themselves. 

^^  In  plate  YIII.,  figure  6,  a  plan  or  horizontal  view  is 
^ven  of  a  portion  of  paving  for  a  public  street  of  the  kind 
^vhich  I  am  suggesting.    Figure  7  is  a  vertical  section  of 
"tthe  same,  taken  cross-ways :  a  a  a  a  is  an  oblong  box  made 
^  cast-iron,  with  cross  partitions,  leaving  eighteen  square 
sockets,  into  each  of  which  a  wooden  block,  the  grain  up- 
wards, is  to  be  inserted  for  the  purpose  of  occupying  the 
place  of  the  ordinary  paving  stones.     These  blocks  may  be 
of  any  kind  of  wood  that  would  answer  for  that  purpose ; 
though  I  should  prefer  larch  fir,  as  that  is  less  likely  to 
decay  than  most  other  woods,  and  is  more  tough  and  diffi- 
cult to  be  split  or  torn  asimder,  and,  when  kept  damp,  as 
it  naturaUy  would  be  while  in  the  earth,  would  last  for 
ages.     The  dimensions  of  these  wooden  blocks  might  be 
about  eight  inches  square  on  their  top  surface,  and  about 
eighteen  inches  high:   their  form,  as  seen  in  the  section, 
fig.  7.,  should  be  slightly  tapering  from  a  little  below  the 
middle  doumwards,  for  the  purpose  of  fitting  solidly  into 
the  recesses  of  the  iron  box,  and  also  slightly  tapering  up- 
wards from  the  same  part,  as  shewn  in  the  section,  for  the 
purpose  of  allowing  gravel  or  broken  stones  to  be  intro- 
duced between  the  wooden  blocks  when  fixed,  in  order  to 
wedge  and  confine  the  blocks  firmly,  and  prevent  them 
from  being  shook  or  displaced  by  the  carriages  as  tliey 
pass  over. 
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1844.  ''  The  iron  boxes  may  be  about  four  feet  and  a  half  bjr 

two  feet  and  a  half  on  their  superficies,  and  aboot  eight 
inches  deep,  or  any  other  dimension  that  cireumstances 
may  render  convenient.  The  bed  or  foundation  of  the 
road  being  prepared  by  rolling,  ramming,  or  otherwise^  ao 
as  to  be  perfectly  solid,  and  as  level  as  possible,  as  many 
of  these  boxes  are  to  be  laid  down  as  will  cover  the  road, 
and  which  are  to  be  made  as  secure  as  may  be  on  the 
sides,  to  prevent  them  from  being  pushed  firom  their  situar- 
tion.  Into  the  recesses  of  the  iron  boxes  the  blocka  of 
wood,  previously  prepared,  and  all  of  one  length,  are  to  be 
introduced,  the  lengthways  of  the  grain,  in  a  perpendicu- 
lar direction.  When  they  are  thus  placed,  their  sui&cea 
being  all  level,  gravel,  broken  stones,  or  hard  rubbish  are 
to  be  rammed  in  between  the  wooden  blocks,  and  the  road 
will  be  formed,  ready  for  immediate  use,  in  such  a  firm 
manner  that  neither  time  nor  the  heaviest  weights  which 
may  pass  over  it  will  in  any  d^pnee  alter  its  level,  or  de« 
stroy  the  materials  of  which  it  is  composed.'^ 

The  writer  then  proceeds  a  considerable  length  to  en- 
force the  several  advantages  of  his  plan  for  paving  streets. 

The  following  are  extracts  from  Mr.  Heard's  letter : — 

«  October  6th,  1832. 
Extneti  from        "  I  take  the  Uberty  of  soliciting  that  you  will  lay  before 
letter.  ^^  Society  of  Arts  &c.  the  following  account  of  a  mode  of 

constructing  roads  in  cities,  hitherto  totally  unknown  in 
England,  and  by  far  the  most  perfect  that  has  hitherto 
.  come  under  my  notice.  I  think  no  person  will  deny  that 
'  it  is  desirable  to  have  the  streets  of  towns  so  paved  that  in 
dry  weather  there  should  be  no  dust,  and  in  wet  weather 
no  mud,  and  as  little  noise  as  possible  from  the  passing 
of  carriages.  All  these  advantages  are  combined  in  the 
kind  of  road  I  allude  to,  besides  being  smoother  than  a 
macadamized  road,  even  when  the  latter  is  in  its  most  per- 
fect state. 

**  In  countries  abounding  with  wood,  various  schemes 
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iiaye  been  adopted  for  the  fprmatiou  of  roads  of  that        1844. 
material  f  but  hitherto  they  have  always  beea  made  by 
ligr^^g  logs  or  planks  parallel  to  or  at  right  angles  with  the 
aiflaa  of  tbe  way^    These  logs  lur^  easily  displao^d^  and 
soon  cut  up  by  the  horses'  hoofs ;  and  when  once  out  of 
orderj  no  rpad  can  possibly  be  worse.    The  improved  road, 
oil  the ^c^t^ary^  will  last  five  or  six  years  without  repair; 
and  were  it  Qot  fo^  the  high  price  of  timber  in  this  coun- 
try, might  be  adopted  with  the  greatest  advantage ;  and, 
"being  a  plan  of  considerable  national  utility,  possibly  the 
Government  i^ight  be  induced  to  allow  the  importation  of 
timber  for  this  purpose  duty  free. 

'^  The  following  instructions  will  be  found  sufficiently 
practical  and  explicit  as  a  guide  to  the  construction  of 
roads  on  this  principle  : — 

''  1.  Prepare  a  hard  and  level  bed  of  gravel  or  broken 
stpne  covered  with  sand,  and  well  rolled,  about  nine  inohes 
lower  than  the  intended  surface  of  the  road. 

'^  2.  Take  logs  of  timber  of  sufficient  diameter,  audi  by 
means  of^equi-distant  circular  saws,  cut  them  into  equal 
lengths  of  one  foot  each. 

"  3.  These  round  logs  must  now  be  passed  under  a  sex- 
angular  steel  stamp,  which  cuts  off  the  outside  of  the  log, 
and  leaves  little  more  than  the  heart  of  the  tree,  in  the 
form  of  a  sexangular  block. 

''  4.  Two  sides  of  this  block  must  now  be  bored  three 
inches  deep,  with  an  inch  borer,  for  the  reception  of  a 
wooden  pin  six  inches  long,  which  is  to  be  driven  into  the 
hole  already  prepared  in  the  log,  the  three  inches  of  the. 
pin  which  project  being  inserted  in  the  next  log.  The 
operation  of  laying  the  blocks  of  wood  and  driving  the 
pins  proceeds  rapidly,  and  the  surface  of  the  road  soon 
assumes  a  beautiful  chequered  appearance,  somewhat  re- 
sembling an  inlaid  floor ;  and,  the  fibres  of  the  wood  stand- 
ing vertically,  and  not  horizontally,  there  is  not  a  pos- 
sibility of  splintering.    The  whole  is  held  compactly  to- 
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1844.  gether  by  a  narrow  strip  of  stone  pavement ;  and  nothing 
now  remains  to  be  done  bnt  to  cover  it  with  a  thin  coat  of 
boiling  tar,  and  on  the  tar  a  fine  layer  of  sand,  by  which 
means  every  interstice  is  completely  filled  up,  and  moisture 
excluded. 

"  In  addition  to  the  advantages  already  mentioned,  of 
never  being  either  dusty  or  muddy,  this  road  is  little  in- 
ferior to  a  rail-road  in  point  of  smoothness ;  so  that  it  may 
be  safely  asserted  that  one  horse  will  easily  draw  on  it  the 
burden  of  two. 

'^  If  at  the  end  of  five  or  six  years  (where  the  traffic  is 
great)  the  road  should  be  so  injured  as  to  require  re- 
pairing, it  may  be  done  by  taking  up  the  logs,  sawing  a 
new  face,  and  replacing  them,  when  the  road  will  be  again 
equal  to  new. 

"  The  one  which  I  saw  constructed  in  the  above-men- 
tioned manner  was  in  one  of  the  most  frequented  streets 
of  a  populous  city,  and  when  I  left  that  country,  had 
stood  between  three  and  four  years  uninjured/' 

"  October  13th,  1832. 
Heard*!  noond      '^  I  hasten  to  supply  the  omission  in  my  communication 

on  the  construction  of  a  wooden  road  upon  new  principles, 
by  informing  you  that  the  first  experiment  was  made  in 
St.  Petersburgh,  before  the  house  of  the  Governor- General, 
in  the  street  caUed  the  Great  Morskoi.  After  this  piece  of 
road  had  stood  several  years  unimpaired,  the  plan  was 
tried  on  a  larger  scale,  in  the  street  called  the  Maloi 
Millionne;  and  this  trial  only  seemed  to  confirm  the  good 
opinion  the  public  had  already  conceived  of  this  mode  of 
pavement;  and  consequently,  in  the  course  of  last  Summer 
(1882),  the  Nevsky  Perspective,  from  the  Admiralty  to 
the  Anitchkin  Palace,  was  paved  in  a  similar  way — not 
however,  from  one  side  to  the  other  (this  street  being  of* 
an  extraordinary  width),  but  two  strips,  each  sufficiently 
wide  for  two  carriages  to  drive  abreast,  the  original  stone 
pavement  being  left  in  the  intermediate  spaces. 


letter. 
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**  I  neglected  also  to  state  in  my  communication  that  a  1844. 
road  constructed  in  this  manner  should  not  be  bound  to- 
gether so  tight  by  the  side  pavement  as  to  prevent  the 
possibility  of  a  slight  expansion  of  the  wood,  from  the  ab- 
sorption of  moisture.  I  was  led  to  make  this  remark  by 
the  swelling  up  of  a  small  piece  of  foot  pavement  on  a 
cast-iron  bridge,  when,  the  iron  sides  preventing  the  least 
expansion,  the  natural  consequence  of  the  absorption  of 
moisture  was  the  swelling  up  of  the  pavement;  but  this 
never  occurred  where  the  log  pavement  was  held  together 
by  a  strip  of  common  stone  pavement. 

"I  think  it  also  necessary  to  observe,  that,  although  the 
above-mentioned  streets  in  which  the  experiments  have 
been  made  are  places  of  so  great  traffic  that  roads  con- 
structed upon  the  M'Adam  principle  were  found  of  insuffi- 
cient durability,  yet  no  excessively  heavy  loads  comparable 
to  the  waggons  and  heavy  carts  used  in  England  ever 
passed  over  them;  I  therefore  would  not  pledge  myself 
that  such  a  road  (however  desirable  for  the  West  end  of 
London)  would  bear  uninjured  the  enormous  burdens 
continually  passing  through  the  streets  of  the  city/' 

The  following  extracts  from  the  Mechanics'  Magazine, 
published  respectively,  in  London,  the  24th  of  September, 
1825,  and  the  15th  of  March,  1834,  were  also  read: — 
**  It  is  the  practice  in  Vienna  and  some  other  cities  to  Extract  fttm 

the  Ttff^iJiatiijta* 

pave  the  open  courts  of  the  hotels  with  blocks  of  hard  wood  Magatine, 

a  few  inches  long,  set  on  edge;  over  which  the  wheel  car-  **P'-  ^^»  ^®^' 

riages  roll  almost  without  noise.     We  think  a  hint  might 

be  taken  from  this  practice  for  paving  our  suspension 

bridges.    A  stratum  of  road  metal  four  or  five  inches 

thick,  laid  upon  one  of  these  bridges,  will  nearly  double 

its  weight,  and  render  much  additional  strength  and  cost 

necessary.    Were  short  blocks  of  hard  wood  substituted 

for  the  stone,  two  thirds  of  the  weight  would  be  saved,  and 

also  two  thirds  of  the  additional  expense  which  a  stone 

road  would  occasion.    Were  the  pores  or  tubular  cavities 
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1844.       of  tbd  wood  prcnriouriy  filled  with  a  ealcateotit  or  otber 

stony  iolutkm,  or  eten  with  pitchy  its  hardness  Would  be  a 

good  deal  increased,  and  its  durability  still  more^  by  the 

exdosion  of  the  water*    As  broken  wood  would  answer  for 

this  purpose)  and  as  the  labour  of  cutting  and  laying  would 

be  oomparatively  small^  we  do  not  tfaiak  tiie  expense  woold 

much  etoeed  that  of  M'Adam's  road  metal.    We  haw 

often  wondcved)  indeed,  that  the  Vienna  wooden  parement 

is  not  adopted  in  some  of  our  most  fashionable  streets;^ 

where  the  noise  occasioned  by  the  constant  passing  of 

coaches  must  be  felt  as  a  serious  nuisance.^' 

Extract  from  ^       **  Mr.  James  Heard,  of  Blackheath,  states  in  a  6om- 

Masasme,         munication  to  the  Society  o(  Arts,  published  in  the  last 

i2^'  ^^'       part  of  their  Transactions,  that  he  had  seen  at  St.  Peters* 

bnrgh  some  excellent  specimens  of  street  paying,  formed 
of  wooden  blocks,  set  with  the  grain  upwards;  and  he 
speaks  of  it  as  '  a  mode  of  constraoting  roads  in  cities,'  not 
only  new  to  Russia,  but  'hitherto  totally  unknown  in  I^g- 
land*'  Mr  Heard  has  been  misinformed.  As  Sar  back  as 
18S5,  this  mode  of  paying  was  recommended  to  the  British 
public  by  Mr.  John  Finlayson,  as '  particularly  suited  to 
the  streets  of  London  and  other  grea^  Towns: '  and  one  of 
the  proofii  he  gaye  of  its  durability  was,  that,  in  case  of  a 
causeway  in  Scotland  which  had  for  experiment  been 
partly  constructed  of  wooden  blocks  and  partly  of  granite, 
the  wooden  portion  was  fauud,  after  a  lapse  of  twenty-four 
years,  to  be  much  less  worn  than  the  granite.  May  we 
not,  therefore,  fairly  conclude  that  the  Russians  have  only 
ayailed  tkemselyes  of  Mr.  Finlayson's  suggestion  ?  " 
Sir  W.  Won-  The  steward  of  Sir  William  Worsley,  who  was  called, 
ley  I  pavement.  ^^^^^  ^y^^^  jjj^  ^g  y^^  1834,  some  wood  paying  was  laid 

down  in  the  yestibule  of  Sir  William's  house,  Hoyingham 
HaU,  near  Whitwell,  Yorkshire,  consisting  of  hexagonal 
blocks  tapering  towards  the  bottom  (one  of  which  was 
produced)  >  that  this  yestibule  was  a  coyered  way  leading 
from  the  riding-house  into  the  pleasure-grounds,  about 
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thirty^ire  feet  in  length  and  ten  test  in  width;  that  e?ery  1344. 
Gurriage  going  to  the  mansion  mnst  pose  over  this  pare- 
ment ;  that  many  persona  went  to  are  it  wliilst  it  was  being 
laid  down,  and.  since;  and  that  the  blocks  were  laid  upon  a 
sar£&ce  of  sand;  tmd  drireii  in.with  a  rammer,  after  the 
inanner  of  stone  panng^/u:':  ...  : 

Serenl  other  witneMpe^pr^^  acquaintanee  with  the 
^Mlqect,  werci  then  cidlm^  and  all  conctRred  in  sajring 
that  there  was  no  substantial  difference  in  principle  be*- 
tween  the  description  of  the  block  in  the  plaintiff's  specific- 
t»tion,  and  that  prodaoed  from  Sir  William  WorsIey*s 
parement;  and  that  the  practicabiUtj  of  paying  streets 

with  wood  had  been  well  known  to  scientific  men  ever  since 

ft 

the  pubKcatioii  of  Finlaysoo's  and  Heard's  letters. 

The  learned  Judge,  after  telling  the  juxy  that  thej  most  Samming  up. 
find  for  the  plaintiff  npon  the  first  isso^  the  infringement 
having  been  proved,  proceeded  to  direct  them,  with  refer- 
ence to  the  second  issue,  that,  if  the  sobject-^matter  of  the 
patent  was  the  result  of  information  communicated  to  the 
plaintiff  from  a  foreign  country,  he  would  in  contemplation 
of  law  be  entitled  to  a  patent,  as  being  the  first  and  true 
inventor;  but  that  it  was  otherwise,  if  he  derived  his  in- 
formation either  from  books  published  in  this  country  or 
from  oral  eomwunicationa  from  any  person  here:  that,  if 
the  plaintiff  had  acquired  from  scientific  woriLS  pobliabed 
in  this  country  the  knowledge  that  enabled  him  to  take  out 
the  patent,  the  patent  would  be  void,  te  that  it  was  not 
competent  to  any  indi?idual  ao  to  avail  himself  of  that 
knowledge  and  information  which  had  already  been  given 
to  the  public.  And,  after  observing  that  the  defendants  had 
Mi  brmighi  home  to  the  pknnHff  the  fact  of  his  havmff  seen 
the  puUicaiionB  referred  t9  [the  letters  of  Finlayson  and 
Heard],  he  told  them  that  it  was  for  them  to  judge,  upon 
the  whole  of  the  evidence,  whether  or  not  the  plaint^  had 
seen  th98e  publications,  and  so  kmi  derived  Ms  alleged  inven- 
tionfrom  the  common  sieck  of  knowledye  thai  had  previauslf 
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1844.  been  communicated  to  the  public  of  this  countfy,  or  whether 
he  derived  it  from  some  person  resident  abroad  (as  sug- 
gested in  the  patent)^  and  thus  from  a  source  of  informa- 
tion which  the  law  regarded  as  equivalent  to  the  party's 
own  invention.  The  learned  Judge  then  remarked  upon 
Mr.  Finlayson's  letter  and  Mr.  Heard's  letters,  and  ob« 
served  that  he  was  unable  to  discover  the  slightest  differ- 
ence between  the  mode  of  paving  described  in  the  latter 
and  the  mode  pointed  out  in  the  plaintiff's  specification; 
and  he  concluded  this  part  of  his  summing  up  by  again 
saying  that  the  question  for  the  jury  to  decide  was  whether 
or  not  Mr.  Stead  derived  the  knowledge  which  enabled 
him  to  take  out.  the  patent  from  that  which  was  part  of 
the  common  stock  of  knowledge  of  this  country.  With 
reference  to  the  third  issue,  he  stated  as  matter  of  law  that 
the  method  of  paving  with  wood  was  a  ''new  manufacture/' 
and  therefore  the  proper  subject  of  a  patent.  As  to  the 
fourth  and  fifth  issues,  his  lordship  told  the  jury  there  could 
be  no  doubt  as  to  the  utility  of  the  invention,  or  as  to  the 
sufficiency  of  the  specification.  And,  upon  the  sixth 
issue,  referring  to  the  pavement  at  Sir  William  Worsley'a, 
he  told  them,  that,  if  they  thought  the  blocks  there  used 
were  essentially  the  same  as  those  described  io  the  plain- 
tiff's specification,  there  was  such  a  public  user  as  would 
make  an  end  of  the  patent.  And,  as  to  the  last  issue,  he 
expressed  an  opinion  in  favour  of  the  sufficiency  of  the  title 
of  the  specification,  but  reserved  the  point. 

The  jury  having  returned  a  verdict  for  the  plaintiff  on 
all  the  issues  upon  the  first  count — 

C/umneU,  Serjeant,  in  Michaelmas  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  evidence. — He  submitted 
that  it  was  not  necessary,  as  the  learned  Judge  seemed  in 
his  summing  up  to  assume,  for  the  defendants  to  shew 
that  the  publications  which  described  the  mode  of  paving 
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claimed  by  the  plaintiff  had  come  to  the  plaiutiff^s  know- 
ledge before  the  date  of  his  patent;  but  that  the  mere  fact 
of  prior  publication  was  conclusive  against  the  validity  of 
the  patent,  in  the  same  way  that  a  prior  patent  for  the 
same  subject-matter  would  invalidate  a  subsequent  patent, 
though  the  patentee  might  have  no  knowledge  of  the  ex- 
istence of  such  prior  patent.  He  cited  Leuns  v.  Marling j 
4  C.  &  P.  52,  57,  1  Webster,  490,  493,  10  B.  &  C.  22 
Mtnrgan  v.  Seaward,  1  Webster,  170, 187,  2  M.  &  W.  544 
Carpenter  v.  Smith,  1  Webster,  530,  540,  9  M.  &  W.  300 
JaneM  v.  Berger,  6  Scott,  N.  R.  208,  1  Webster,  544,  5  M. 
&Gr.  208. 


1844. 


Stead 

V, 

Williams. 


Sir  71  WUdey  and  Shee,  Serjeants  {Webster  was  with 
them),  in  Easter  Term  last,  shewed  cause. — The  direction 
of  the  learned  J  udge  was  substantially  such  as  has  repeat- 
edly been  given  and  has  never  been  the  subject  of  successful 
exception.    The  letters  of  Finlayson  and  of  Heard  amount 
Xa^  mere  speculations  upon  the  subject:  it  is  quite  clear 
^pon  the  evidence  that  the  plaintiff  alone  was  the  party  to 
^whom  the  public  of  this  country  are  really  indebted  for 
^his  invention.    Finlayson's  letter  may  be  laid  wholly  out  of 
consideration.  Heard's  letters  produced  no  practical  results : 
«.nd  the  mode  of  paving  with  blocks  suggested  therein  differs  - 
in  two  essential  particulars  from  the  plaintiff's  invention  as 
described  in  his  specification.    The  mode  suggested  by 
Heard  was,  driving  the  ends  of  the  blocks  into  the  sand  to 
the  depth  of  three  inches,  a  process  wholly  destructive 
of  that  which  was  of  the  very  essence  of  the  plaintiff's 
method;  the  plaintiff's  main  object  being  to  place  the 
blocks  so  close  as  that  there  should  be  an  equal  pressure 
on  all  sides  from  the  lower  to  the  upper  surface.     Again, 
if  the  wooden  pavement  be  held  together  by  a  non-elastic 
substance,  as  directed  by  Heard,  the  absorption  of  mois- 
ture causing  the  wood  to  swell,  would  force  it  from  its 
proper  position.    In  Lewis  v.  Marling,  1  Webster,  490,  4 


VOL.  VIII. 
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1844.        C.  &  P.  52,  whick  was  an  action  for  the  infringement 
of  a  patent  for  improvements  on  shearing  machines  for 
shearing  or  cropping  woollen  or  other  cloths,  &&,  Lord 
Tenterden  said:  "  It  is  no  donbt  incumbent  on  the  plaintiffs 
to  shew  that  their  machine  is  new,  bnt  it  is  not  necessary 
that  they  should  have  invented  it  from  their  own  heads; 
it  is  sufficient  that  it  should  be  new  as  to  the  general  use 
and  public  exercise  in  this  kingdom/'   So,  in  Cornish  v. 
Keene,  1  Webster,  501,  Tindal,  C.  J.,  in  his  summing  up, 
says:  "  Sometimes  it  is  a  material  question  to  determine 
whether  the  party  who  got  the  patent  was  the  real  and 
original  inventor  or  not;  because  these  patents  are  granted 
as  a  reward,  not  only  for  the  benefit  that  is  conferred  upon 
the  public  by  the  discovery,  but  also  to  the  ingenuity  of 
the  first  inventor;  and,  although  it  is  proved  that  it  is  a  new 
discovery  so  fsur  as  the  world  is  concerned,  yet,  if  anybody 
is  able  to  shew,  that,  although  that  was  new,  that  the  party 
who  got  the  patent  was  not  the  man  whose  ingenuity  first 
discovered  it,  that  he  had  borrowed  it  from  A.  or  B.,  or 
taken  it  from  a  book  that  was  printed  in  England,  and 
which  was  open  to  all  the  world,  then,  although  the  public 
had  the  benefit  of  it,  it  would  become  an  important  question 
whether  he  was  the  first  and  original  inventor  of  it.     The 
main  question  is,  whether  this  No.  3.,  which  is  the  principal 
subject  of  the  patent,  was  or  was  not  in  use  in  England  at 
the  time  of  granting  these  letters  patent.    Was  it  or  was 
it  not,  in  the  language  of  the  act  of  parliament,  such  a  manu- 
facture (which  has  a  very  wide  and  extended  meaning — 
you  may  call  it  almost  invention),  was  it  or  was  it  not  such 
an  invention,  at  the  time  of  making  the  letters  patent,  as 
was  current  in  use?    If  this  No.  3.,  calling  it  technically 
and  compendiously  by  that  title,  was  at  the  time  these 
letters  patent  were  granted,  in  any  degree  of  general  use; 
if  it  was  known  at  all  to  the  world  publicly,  and  practised 
openly,  so  that  any  other  person  might  have  the  means  of 
acquiring  the  knowledge  of  it,  as  well  as  tiiis  person  who 
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obtained  the  patent — then  the  letters  patent  are  void:  on         1844* 
the  other  hand,  if  it  were  not  known  and  used  at  the  time        stead" 
in  England,  then,  as  far  as  this  question  is  concerned,  the  v- 

^  Williams. 

letters  patent  will  stand/'     That  is  substantially  the  same 
as  the  direction  that  is  complained  of  here.     The  rulings 
of  Lord  Abinger  in  Carpenter  v.  Smith,  1  Webster,  530, 
and  of  Tindal,  C.  J.,  in  Walton  v.  Potter,  1  Webster,  580, 
are  to  the  same  effect.    Then,  the  blocks  used   at   Sir 
William  Worsley's  differed  materially  from  the  plaintiff's 
blocks;  and  the  mode  of  constructing  the  pavement  was 
different:  in  the  former  case  the  blocks  tapered  considerably 
from  top  to  bottom,  and  were  driven  into  a  bed  of  sand 
prepared  to  receive  them;  whereas  the  plaintiff's  blocks 
Mrere  so  constructed  as  to  receive  support  from  each  other, 
'tapering  only  so  much  as  was  requisite  to  form  the  curve 
of  the  road,  and  were  laid  upon  a  hard  and  prepared  surface. 
Sat,  assuming  that  the  blocks  used  at  Sir  William  Worsley^s 
and  those  described  in  the  plaintiff's  specification  were 
identical,  there  was  no  such  public  user  as  would  invalidate 
^he  plaintiff's  patent.    The  evidence  only  shewed  an  user 
in  a  private  covered  way  from  the  house  to  the  pleasure 
grounds  of  that  gentleman's  mansion.   There  is  no  founda- 
tion for  the  objection  to  the  title,  which  is  to  be  construed 
with  reference  to  the  specification.  [Tindal,  C.  J.,  referred 
to  Cooke  V.  Pearce,  13  Law.  J.,  N.  S.,  Q.  B.,  189,  where  it 
was  held  by  the  Exchequer  Chamber  that  mere  generality 
in  the  title  of  an  invention,  in  the  absence  of  fraud,  is  not 
sufiQcient  to  vitiate  a  patent,  so  long  as  the  title  really 
includes  the  invention.]    It  is  not  to  be  inferred  from  this 
specification  that  the  patentee  claims  to  be  the  first  to 
suggest  that  wood  may  be  used  as  a  material  for  paving 
streets  and  roads. 

Channell  and  Byles,  Serjeants  [Hoggins,  and  Warren  were 
with  them),  in  support  of  the  rule. — It  is  not  denied  that 
one  who  obtains  his  information  from  a  foreigner  may  be 

II  H  2 
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1844.  the  first  inventor  or  discoverer  so  as  to  entitle  him  to  a 
patent.  But  there  was  no  proof  ofibred  at  the  trial  that 
the  plaintiff  had  so  obtained  the  information  upon  which 
his  alleged  invention  was  founded.  If,  then,  the  descrip- 
tion contained  in  Heard's  letters  substantially  corresponded 
with  the  plaintiff's  specification,  whether  the  knowledge  of 
the  publication  were  brought  home  to  the  plaintiff  or  not, 
his  patent  is  void.  There  are  three  descriptions  of  publica- 
tion that  will  avoid  a  patent — first,  the  production  and 
public  user  of  an  article  similar  to  that  which  is  the  subject- 
matter  of  the  patent — secondly,  a  publication  by  means  of 
a  specification  (duly  inrolled)  of  a  prior  patent  for  an  in- 
vention producing  the  same  result — thirdly,  a  publication 
in  books  of  a  scientific  character  having  a  reasonably  ex- 
tensive circulation  in  this  country.  Previous  unsuccessful 
attemps  to  produce  the  article  which  is  the  subject  of  the 
patent  (as  in  Lewis  v.  Marling ,  and  some  other  cases),  un- 
doubtedly will  not  invalidate  the  grant :  there  must  be  a 
complete  dedication  of  the  invention  to  the  public.  In 
Morgan  v.  Seaward^  1  Webster,  190,  Alderson,  B.,  says: 
''  It  is  certainly  a  most  important  question  what  are  the 
limits  of  what  a  man  may  do  without  its  being  a  publica- 
tion, and  a  question  on  which  much  remains  to  be  discovered: 
the  law  is  in  a  very  confused  state.  In  the  case  of  Lewis 
y.  Marling^  I  should  certainly  have  entertained  very  con- 
siderable doubts.  If  the  question  is  to  be  put  altogether 
on  the  ground  of  the  public  use  of  the  invention,  how  did 
Dr.  Brewster  lose  the  benefit  of  his  invention  of  the 
kaleidoscope,  because  it  had  been  previously  published  in 

• 

a  book,  if  it  had  not  been,  used  though  made  known  to  all 
the  world  before  ?  If  Dr.  Hall  had  published  his  discover- 
ies in  a  book,  I  apprehended  that  would  have  put  an  end 
to  DoUond's  patent.  Much  obscurity  has  been  introduced 
into  this  question  by  the  use  of  loose  expressions  and  dicta.'' 
And,  on  that  case  being  cited  in  Carpenter  v.  Smithy  1 
Webster,  541,  the  same  learned  Baron  observed:  '*  How, 
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then,  do  you  get  o?er  the  case  of  the  invention  for  which  a  1844. 
patent  was  avoided  [Dr.  Brewster's  kaleidoscope]  because  stbad 
it  had  been  previously  published  in  a  book?  the  prin«  v* 

ciple  being  that  it  could  be  appropriated  by  any  body,  be* 
cause  it  had  already  been  given  to  every  body/'  In  the 
course  of  the  argument  of  the  case  of  The  HouseMU  Cam* 
pony  V.  Neibon,  in  the  House  of  Lords,  Lord  Lyndhurst,  C, 
observed — 1  Webster,  718,  n. — *'If  the  machine  is  pub- 
lished in  a  book,  distinctly  and  clearly  described,  corre- 
sponding with  the  description  in  the  specification  of  the  pa- 
tent, though  it  has  never  been  actually  worked,  is  not  that  an 
answer  to  the  patent?  It  is  continually  the  practice  on 
trials  for  patents  to  read  out  of  printed  works,  without  re- 
ference to  any  thing  that  has  been  done/'  Lord  Brougham : 
"  It  negatives  being  the  true  and  first  inventor,  which  is  as 
good  as  negativing  the  non-user.  The  book  that  is  gene- 
rally referred  to  is,  the  '  Repertory  of  Arts  and  Sciences  :* 
it  must  not  be  a  foreign  book,  but  published  in  England/' 
And  in  the  case  of  Soames's  Patent,  1  Webster,  733,  Lord 
Campbell  says :  '^  I  should  say,  sitting  here  (3),  if  it  [the 
invention]  had  been  published  in  a  foreign  journal,  con- 
sidering whether  the  patent  should  be  prolonged,  I  should 
be  influenced  by  what  I  saw  published  in  a  foreign  journal, 
without  inquiring  whether  it  was  known  in  England; 
though,  when  sitting  in  a  Court  of  Justice,  and  consider- 
ing the  validity  of  the  patent,  I  should  require  that  it 
should  be  known  in  England/'  It  may  be  that  a  very 
limited  publication  would  not  avoid  a  subsequent  patent : 
the  jury  must  be  satisfied  that  the  publication  is  such  as 
may  fairly  be  presumed  to  have  brought  the  subject  to  the 
knowledge  of  the  party  seeking  to  establish  the  monopoly — 
in  short,  that  it  is  part  of  the  common  stock  of  knowledge* 
The  plaintiff  is  not  to  presume  upon  his  own  exclusive 
ignorance.   Then,  the  jury  have  clearly  drawn  an  erroneous 

(3)  In  the  Privy  Council. 


Williams 
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Inference  &om  the  evidence.  The  user  at  Sir  W.  Wonl^ 
was  snch  a  public  nser  aa  to  invalidate  the  plaintilF^ 
patent :  the  blocks  there  used,  and  the  blocks  descriM 
in  Heard's  letters,  were  precisely  those  described  in  tin 
specification.  Public  naer  means,  not  an  user  ^  the  pabfis* 
but  an  nser  tn  public,  so  that  all  persons  going  to  the  ^ 
may  see  the  tiling.  With  respect  to  the  title,  the  cue  >■ 
manifestly  distinguishable  from  Cooke  v.  Pearce,  as  mD  u 
from  NkkelU  t.  Hatlam,  8  Scott,  N.  H.  97.  Any  person  retd- 
ittg  the  title  of  this  specification  would  naturally  infer  Alt 
the  patentee  claimed  the  esdnsive  use  of  wood  for  ptniiSi 
in  lieu  of  stone.  It  in  substance  claims  the  subatitotkia 
of  wooden  blocks  for  blocks  of  stone.  {T^ndal,  C.  J.,  n- 
ferred  to  NeiUm  v.  Harford,  8  M.  &  W.  806,  1  WelatBi 
33 1,  where  it  was  held  that  an  ambiguous  title,  if  expluw 
by  the  specification,  will  not  vitiate  the  patent.] 

Cur.  adv.  ntt. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court- 
This  was  an  action  for  the  infringement  of  a  patent  grantw 
for  an  inveution  for  "  making  or  paving  public  streets  bo* 
highways,  and  public  and  private  roads,  courts,  and  bridgft  | 
with  timber  or  woodeo  blocks,"  The  defendants  ple»Wl 
"  that  the  ptaintifT  was  not  the  first  and  true  inventor » j 
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it  fit  to  be  submitted  to  the  consideration  of  the  jury  as         1844. 
not  difiering  substantially  from  the  invention  for  which  the        Stsao 
patent  was  granted.    It  appears  also,  that,  in  summing  up     ^    ^' 
the  evidence  with  reference  to  the  plea  above  adverted  to, 
the  jury  were  told,  in  substance,  that,  if  they  thought  the 
patentee  had  borrowed  his  invention  directly  from  the  pub- 
lication which  had  been  proved,  he  could  not  be  considered 
as  the  first  inventor.    So  also,  that,  if  the  matter  had  been 
so  far  communicated  to  the  public  as  to  have  become  a 
part  of  the  public  stock  of  information,  and  he  had  thus 
obtained  his  knowledge  indirectly  from  the  publication,  he 
could  not  be  considered  as  the  first  inventor  within  the 
meaning  of  the  statute. 

On  the  discussion  before  us  it  was  contended  that  this 
mode  of  summing  up,  although  undoubtedly  correct  as  fSeur 
as  it  went,  yet  did  not  present  the  entire  view  of  the  case 
to  the  consideration  of  the  jury :  for,  it  was  urged,  that,  if 
the  invention  had  been  communicated  to  the  English  public^ 
although  it  had  never  either  directly  or  indirectly  come  to 
the  knowledge  of  the  patentee,  still  he  could  not  be  consi- 
dered as  the  inventor.  It  was  admitted,  on  the  part  of  the 
defendants,  that  no  case  could  be  cited  in  which  the  point 
had  been  expressly  decided ;  but  it  was  contended,  that,  on 
reason  and  principle,  such  must  be  held  to  be  the  law ;  for^ 
if  the  invention  had  already  been  communicated  to  the 
public,  it  would  be  unreasonable  that  they  should  lose  the 
benefit  of  it  and  be  restricted  from  making  use  of  it  by  a 
patent  taken  out  by  one  whose  claim  to  such  patent  could 
only  be  supported  on  the  ground  of  his  being  ignorant  of 
that  which  had  already  been  communicated  to  the  rest  of 
the  world.  And,  though  no  decided  case  was  cited,  various 
dicta  of  learned  Judges  were  referred  to  in  support  of  the 
view  80  contended  for  by  the  defendants ;  particularly  what 
was  said  by  Alderson,  B.,  in  Carpenter  v.  Smith,  9  M.  &  W. 
302,  and  the  observations  made  by  Lord  Lyndhurst  and 
the  other  lords  of  the  Privy  Council,  as  reported  in  1  Web- 
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1844.  ster's  Patent  Cases,  pp.  718,  719.  Lord  Ljmdhiint  says : 
'^  K  a  machine  is  published  in  a  book,  distincdy  and  clearly 
described,  corresponding  with  the  description  in  the  speci- 
fication of  the  patent,  though  it  has  never  been  worked,  is 
not  that  an  answer  to  the  patent?  It  is  continually  the 
practice  on  trials  for  patents  to  read  out  of  printed  books, 
without  reference  to  any  thing  that  has  been  done/'  And, 
again :  ^'  If  the  invention  is  in  use  at  the  time  tiie  patent 
is  granted,  the  man  cannot  have  a  patent,  although  he  is 
the  original  in?entor ;  if  it  is  not  in  use,  he  cannot  obtain 
a  patent  if  he  is  not  the  original  inventor.  He  is  not  caUed 
the  inventor  who  has  in  his  closet  invented  it,  but  who 
does  not  communicate  it :  the  first  person  who  discloses 
that  invention  to  the  public  is  considered  as  the  inventor.'' 
On  a  full  consideration  of  the  subject,  we  have  oome  to 
the  conclusion  that  the  view  taken  by  the  defendants' 
counsel  is  substantially  correct;  for,  we  think,  if  the  in- 
vention has  already  been  made  public  in  England  by  a  de- 
scription contained  in  a  work,  whether  written  or  printed, 
which  has  been  publicly  circulated,  in  such  case  the  paten- 
tee is  not  the  first  and  true  inventor  within  the  meaning 
of  the  statute,  whether  he  has  himself  borrowed  his  inven- 
tion from  such  publication  or  not ;  because  we  think  the 
public  cannot  be  precluded  from  the  right  of  using  such 
information  as  they  were  already  possessed  of  at  the  time 
of  the  patent  granted. 

It  is  obvious  that  the  application  of  this  principle  must 
depend  upon  the  particular  circumstances  which  are  brought 
to  bear  on  each  particular  case.  The  existence  of  a  single 
copy  of  a  work,  though  printed,  brought  from  a  depository 
where  it  has  long  been  kept  in  a  state  of  obscurity,  would 
afford  a  very  different  inference  from  the  production  of 
an  Encyclopsedia  or  other  work  in  general  circulation. 
The  question  will  be  whether  upon  the  whole  evidence 
there  has  been  such  a  publication  as  to  make  the  descrip- 
tion a  part  of  the  public  stock  of  information. 
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We  think  therefore,  that,  as  this  question  has  not  been  1844. 

submitted  to  the  jury,  there  ought  to  be  a  new  trial  in  stbad 

this  case.  ^' 

Rule  absolute.  Williams. 


UOLCBOFT  V,  MaNBT.  fmT^h 

15  Y  an  order  of  Nisi  Prius  made  in  a  cause  wherein  A  cause  and  aU 
Thomas  Holcroft  was  the  plaintiff  and  Charles  Manby  the  fe^^»^were  re- 
defendant,  a  verdict  was  directed  to  be  entered  for  the  J^^T*****^ 

'  purtf  consent- 

plaintiff,  damages  200/.,  costs  40^.,  subject  to  the  award  of  u)g  to  be  made 

_,  _  ,1.  1^1.       ^xix        a  party  to  the 

a  barrister,  who  was  thereby  impowered  to  direct  that  a  reference.  The 

verdict  should  be  entered  for  the  plaintiff  or  defendant  as  rectS^^verdict 

he  should  think  proper,  and  to  whom  the  cause,  and  all  ^  ^*arf^ 

matters  in  difference  between  the  said  parties,  and  between  &nt  in  the 

the   plaintiff  and   the    Institution    of   Civil    Engineers  rected'that  the 

(who  thereby,  by  their  attorney,  D.  R.,  consented  to  be-  ^^if^to 

come  parties  to  the  order,   and  to  be  bound  thereby),  the  plaintiff  a 

'^  '  ^^     snm  of  52/.  lOf . 

were  thereby  referred,  and  who  was  to  say  what  was  fit  and  the  costs  of 

xi_j  i_x  xi-  'J  A»  ja»  the  reference 

to  be  done  between  the  said  parties,  and  to  give  any  and  award.  The 
directions  that  he  should  think  proper  as  to  any  sum  Seromf^nk** 
of  money  that  he  might  find  to  be  due  from  the  defend-  "ipt,  the  party 

by  whom  the 

ant,  if  any :  the  costs  of  the  suit  to  abide  the  event  of  the  monev  was  di- 
award,  and  the  costs  of  the  reference  and  award  to  be  in  JJ^^j  declined  to 
the  discretion  of  the  arbitrator.  P*y  i'  .'^^o"*^ 

aothonty  from 

The  arbitrator  by  his  award  directed  that  the  verdict  the  plaintiff  *s 
entered  for  the  plaintiff  should  be  set  aside,  and  a  verdict  Held,  that  the 
entered  for  the  defendant :  and,  after  reciting  that  it  was  Sjmeyfwho'had 
consented  and  a^eed  by  the  counsel  and  attorneys  for  the  ^ii«»npon  the 

^  /     .  ^  "  award  for  costs 

plaintiff  and  the  Institution  of  Civil  Engineers  that  all  due  to  him  from 


matters  in  difference  between  the  plaintiff  and  the  Insti-  not  entitled  to 

tution  of  Civil  Engineers  consisted  of  a  claim  by  the  plain-  J^""^^  "^^ 

tiff  ac^ainst  the  Institution  (of  which  the  defendant  was  the  ^^^^^  the  i  &  2 

vn  .  .j.i^  1         .t.^,  Vict.c.  110,s. 

secretary)  for  certain  work  and  labour  done  by  him  for  the  18. 
Institution,  the  arbitrator  found  the  said  Institution  to  be 
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1844.        indebted  to  the  plaintiff  in  the  sum  of  52/.  10«.  in  respect 
HoLCRopT     ®^  *^®  matters  in  difference  between  them;  and  he  directed 
V-  that  the  said  Institution  should  on  a  day  named  pay  that 

sum  to  the  plaintiff  in  satisfaction  and  discharge  of  the 
said  matters  in  difference  so  submitted  to  him  as  aforesaid, 
and  he  further  ordered  that  the  Institution  of  Civil  En- 
gineers should  pay  to  the  plaintiff  all  the  costs  which  he 
the  plaintiff  had  sustained  and  been  put  to  in  respect  of 
the  reference,  and  also  the  costs  of  the  award. 

The  plaintiff's  costs  of  the  reference  and  award  as 
against  the  Institution  were  on  the  9th  of  December  last 
taxed  and  allowed  at  51/.  17^.,  and  on  the  18th  a  demand 
was  made  upon  them  of  the  sum  awarded  and  costs  by  Mr. 
Bobson,  the  plaintiff's  attorney,  who  on  the  same  day  gave 
notice  to  the  Institution  that  he  had  a  lien  upon  the  debt 
and  costs  so  payable  by  them. 

The  plaintiff  having  on  the  27th  of  June,  1843,  filed  his 
petition  in  the  Court  of  Bankruptcy  under  the  5  &  6  Vict, 
c.  116,  and  Mr.  Groom  having  been  appointed  official  as- 
signee of  his  estate,  the  Institution  of  Civil  Engineers 
declined  to  pay  the  sum  awarded,  and  costs,  to  Mr.  Robson 
without  the  assent  of  Mr.  Groom. 

Upon  an  affidavit  of  the  above  facts,  and  also  stating, 
that,  in  his  schedule  filed  in  the  Court  of  Bankruptcy, 
Holcroft  admitted  a  debt  due  to  Robson  of  200/.,  or  there- 
abouts, for  professional  business  and  money  lent — 

Sir  T,  Wilde,  Serjeant,  in  Hilary  Term  last,  obtained  a 
rule  calling  upon  the  Institution  of  Civil  Engineers  to 
shew  cause  why  they  should  not  pay  to  Mr.  Robson  the 
sum  awarded  to  be  paid  by  them  to  the  plaintiff,  and  also 
the  taxed  costs  of  the  reference  and  award,  and  the  costs 
of  the  application.  Notice  was  by  the  rule  required  to  be 
given  to  Mr.  Groom,  the  official  assignee. 

Channell,  Serjeant,  in  Easter  Term  last,  shewed  cause. — 


TRINITY  VACATION,  7  &  8  YICTORIJE.  475 

He  snbmitted,  that,  though  Mr.  Robson  might  have  a  lien         1844. 
upon  the  sum  awarded — Jones  v.  Tumbull,  5  Dowl.  591 —      holcrott 
yet,  inasmuch  as  the  debt  was  really  due  to  Holcroft  the  »• 

bankrupt,  and  not  to  his  attorney,  the  Institution  were 
justified  in  requiring  the  authority  of  the  official  assignee 
for  paying  it  over  to  him. 

Sir  T.  Wilde,  Serjeant,  in  support  of  his  rule. — ^A  plain- 
tiff's attorney  unquestionably  has  a  lien  for  his  costs  upon 
the  fund  recovered  whether  under  a  judgment  or  under  an 
award :  and  it  is  competent  to  him  to  issue  execution  in 
the  name  of  his  client.  The  assignee  in  this  case  is  not 
interested :  he  takes  nothing  that  the  bankrupt  has  not  a 
beneficial  interest  in,  as  well  as  a  legal  title,  nothing  but 
what  is  divisible  amongst  the  creditors — Scott  v.  Surman ; 
Willes,  400.  [Tindal,  C.  J.— How  will  the  judgment- 
debtors  be  protected  if  your  rule  be  made  absolute?] 
There  can  be  no  difficulty  in  their  making  the  payment  to 
the  plaintiff's  attorney,  upon  his  satisfying  the  Court  that 
he  has  a  lien  on  the  money.  The  Courts  have  repeatedly, 
in  furtherance  of  the  attorney's  lien,  permitted  him  to  take 
out  execution  upon  a  judgment  for  his  own  benefit,  after  a 
collusive  arrangement  between  the  parties.  Assuming, 
then,  that  the  attorney  is  entitled  to  receive  the  money,  he 
is  clearly  entitled  to  come  to  the  Court  for  an  order  under 
the  1  &  2  Vict.  c.  110,  s.  18,  to  enable  him  to  enforce  his 

right. 

Cur.  adv.  vult. 

Tindal,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
In  this  case  an  action  had  been  brought  by  Holcroft 
against  Manby,  and  a  reference  of  the  cause  had  been 
made  to  a  barrister,  to  which  the  Institution  of  Civil 
Engineers  had  become  parties.  An  award  was  made  on 
the  16th  of  June,  1843,  in  the  action,  in  favour  of  the 
defendant;  but  a  sum  of  52/.  10^.  was  awarded  to  be  paid 
by  the  Institution  of  Civil  Engineers  to  the  plaintiff,  toge- 
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witii  the  costs  of  the  reference  and  awards  amoanting 
A  die  additional  sum  of  51/.  I7s. 

On  the  27th  of  June,  1843,  Holcroft  filed  a  petition  in 
the  Court  of  Bankruptcy,  and  Mr.  Groom  was  appointed 
the  official  assignee.  It  appears  also  from  the  affidavits, 
that  Holcroft's  attorney  (Mr.  Robson)  claims  to  bare  a 
lien  on  the  award  and  the  sums  awarded,  for  his  bill, 
amounting,  as  he  makes  it  out,  to  200/.  Under  these  dr- 
cnmstances,  Mr.  Robson  has  obtained  a  rule  by  which  the 
Institution  of  Civil  Engineers  are  called  upon  to  shew  cause 
why  they  should  not  pay  him  the  sum  awarded  and  the 
costs  of  the  reference  and  award  and  of  the  application;  and 
notice  of  the  rule  was  directed  to  be  given  to  Mr.  Groom, 
the  official  assignee  of  the  plaintiff. 

The  Institution  of  Civil  Engineers  have  always  professed 
to  be  willing  to  pay  the  money  on  obtaining  a  receipt  or 
other  sufficient  authority  from  the  assignees  of  Holcroft 
sanctioning  the  payment.  Application  has  been  made  to 
Mr.  Groom  to  give  such  an  authority;  but  to  this  applica- 
tion he  appears  to  have  replied  with  studied  caution,  and 
certainly  without  saying  anything  which  can  be  considered 
as  a  direct  sanction  to  the  payment  being  made  to  Mr. 
Robson.  No  casewascited  on  the  argument  before  us  toshew 
that  an  attorney  can  enforce  in  this  way  the  payment  of  a 
lien.  But,  independently  of  this  consideration,  it  is  to 
be  borne  in  mind  that  a  rule  of  Court  has  now  the  effect  of 
a  judgment;  and,  before  such  an  order  can  be  made,  the 
Court  must  be  perfectly  satisfied  that  the  claim  is  free  from 
all  doubt. 

Mr.  Robson  is  not  without  remedy  in  this  case.  K  his 
claim  be  well  founded,  and  such  as  the  law  entitles  him  to 
enforce,  he  may  bring  an  action  in  his  client's  name  on 
the  award,  in  which  the  decision  of  the  Court  will  be  sub- 
ject to  revision  in  a  regular  course  by  a  superior  Court; 
but,  if  the  present  rule  is  made  absolute,  the  judgment  is 
final.    We  feel  ourselves  bound,  therefore,  to  abstain  from 
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deciding  in  this  summary  way  a  question  in  which  any  legal         1844. 

doubt  is  involved.     For  these  reasons,  we  think  the  pre-  J    ^^     ' 

'  ^  HOLCROFT 

sent  rule  must  be  discharged.  v. 

Rule  discharged.  Manby. 


Lewis  and  Others  v.  Marshall  and  Another. 

TSiUurday^ 
HE  first  count  of  the  declaration  steted,  that,  before     ^^^  2«A. 

and  at  the  time  of  making  the  agreement  and  pro-  ^*^|jj^**"*^' 
mise  of  the  defendants  thereinafter  next  mentioned,  and  engaged  for  a 

-t    t»  t  !•    1  •  •  1       certain  com- 

before  the  commencement  of  the  action^  to  wit,  on  the  mission  to  pro- 
12th  of  October,  1842,  the  plaintiflFs  were  the  owners  of  a  SaTntSi'^rfiip 
certain  ship  called  the  Stratheden,  which  was  then  about  j'Wiear^o  for 

^  ^  .  Sydney,  "  the 

to  sail  to  a  certain  port  beyond  the  seas,  that  is  to  say,  to  rates  ot freight 
the  port  of  Sydney,  in  New  South  Wales,  and  was  from  average  40«. 
thenceforward  until  and  at  the  time  of  the  committing  of  J^jJ^"'  ^^ 
the  breach  of  promise  by  the  defendants  thereinafter  men-  cabin  passen- 

gers,  passage- 

tioned  ready  to  have  received  such  cargo  as  thereinafter  money  average 
mentioned,  of  all  which  the  defendants,  who  were  then  action  fo°a^ 
shipbrokers  carrying  on  the  business  of  shipbrokers  in  the  ^^^ch  of  this 

^  ,  agreement : — 

city  of  London,  then  had  notice:  and  thereupon,  thereto-  Held,  that  the 

fore,  and  before  the  commencement  of  the  suit,  to  wit,  on  and  **  freig^hT" 

the  day  and  year  aforesaid,  it  was  agreed  by  and  between  and^^^Jinar"™^  ' 

the  plaintiffs  and  the  defendants  in  manner  following,  that  meaning  re- 

*  ferred  to  goods 

is  to  say,  the  defendants  engaged  to  have  a  fuU  cargo  for  only ;  and  con. 
the  said  ship  the  redes  of  freight  for  which  would  average  Se^*e"endanu 
forty  shillings  per  ton,  and  at  least  nine  cabin  passengers,  Jjbertv^to^^dd 
the  passage-money  average  751,:  the  ship  was  to  be  de-  to  the  freight 

the  passage* 

spatched  not  later  than  the  15M  of  December :  an  extra  one  money  received 
and  a  quarter  per  cent,  commission  to  be  charged  by  the  p^^^fA^^ 
defendants  for  the  guarantie:   the  ship  to  be  consiraed  ^^^Q^^gfor 

^  •  ^  their  d:et  and 

inwards  on  her  return  to  London  to  the  defendants'  ad-  the  space  occn- 
vice,  the  commission  being  one  and  a  quarter  per  cent :  in  ui^order  to*™ 
the  event  of  the  ship  being  fixed  inward  by  charterparty,  J^JSi^ed^a^^^ 
the  above  inward  commission  not  to  be  charged.     Mutual  •««  ofA^iM.  per 

®  ton. 


178 


IN  THE  COMMON  PLEAS, 


1844. 


defendanU  did 
not  procare  a 
full  cargo  at 
40ff.  per  ton. 


Second  count. 


In  oontidera- 
tion  that  plain- 
tifli  woola  em- 
pioy  defendant!, 
as  agent!  for 
the  ship,  to  col- 
lect tbe  freight, 
&c., 


promises.  Breach,  that,  although  the  phdntiffii  had  always 
from  the  time  of  making  the  said  agreement  perfiurmed 
and  fulfilled  the  same  on  their  part,  yet  that  the  defend- 
ants did  not  nor  would  perform  their  said  agreement,  nor 
their  said  promise,  but  broke  their  said  promise  and  agree- 
ment, in  this,  to  wit^  that  they  the  defendants  did  not  nor 
would  have  or  procure  a  full  cargo  for  the  said  ship,  the 
rates  of  freight  for  which  would  or  did  average  forty  shill- 
ings per  ton,  according  to  the  true  intent  and  meaning  of 
the  said  agreement,  although  a  reasonable  time  for  so 
doing  had  long  before  the  commencement  of  the  action,  to 
wit,  on  the  day  and  year  aforesaid,  elapsed,  but  therein 
wholly  failed  and  made  default;  by  means  whereof  the 
plaintifis  lost  and  were  deprived  of  divers  large  gains  and 
profits,  amounting  in  the  whole  to  a  large  sum,  to  wit, 
100/.,  which  would  have  accrued  to  them  the  plaintifis  for 
and  in  respect  of  the  freight  of  such  cargo,  and  by  reason 
of  the  premises  would  have  arisen  and  accrued  to  the 
plaintiffs  if  the  defendants  had  performed  their  said  pro- 
mise and  agreement. 

The  second  count  stated,  that  theretofore,  and  before 
the  commencement  of  the  action,  to  wit,  on  the  said  12th 
of  October,  1842,  the  plaintiffs  were  the  owners  of  a  cer- 
tain ship  called  the  Stratheden,  which  was  then  bouud 
and  about  to  sail  upon  a  certain  voyage,  that  is  to  say, 
upon  a  voyage  to  Sydney,  in  New  South  Wales,  of  which 
the  defendants,  who  were  then  shipbrokers  carrying  on 
the  business  of  shipbrokers  in  the  city  of  London,  then 
had  notice :  that  thereupon,  to  wit,  on  the  day  and  year 
aforesaid,  in  consideration  that  the  plaintiffs  would,  at  the 
special  instance  and  request  of  them  the  defendants,  em- 
ploy them  the  defendants,  for  certain  reward  and  com- 
mission to  them  the  defendants  in  that  behalf,  to  act  as 
agents  for  the  said  ship,  for  and  during  her  said  voyage, 
and  in  that  capacity,  amongst  other  things,  to  collect  the 
freight  which  should  become  payable  in  England  to  the 
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plaintiffs  for  and  in  respect  of  goods  shipped  on  board  of         1844. 
the  said  ship  during  her  said  voyage,  and  to  render  a  true         lbww 
and  accurate  account  thereof  to  the  plaintiffs,  and  to  pay  «• 
to  the  plaintiffs  the  balance,  if  any,  which  should  be  due 
to  them  after  deducting  the  amount  of  the  reward  and 
commission  then  due  and  payable  from  the  plaintiffs  to 
the  defendants  as  such  agents,  they  the  defendants  then  defendants  pro- 
undertook  and  promised  the  plaintiffs  so  to  collect  the  Sefrelgh^to^ 
said  freight,  and  so  to  render  such  true  and  accurate  ac-  render  a  true 

aocoant,  and  to 

county  and  so  to  pay  such  balance^  if  any,  to  the  plaintiffs  pay  over  the 
as  aforesaid :  that  the  plaintiffs  confiding  in  the  said  pro- 
mise and  undertaking  of  the  defendants,  did  then  employ 
the  defendants,  for  such  reward  and  commission  as  in  that 
behalf  aforesaid,  to  act  as  agents  for  the  said  ship  for  and 
during  her  said  voyage,  and,  among  other  things,  to  collect 
the  freight  which  should  become  payable  in  England  to 
the  plaintiffs  for  and  in  respect  of  goods  shipped  on  board 
of  the  said  ship  during  her  said  voyage,  and  to  render  a 
true  and  accurate  account  thereof  to  the  plaintiffs,  and  to 
pay  over  to  the  plaintiffs  the  balance,  if  any,  which  should 
be  due  to  them  after  deducting  the  amount  of  the  reward 
and  commission  due  and  payable  by  and  from  the  plaintiffs 
to  the  defendants  as  such  agents:  that  afterwards,  and  a  large  amount 
before  the  commencement  of  the  action,  to  wit,  on  the  ^nJepayaWe 
day  and  year  last  aforesaid,  a  large  amount  of  freight,  to  ^  plaintiflFg. 
wit,  the  sum  of  1000/.,  then  was  payable  in  England  to  the 
plaintiffs  for  and  in  respect  of  goods  shipped  on  board  of 
the  said  ship  during  her  said  voyage ;  and  that,  after  de* 
ducting  the  amount  of  the  said  reward  and  commission 
due  and  payable  from  the  plaintiffs  to  the  defendants  as 
such  agents  as  aforesaid,  a  balance  of  a  certain  large 
amount,  to  wit,  of  the  amount  of  800/.,  did  remain  and 
was  and  still  is  due  and  payable  to  the  plaintiffs  on  ac- 
count of  the  said  freight;  of  all  which  the  defendants 
before  the  commencement  of  the  suit,  to  wit,  on  the.  day 
and  year  aforesaid,  had  notice :  And,  although  the  plain- 
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1844.        tiffs  had  always  been  and  still  were  ready  and  willing  to 
'T*''     ^      allow  the  defendants  to  deduct  and  retain  the  amount  of 

Lewis 

v-  their  said  reward  and  commission  out  of  the  aforesaid 

Brafl£h-.i  freight;  yet  that  the  defendants  broke  their  said  promise 
ThmtdefendaDts  SO  made  to  the  plaintiffs  as  aforesaid,  in  this,  to  wit,  that 
kct  the  freight:  they  the  defendants  did  not  nor  would  coUect  the  said 
freight  so  due  and  payable  to  the  plaintiffs  as  aforesaid, 
although  a  reasonable  time  for  that  purpose  had,  after  the 
same  and  every  part  thereof  had  so  become  due  and  pay- 
able as  aforesaid,  and  long  before  the  commencement  of 
the  action,  to  wit,  on  the  day  and  year  aforesaid,  elapsed, 

2.  That  thej  but  therein  wholly  failed  and  made  default :  and  the  de- 
rrader  an  ac  fendants  further  broke  their  said  promise  so  made  by  them 
count.  J.Q  ^Y^Q  plaintiffs  as  last  aforesaid,  in  this,  to  wit,  that  they 

the  defendants  did  not  nor  would  render  to  the  plaintiffs  a 
true  or  accurate  account  of  the  said  freight,  although  the 
defendants  were  before  the  commencement  of  the  action, 
to  wit,  on  the  day  and  year  aforesaid,  requested  by  the 
plaintiffs  so  to  do,  and  although  a  reasonable  time  for  that 
purpose  had,  after  the  same  and  every  part  thereof  had  so 
become  due  and  payable  as  aforesaid,  and  long  before  the 
commencement  of  the  action,  elapsed,  but  therein  wholly 

3.  Not  paying    failed   and   made   default :   And  the   defendants   further 

over  the  ba- 
lance. '  broke  their  said  promise  so  made  by  them  to  the  plaintiffs 

as  last  aforesaid  in  this,  to  wit,  that  they  did  not  nor 
would,  although  theretofore  and  before  the  commencement 
of  the  action,  to  wit,  on  the  day  and  year  aforesaid,  re- 
quested by  the  plaintiffs  so  to  do,  and  although  a  reason- 
able time  for  that  purpose  had,  after  the  said  freight  and 
every  part  thereof  had  so  become  due  and  payable  as  afore- 
said, and  long  before  the  commencement  of  the  action, 
elapsed,  pay  over  to  the  plaintiffs  the  balance  of  the  said 
freight,  after  deducting  the  amount  of  the  said  reward  and 
commission  due  and  payable  to  them  the  defendants,  but 
thei%in  wholly  failed  and  made  default :  by  means  of  which 
said  breaches  of  promise  the  plaintiffs  had  been  and  were 


Damage. 
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greatly  damnified,  and  prevented  from  receiving  the  same  1844. 

freight,  and  had  lost  and  been  deprived  of  a  large  sum,  to  ^TP'     ' 

wit,  the  sum  of  1000/.,  which  they  otherwise  would  and  «• 
ought  to  have  received  for  and  in  respect  of  the  freigjit 
aforesaid. 

The  declaration  also  contained  counts  for  money  paid.  Money  oounti. 
money  had  and  received,  and  money  found  due  on  an 
account  stated. 

The  defendants  pleaded — ^first,  non  assumpserunt.  Pleas— i.  Non 

assumpserunt. 

Secondly — to  the  first  count,  that  the  said  ship  was  not  2.  Ship  not 
ready  to  have  received  such  cargo  as  therein  in  that  behalf  JS  /i^o?*"^* 
mentioned,  in  manner  and  form  as  the  plaintiffs  had  in 
that  behalf  in  the  first  count  alleged. 

Thirdly — to  the  first  count,  that  the  defendants  did  have  3.  Defendants 
and  procure  a  full  cargo,  the  rates  of  freight  for  which  mi  cargo, 
would  average  forty  shillings  per  ton,  according  to  the  true 
intent  and  meaning  of  the  said  agreement. 

Fourthly — to  the  first  count,  that,  after  the  making  of  <.  That,  be- 
the  promise  in  that  count  mentioned,  and  before  any  pisintiffsez- 
breach  thereof,  and  after  divers  goods  and  merchandizes  Sefendantsfrom 
had  been  had   and  procured  by  the  defendants  for  part  tJ^eir  HabiUty, 

*  "^  with  their  con- 

cargo  for  the  said  ship,  and  placed  on  board  thereof,  and  sent, 
before  the  commencement  of  the  action,  to  wit,  on  the 
day  and  year  last  aforesaid,  the  plaintiffs  exonerated  the 
defendants  by  their  consent  from  their  said  promise,  and 
wholly  released  and  discharged  them  from  further  perform- 
ance thereof;  verification. 

Fifthly — to  the  second  count,  that,  after  the  making  of  5.  Release, 
the  promise  in  that  count  mentioned,  and  before  any  breach 
thereof,  and  before  the  commencement  of  the  action,  to 
wit,  on  the  Ist  of  October,  1842,  the  plaintiffs  exonerated 
the  defendants  from  their  said  promise  in  that  behalf,  and 
released  and  discharged  them  from  performance  thereof; 
verification. 

Sixthly— to  the  second  count,  that,  after  the  making  of  6.  That  plain. 
the  promise  in  that  count  mentioned,  and*  before  breach  ^nd  prevented 

VOL.  VIII.  I  I 
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1844.        thereof,  and  before  the  commencemeiit  of  the  action,  to 

Lbwis"      ^*'  ^^  ^^®  ^*y  *°^  y®*"^  ^^^  aforesaid,  the  plaintiffs 
^-  hindered  and  prevented  the  defendants  from  performing 

Marshall.  . 

defendanufrom  their  said  promise,  to  wit,  by  collecting  the  said  fireight  and 
perfornmig        passage-moncy  themselves,  and  by  divers  other  ways  and 
*        •  means;  verification. 

7.  Iliat  de-  Seventhly — to  the  second  count  so  far  as  related  to  the 
render  an  ac-  s^cond  alleged  breach  of  promise  in  that  count  set  foiih, 
^'^^^              that  the  defendants  did  render  to  the  plaintiffs  a  true  and 

accurate  account  of  the  said  fireight. 

8.  To  die  Eighthly — as  to  the  fourth  and  last  counts,  except  so  fiur 

fonrtii  and  last  .  «••!  ^  •ii 

ooonta,  except  ^  the  causes  of  action  m  those  counts  mentioned  relate  to 
aa^^oo/.,  a  ^^  ^^^  ^f  ^OM.^  parcel  of  the  monies  in  those  counts  men- 
tioned— a  set-off"  for  work  and  labour  by  the  defendants  as 
agents  for  the  plaintiffs,  and  for  commission  and  reward 
pajrable  to  the  defendants  by  the  plaintiffs  in  respect 
thereof,  and  for  money  lent  and  paid  &c«,  and  on  an  ac* 
count  stated. 

9.  Aa  to  tiie  Ninthly — as  to  the  causes  of  action  in  the  fourth  and 

1001,,  i^THMHif 

into  Govt        hist  counts  mentioned  so  fSar  as  they  related  to  die  lOOL, 

parcel,  &c.,  payment  of  that  sum  into  Court,  and  no 
damages  ultra. 

Replicationi.         The   plaintiffs  joined  issue   upon   the   first,    second, 

third,  and  seventh  pleas,  traversed  the  fourth,  fifth,  sixth, 
and  eighth  pleas,  and  took  the  lOOL  out  of  Court  in  satis- 
fiu^on  of  the  causes  of  action  as  to  that  sum. 

The  cause  was  tried  before  Tindal,  C.  J.,  at  the  sittings 
in  London  after  last  Michaelmas  Term.  It  appeared  that 
the  average  rate  of  fireight  for  goods  put  on  board  the 
Stratheden  by  the  brokers  amounted  to  82#.  only  per  ton, 
instead  of  40s.,  as  specified  in  die  guarantie  declared  on 
in  the  first  count;  but  that,  besides  the  goods  so  shipped, 
the  defendants  had  put  on  board  several  steerage  passen- 
gers for  the  voyage,  and  that  the  passage-money  paid  by 
such  steerage  passengers  (15/.  per  head),  after  deducting 
therefirom  the  expense  of  their  diet  during  the  vojrage,  and 


TRINITY  VACATION^  7  &  8  YICTORIJB.  488 

the  aUowance  to  be  made  for  the  tonnage  occupied  hj        1844. 
them  and  their  necessary  stores,  when  added  to  the  freight 
of  the  carffo,  made  the  average  earnings  of  the  whole  ship 
amount  to  more  than  40#.  per  ton. 

The  contract  so  far  as  it  related  to  the  cabin  passengers 
was  performed:  but|  as  to  the  cargo,  it  was  insisted  on  the 
part  of  the  plaintiffs  that  it  had  not  been  performed. 

For  the  defendants,  parol  evidence  was  offered  (a  broker 
and  two  ship-owners)  to  shew  that  the  terms  ^  cargo''  and 
''fieight/'  when  used  in  a  contract  of  this  description,  and 
with  reference  to  the  voyage  on  which  the  Stratheden  was 
engaged,  by  the  general  usage  and  course  of  the  trade 
comprised,  not  only  **  cargo  "  and  "  freight "  in  the  strict 
and  proper  sense  of  those  words,  as  applicable  to  goodi, 
but  comprised  also  steerage  passengers,  and  the  nett  profit 
arising  fit)m  their  passage-money. 

For  the  plaintiffs,  it  was  insisted  that  this  description  of 
evidence  was  inadmissible,  the  terms  of  the  contract  being 
precise  and  free  from  ambiguity. 

His  l(Hrdship  received  the  evidence;  but,  conceiving  that 
it  ought  not  to  have  been  received,  he  ultimately  declined 
to  leave  it  to  the  jury  as  a  mean  of  interpreting  the  con- 
tract, the  words  of  which,  he  told  them,  must  be  construed 
according  to  their  plain  and  ordinaiy  meaning,  and  that  the 
legal  effect  of  the  contract  was,  that  the  defendants,  the 
brokers,  engaged  to  procure  a  full  cargo  of  poods  (properly 
so  called)  which  should  average  a  freight  of  40#.  per  ton, 
which  they  had  failed  to  do;  and  he  directed  the  jury  to 
find  their  verdict  on  the  first  count  for  the  plaintiffs. 

The  jury,  notwithstanding  this  direction  of  his  lordship, 
returned  a  verdict  for  the  defendants  on  the  first  and  third 
counts,  and  for  the  plaintiffs  on  the  second. 

Sir  T.  Wilde,  Serjeant,  in  Hilary  Term  last,  obtained  a 
rule  nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was 

ii2 
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1844.        against  the  evidence  and  against  the  direction  of  the  learned 
Judge. 

Shee  and  Byles,  Serjeants,  in  Easter  Term,  shewed  cause. 
Upon  the  mere  construction  of  the  contract  itself,  apart 
from  the  evidence  offered  to  explain  it,  it  is  by  no  means 
clear  that  the  words  ''cargo"  and  ''freight''  mean  goods^  and 
nothing  else.  "Cargo''  may  include  human  beings;  the 
expression  a  "  cargo  of  slaves  "  is  familiar  on  the  Afirican 
coast.  A  "  cargo  of  convicts,"  or  a  "  cargo  of  emigrants," 
would  be  equally  apt  phrases :  there  is  clearly  nothing  incon- 
sistent in  treating  the  "cargo"  as  consisting  partly  of  goods 
and  partly  of  passengers.  So,  with  respect  to  the  word 
"  freight,"  there  is  no  impropriety  in  applying  it  to  pas- 
sengers. "  Freight  of  passengers  "  is  an  expression  used 
by  Lord  Tenterden  in  a  MS.  note  of  Parish  v.  Crawford, 
Abbott  on  Shipping,  7th  edit.  42  (reported  in  2  Str.  1251). 
So,  in  Abbott,  p.  410,  it  is  said,  that,  "  if  a  pregnant  woman 
be  delivered  during  the  voyage  no  freight  is  due  for  the  in- 
fant." The  words  "  per  ton "  cannot  interfere  with  this 
construction  of  the  contract:  they  are  a  mere  conventional 
expression. — Then,  this  being  a  mercantile  contract,  as- 
suming it  to  be  on  the  £&ce  of  it  ambiguous,  parol  evidence 
of  usage  was  admissible  to  explain  it.  In  Robertson  v. 
French,  4s  East,  180,  Lord  EUenborough,  speaking  of  a 
mercantile  instrument,  says,  "  it  is  to  be  construed  accord- 
ing to  its  sense  and  meaning,  as  collected  in  the  first 
place  from  the  terms  used  in  it,  which  terms  are  them- 
selves to  be  understood  in  their  plain,  ordinary,  and 
popular  sense,  unless  they  have  generally  in  respect  of 
the  subject-matter,  as,  by  the  known  usage  of  trade, 
or  the  like,  acquired  a  peculiar  sense  distinct  from  the 
popular  sense  of  the  same  words;  or,  unless  the  context 
evidently  points  out  that  they  must  in  the  particular  in- 
stance, and  in  order  to  effectuate  the  immediate  inten- 
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tion  of  the  parties  to  that  contract^  be  understood  in         1844. 
some  other  special  and  peculiar  sense/*     In  Donaldson  v.      ^7""^' 

*  *^  Lewis 

Forster,  Abbott,  275,  "  at  the  trial  before  Lord  Kenyon  of  »• 

an  action  on  a  charterparty,  by  which  it  was  stipulated 
that  the  merchant  should  have  the  exclusive  use  of  the  ship 
outwards,  and  the  exclusive  privilege  of  the  cabin,  the 
master  not  being  allowed  to  take  any  passengers,  at  which 
trial  the  defendants  insisted  that  under  a  charterparty  so 
worded  it  was  the  constant  usage  of  trade  to  allow  the 
master  to  take  out  a  few  articles  for  private  trade ;  his  lord- 
ship suffered  evidence  to  be  given  to  prove  this  usage,  ob- 
serving, that,  although  prim&  facie  the  deed  excluded  this 
privilege,  yet  he  thought  it  might  be  explained  by  uniform 
and  constant  usage,  the  usage  being  a  tacit  exception  out 
of  the  deed/'  There  are  numerous  authorities  to  the 
same  effect.  Thus,  in  Vallance  v.  Dewar,  1  Camp.  503, 
where  it  appeared,  that,  according  to  the  usage  of  the 
Newfoundland  trade,  when  ships  arrive  on  the  coast  they 
are  either  employed  for  some  time  in  fishing  (called  bank- 
ing)  or  they  make  an  intermediate  voyage  in  the  American 
seas,  before  beginning  to  take  in  their  homeward  cargo, 
during  which  they  are  protected  by  a  separate  policy ;  it 
was  held,  that,  in  effecting  a  policy  "  lost  or  not  lost,  at 
and  from  Newfoundland  to  a  port  in  Europe,^'  although  the 
ship  was  to  be  employed  in  banking,  it  was  not  necessary 
to  disclose  the  fact  to  the  underwriters,  as  their  risk  only 
commenced  from  the  time  when  the  banking  or  intermedi- 
ate voyage  ended,  and  they  were  bound  to  know  the  nature 
and  circumstances  of  the  branch  of  trade  to  which  the  policy 
related.  A  similar  question  arose  upon  a  similar  policy  in 
Ouffier  v.  Jennings,  1  Camp.  505,  where  Lord  Eldon  said : 
"  I  think  the  practice  of  the  trade  in  this  case  is  as  capable 
of  being  received  in  evidence  as  the  practice  in  other 
cases  in  which  it  has  been  admitted :"  and  he  referred  to 
Noble  V.  Kennoway,  Doug.  510.  In  Moxon  v.  Atkins,  3 
Camp.  200,  which  was  an  action  upon  a  policy  on  goods 
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1844.  "  at  and  fh>m  the  ship's  loading  port  or  ports  in  Amelia  Is- 
land to  London/'  it  appeared  that  the  ship  never  touched  at 
Amelia  Island^  but  took  in  her  cargo  at  Tigre  Island,  which 
lies  a  little  farther  up  the  River  St  Mary's;  and  it  was 
held  that  parol  evidence  was  admissible  to  shew  that  this 
was  the  usaal  mode  in  which  ships  in  the  particular  trade 
took  in  their  cargoes.  So,  in  Robertmm  v.  Clarke,  I  Bing. 
4415,  8  Moore,  622,  evidence  was  received  to  shew,  that, 
in  mercantile  acceptation,  the  Mauritius  is  esteemed  an 
Indian  island.  And  in  Palmer  v.  Blackburn,  1  Bing.  61, 
7  Moore,  8d9,  the  general  principle  of  insurance,  that  the 
insured  shall,  in  case  of  a  loss,  recover  no  more  than  an 
indemnity,  was  allowed  to  be  controlled  by  parol  evidence  of 
a  mercantile  usage  to  the  contrary.  Burrough,  J.,  there 
said :  **  In  questions  on  policies  of  insurance,  the  course 
has  always  been  to  ascertain  the  custom  of  merchants : 
there  is  a  strong  instance  of  this  in  PeUy  v.  The  Royal  Ex- 
change  Asmrance  Company,  1  Burr.  341,  where,  it  being 
found  to  be  an  universal  and  well-known  usage  for  China 
ships  to  unrig  and  place  their  tackle  in  a  warehouse  on 
Bank  Saul  in  Canton  River,  the  insurers  on  a  ship  were  held 
liable  for  a  loss  happening  to  her  tackle  by  fire  on  this  Bank 
Saul.  Now,  the  usage  in  the  present  instance  is  as  well 
known  to  all  the  brokers  as  that  was  relating  to  Bank 
Saul,  and  in  these  cases  the  usage  of  trade  has  always  been 
the  ground  of  decision."  In  Powell  v.  Horion,  8  Scott, 
110,  2  Bing.  N.  C.  668,  the  defendant  contracted  to  sell  to 
the  plaintifiPs  ''  Scott  &  Co.,  75  barrels  mess  pork  at  53«.  per 
barrel;"  and  it  was  held  that  parol  evidence  was  admissible 
to  shew  what  meaning  that  language  bore  in  the  market. 
So,  in  Roes  v.  Tliwaite  and  Backhouse  v.  Ripley,  Park.  Ins. 
25,  evidence  was  admitted  to  shew  that  goods  lashed  or 
stowed  on  deck,  the  captain's  clothes,  and  the  ship's  pro- 
visions, are  not  within  a  general  policy  on  goods.  In  Da 
Costa  V.  Edmunds,  4  Camp.  142,  in  an  action  on  a  policy 
of  insurance  '^  on  forty  carboys  of  vitriol,"  which  having 
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caught  fire,  were  neoessarily  thrown  overboard.  Lord  Ellen-  1844. 
borongh  admitted  evidence  to  shew  that  it  was  usual  to  carry 
vitriol  on  deck.  In  Gould  v.  Olwer,  2  M.  &;  Gr.  208, 2  Scott, 
H.^241,BXkdinMilwardY.Hibbert,  3aB.120, 2  Gale&D. 
142,  similar  evidence  was  received.  In  Power  v.  TVhiimore, 
1  M.  &  Sel.  141,  it  was  held  that  the  insurer  of  goods  to  a 
fineign  country  is  not  liable  to  indemnify  the  assured  (a 
sulgect  of  that  country),  who  is  obliged  by  the  decree  of  a 
Court  there  to  pay  contribution  to  a  general  average  which 
by  the  law  of  this  country  could  not  have  been  demanded, 
where  it  does  not  appear  that  the  parties  contracted  upon 
the  footing  of  some  usage  among  merchants,  obtaining  in 
the  foreign  country,  to  treat  the  same  as  general  average, 
but  such  usage  is  to  be  collected  merely  from  the  recitals 
and  assumption  made  in  the  decree.  ''This  contract,''  said 
Lord  EUenborough,  ''must  be  governed  in  point  of  con- 
struction by  the  law  of  England,  where  it  was  framed, 
couched  as  it  is  in  the  terms  of  an  instrument  in  general 
and  familiar  use  and  of  known  meaning  in  England,  unless 
the  parties  are  to  be  understood  as  having  contracted  on 
the  foot  of  some  other  known  general  usage  amongst 
merchants  relative  to  the  same  subject,  and  shewn  to  have 
obtained  in  the  country  where  by  the  terms  of  the  contract 
the  adventure  is  made  to  determine,  and  where  a  genera\ 
average  (if  such  should  under  the  events  of  the  voyage  be 
claimed)  would  of  course  come  to  be  demandable.''  Lord 
Tenterden,  in  Simonds  v.  White,  2  B.  &  C.  805,  4  D.  & 
B.  875,  speaking  of  general  average,  says:  "  The  shipper  of 
goods,  tacitly,  if  not  expressly,  assents  to  general  average 
as  a  known  maritime  usage,  which  may,  according  to  the 
events  of  the  voyage,  be  either  beneficial  or  disadvantageous 
to  him.  And,  by  assenting  to  general  average,  he  must 
be  understood  to  assent  also  to  its  adjustment,  and  to  its 
adjustment  at  the  usual  and  proper  place;  and  to  all  this 
it  seems  to  us  to  be  only  an  obvious  consequence  to  add 
that  he  must  be  understood  to  consent  also  to  its  adjustment 
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1844.  according  to  the  usage  and  law  of  the  place  at  which  the 
adjustment  is  to  be  made.  I  am  to  be  understood  as  apeiaking 
of  a  case  depending  upon  general  rules  and  reason,  and 
not  upon  a  special  or  particular  contract.  It  is  of  infinite 
importance  to  maritime  commerce  that  its  regulations 
should  be  as  simple  and  as  few  in  number  as  general  justice 
will  permit.  The  wisest  and  most  equitable  rules  may 
occasionally  in  a  particular  case  be  productive  of  an  incon- 
venience, but  such  occasional  and  particular  inconvenience 
is  a  much  less  evil  than  the  confusion  and  uncertainty  that 
never  fail  to  accompany  a  multiplicity  of  minute  r^ula- 
tions."'  In  Hutton  v.  Warren,  1  M.  &  W.  474,  Parke,  B., 
in  delivering  the  judgment  of  the  Court  of  Exchequer,  sajrs: 
''It  has  been  long  settled,  that,  in  commercial  transactions, 
extrinsic  evidence  of  custom  and  usage  is  admissible  to 
annex  incidents  to  written  contracts,  in  matters  with  respect 
to  which  they  are  silent.  The  same  rule  has  also  been 
applied  to  contracts  in  other  transactions  of  life,  in  which 
known  usages  have  been  established  and  prevailed;  and 
this  has  been  done  upon  the  principle  of  presumption,  that, 
in  such  transactions,  the  parties  did  not  mean  to  express 
in  writing  the  whole  of  the  contract  by  which. they  intended 
to  be  bound,  but  to  contract  with  reference  to  those  known 
usages.  Whether  such  a  relaxation  of  the  common  law 
was  wisely  applied  where  formal  instruments  have  been 
entered  into,  and  particularly  leases  under  seal,  may  well 
be  doubted,  but  the  contrary  has  been  established  by  such 
authority,  and  the  relations  between  landlord  and  tenant 
have  so  long  been  regulated  upon  the  supposition  that  all 
customary  obligations  not  altered  by  the  contract  are  to 
remain  in  force,  that  it  is  too  late  to  pursue  a  contrary 
course;  and  it  would  be  productive  of  much  inconvenience 
if  this  practice  were  now  to  be  disturbed  '^(4).  In  Haynes  v. 
Halliday,  5  M.  &  P.  572,  7  Bing.  587,  the  defendant,  the 

(4)  See  the  cases  upon  this  subject  collected  in  the  notes  to  WiggUt- 
tDorth  y.  Dallison^  1  Smith's  Leading  Cases,  305  et  seq. 
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'master  of  a  yessel,  agreed  in  writing  to  take  oat  to  the  1844. 
Cape  of  Qood  Hope  a  boat  belonging  to  the  plaintiff^  not 
exceeding  thirty  feet  in  length  and  ten  in  width;  the  plain* 
tiff  tendered  a  boat  within  these  dimensions^  bat  it  was 
a  decked  boat :  the  defendant  refased  to  take  it  on  board 
unless  the  deck  were  removed :  evidence  was  given  that  it 
was  the  custom  to  remove  the  decks  of  such  boats,  as  they 
tended  to  impede  the  navigation  of  the  vessel:  and  it  was 
held  that  such  evidence  was  properly  received.  In  Hutchison 
V.  Bowker,  5  M.  &  W.  535,  which  was  an  action  of  assump*- 
sit  for  the  non*delivery  of  certain  barley,  it  appeared  that 
the  defendants  wrote  to  the  plaintiffs  offering  them  a  certain 
quantity  of  "  good  ^'  barley  upon  certain  terms ;  to  which 
the  plaintiffs  answered,  after  quoting  the  defendant's  let- 
ter, as  follows : — ''  of  which  offer  we  accept,  expecting  you 
will  give  nsfine  barley  and  full  weight  :'*  the  defendants  in 
reply  stated  that  their  letter  contained  no  such  expression 
as  fine  barley,  and  declined  to  ship  the  same :  evidence 
was  given  at  the  trial  that  the  terms  ''  good  '^  and  "  fine  " 
were  terms  well  known  in  the  trade ;  and  the  jury  found 
that  there  was  a  distinction  in  the  trade  between  them : 
and  the  Court  held,  that,  although  it  was  a  question  for 
the  jury  what  was  the  meaning  of  those  terms  in  a  mer* 
cantile  sense,  yet  that,  they  having  found  what  that  mean- 
ing was,  it  was  for  the  Court  to  determine  the  meaning  of 
the  contract ;  and  they  held  that  there  was  not  a  sufiicient 
acceptance.  Here,  the  contract  makes  no  mention  of 
steerage  passengers;  whereas  it  is  a  known  practice  to 
carry  passengers  of  that  class ;  and  they  must  be  under- 
stood to  have  contracted  with  reference  to  such  known 
practice.  [Tindal,  C.  J. — Your  argument  would  have  been 
the  same  if  the  contract  had  been  silent  as  to  cabin  pas- 
sengers.] 

Sir  T.  Wilde,  Serjeant  (/.  W.  Smith  was  with  him),  in 
support  of  his  rule. — ^The  defendants  contracted  to  provide 
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1844.^  a  certain  number  of  cabin  passengers,  and  for  the  rmt  of 
the  ship  a  full  cargo  to  average  a  freight  of  40f .  per  ton. 
The  words  ''  cargo  '^  and  '^  freight''  are  to  be  construed  ao* 
cording  to  their  ordinary  meaning.  The  cargo  is  to  be  a 
full  cargo,  not  something  that  shall  be  equiyalent  to  cai^; 
and  it  is  to  be  a  subject  susceptible  of  estimation  hj  ton* 
nage.  Passage-money  has  never  yet  been  recoyered  as 
^  freight ''  in  an  action  upon  a  policy.  Then,  the  contract 
being  unambiguous,  parol  evidence  was  not  receivable. 
The  rule  is  thus  deduced  fix>m  the  authmties  cited  in  the 
last  edition  <rf  Abbott  on  Shipping,  p.  274 :  ''  The  construc- 
tion of  charterparties,  as  of  other  mercantile  contracts,  shall 
be  conformable  to  the  usage  of  trade  in  general,  and  of  the 
particular  trade  to  which  they  relate.  By  this  rule  it  is 
not  to  be  understood  that  a  commercial  usage,  however  well 
established,  can  be  of  efllcacy  to  defeat  the  essential  provi* 
sions  of  a  contract,  or  the  plain  meaning  expressed  by  the 
parties  to  it,  but  that  on  points  respecting  which  the  lan- 
guage employed  by  them  is  ambiguous,  or  respecting 
which  they  have  been  silent,  proof  of  a  course  and  practice 
of  trade,  which  must  have  been  known  to  them,  may  be 
received  as  a  means  of  discovering  the  real  intention.  The 
law  presumes  in  such  cases  that  they  did  not  mean  to  com- 
mit to  writing  the  whole  of  the  contract  by  which  they  in- 
tended to  be  bound,  but  to  contract  on  the  understanding 
that  known  usages  might  be  imported  into  their  agreement 
to  explain  what  its  terms  have  left  doubtful,  and  to  effect 
their  object  where  it  has  not  been  expressed.  Particular 
words  also  may  have  generally  acquired  in  respect  of  the 
subject-matter  of  the  contract  a  peculiar  sense  distinct 
from  their  plain,  ordinary,  and  popular  sense,  and  evidence 
of  the  conventional  meaning  is  receivable  to  effectuate  the 
immediate  intention  of  the  parties  by  whom  they  have 
been  employed.''  Assuming  that  to  be  the  correct  prin- 
ciple, the  present  case  does  not  fall  within  that  class. 
There  is  nothing  doubtful  or  ambiguous  upon  the  fiice  of 
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the  contract :  there  is  therefore  no  necessity  for  resorting 
to  parol  evidence  of  usage  or  custom,  than  which  none  can 
possibly  be  in  ffcneral  more  loose  or  more  unsatisfactory.  ^^ 

r-.  __  _  .,  ,^  Marshall. 

[It  was  agreed  between  the  parties  that  the  Court 
should  decide  upon  the  construction  of  the  contract ;  and, 
if  they  should  think  the  parol  evidence  admissible,  should 
determine  as  to  the  effect  of  it.] 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court. 
The  question  which  has  been  argued  before  us  arises  on  the 
issue  taken  in  the  third  plea  upon  an  allegation  in  the  first 
count  o(  the  declaration.  That  count  was  framed  upon  a 
letter  of  guarantie  written  by  the  defendants,  the  ship-* 
brokers,  to  the  plaintiffs,  the  owners  of  the  ship  Stratheden, 
by  which  letter  the  defendants  engaged  with  the  plaintiffs 
''  to  have  a  full  cargo  for  the  Stratheden,  the  rates  of  freight 
for  which  would  average  40«.  per  ton,  and  at  least  nine 
cabin  passengers,  passage-money  average  75/.^'  The  breach 
of  contract  assigned  in  the  declaration  was,  "  that  the  de- 
fendants did  not  have  and  procure  a  full  cargo  for  the  said 
ship,  the  rates  of  freight  for  which  would  average  409.  per 
ton,  according  to  the  true  intent  and  meaning  of  the  agree- 
ment :"  and  the  defendants  in  their  third  plea  took  issue 
upon  this  breach,  in  the  terms  in  which  it  was  framed.  At 
the  trial  it  was  proved  that  the  average  rate  of  freight  for 
goods  put  on  board  by  the  brokers  amounted  to  82«.  only 
per  ton,  instead  of  40s.  as  specified  in  the  guarantie :  but 
it  was  also  proved,  that,  besides  the  goods,  the  brokers  had 
shipped  on  board  several  steerage  passengers  for  the  voyage, 
and  that  the  passage-money  paid  by  such  steerage  pas- 
sengers, after  deducting  therefrom  the  expense  of  their 
diet  during  the  voyage,  and  the  allowance  to  be  made  for 
the  tonnage  occupied  by  them  and  their  necessary  stores, 
when  added  to  the  freight  of  the  cargo,  properly  so  called, 
made  the  average  earnings  of  the  whole  ship  per  ton 
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1844.  amount  to  more  than  40s.  And  the  question  at  the  trial 
was,  whether  this  was  a  performance  of  the  terms  of  the 
guarantie. 

The  defendants  offered  parol  evidence  to  prove  that  the 
terms  "  cargo  "  and  ^^  freight/'  when  used  in  a  contract  of 
this  description^  and  with  reference  to  the  voyage  on  which 
this  vessel  was  engaged,  did,  by  the  general  usage  and 
course  of  the  trade,  not  only  comprise  cai^  and  fireight 
in  the  strict  and  proper  sense  of  those  words  as  applicable 
to  goods,  but  comprised  also  steerage  passengers  and  the 
nett  profit  arising  from  their  passage-money.  The  plaintiffs, 
on  the  other  hand,  objected  to  the  admissibility  of  this  evi- 
dence, where  the  terms  of  the  contract  were,  as  they  con* 
tended,  precise  and  perfectly  firee  from  all  ambiguity.  I 
thought,  however,  that  the  case  fell  within  that  class  of 
mercantile  contracts  in  which  such  evidence  had  been  held 
admissible,  and  received  it  accordingly.  But,  as  the  evi* 
dence  appeared  to  me,  after  it  had  been  received,  to  be 
not  admissible,  I  declined  to  leave  it  to  the  jury  as  a  mean 
of  interpreting  the  contract,  but  told  them  the  words  of 
the  agreement  must  be  interpreted  in  their  plain  and  or- 
dinaiy  meaning,  and  that  the  legal  effect  of  the  contract 
was,  that  the  brokers  engaged  to  procure  a  full  cargo  of 
goods,  properly  so  called,  which  should  average  a  fireight  of 
408.  a  ton,  which  they  had  not  done ;  and  that  the  jury 
should  therefore  find  their  verdict  on  the  first  count  for  the 
plaintiffs.  The  jury,  nevertheless,  found  their  verdict  upon 
this  count  for  the  defendants,  and  the  case  comes  before 
us  on  a  motion  for  a  new  trial  as  upon  a  verdict  against 
the  evidence  and  the  direction  of  the  Judge. 

Upon  shewing  cause  against  the  rule,  it  was  contended 
on  the  part  of  the  defendants — first,  that  I  ought  not  to 
have  withdrawn  the  effect  of  such  evidence  from  the  jury, 
and  taken  the  construction  of  the  contract  upon  myself — 
and  secondly,  that  the  evidence  given  at  the  trial  proved 
the  construction  of  the  contract  was  that  which  the  de- 
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fendants  had  contended  for.  And^  as  the  respective  par-  1844. 
ties,  upon  the  discussion  of  the  question,  have  requested 
the  Court  to  substitute  themselves  for  the  jury,  and  to 
make  a  final  conclusion  of  the  question  between  them  both 
as  to  the  law  and  fact,  it  becomes  necessary  to  decide  both 
questions. 

Upon  the  first  point,  we  take  the  acknowledged  distinc- 
tion to  be  this: — ^if  the  evidence  offered  at  the  trial  by 
either  party  is  evidence  by  law  admissible  for  the  determi- 
nation of  the  question  before  a  jury,  the  Judge  is  bound  to 
lay  it  before  them,  and  to  call  upon  them  to  decide  upon 
the  effect  of  the  evidence ;  but,  whether  such  evidence  when 
offered  is  of  that  character  and  description  which  makes  it 
admissible  by  law,  is  a  question  which  is  for  the  determi- 
nation of  the  Judge  alone,  and  is  left  solely  to  his  decision. 
On  the  present  occasion,  the  question  was  whether  there 
was  a  recognised  practice  and  usage  with  reference  to  the 
voyage  and  business  out  of  which  the  written  contract,  the 
subject-matter  of  the  action,  arose,  and  to  which  it  related, 
which  gave  a  particular  sense  to  the  words  employed  in  it, 
so  that  the  parties  might  be  supposed  to  have  used  these 
words  in  such  sense. 

The  character  and  description  of  evidence  admissible  for 
that  purpose  is  the  fact  of  a  general  usage  and  practice  pre- 
vailing in  the  particular  trade  or  business,  not  the  judg- 
ment and  opinion  of  the  witnesses:  for,  the  contract  may  be 
safely  and  correctly  interpreted  by  reference  to  the  fact  of 
usage;  as  it  may  be  presumed  such  fact  is  known  to  the 
contracting  parties,  and  that  they  contract  in  conformity 
thereto:  but  the  judgment  or  opinion  of  the  witnesses 
called,  affords  no  safe  guide  for  interpretation,  as  such  judg- 
ment or  opinion  is  confined  to  their  own  knowledge.  And 
upon  referring  to  the  notes  of  the  evidence  on  the  trial,  we 
incline  to  think  the  evidence  offered  fell  under  the  latter 
character  and  description,  and  upon  that  ground  was  pro- 
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We  therefore  thinks  upon  this  evidence,  iustead  of  a  new  1844. 
trials  the  verdict  which  has  been  for  the  defendants  upon  lbwis 
the  first  count  should  be  set  aside  on  the  usual  terms,  and    ^,    ^* 

Marshall. 

be  entered  for  the  plaintiffs,  for  such  sum  as  shall  be  ascer- 
tained between  the  parties  under  the  agreement  entered 

into. 

Rule  accordingly. 


KaYE  v.  DuTTON.  Saiurdayf 

AJume  29M. 
SSUMPSIT.    The  first  count  of  the  declaration  stated,  The  plaintiff  de- 

that,  by  a  certain  agreement  or  instrument  in  writing  made  sampsit°iipoii 
by  the  defendant,  theretofore,  to  wit,  on  the  22nd  of  Sep.  ^^^^^^^Xr 
tember,  1886,  after  reciting  that  Peter  Mainwaring  Whit-  redtingthatone 
nail,  in  his  life-time,  released  and  assured  by  deeds  of  the  time  mortgag^ 
30th  and  31st  of  May,  1832,  his  freehold  dweUing-houses  S^^^!^ 
and  hereditaments  at  Windsor,  in  Upper  Parliament  Street,  ^^  3500/. ; 

,  that  R.  and  B. 

in  Toxteth  Park,  unto  Robert  Rockliff  and  Hugh  BuUen,  required  w.  to 
their  heirs  and  assigns,  by  way  of  mortgage,  to  secure  the  plid^tiff  toVin 
re-payment  of  8500/.;   and  also  reciting  that  the  said  ^"^jJ^Jl^ 
Bobert  Rockliff  and  Hugh  Sullen  required  the  said  P.  M.  iecunty  for  that 

.  ...,,,  ■^™  *'>d  inter- 

Whitnall  to  obtain  the  plaintiff  to  join  him  in  a  bond  as  a  est ;  that  the 

defendant  had 
trace  the  death  of  W.  taken  upon  himself  the  management  of  the  estate  of  W.,  and  had  paid  to 
R.  and  B.  3370/. ;  that  the  plaintiff  had  been  called  upon  as  snretj  and  had  paid  to 
R.  and  B.  130/. ;  that  the  ddendant  had  repaid  him  48/.,  leaving  82/.  dne ;  that  the  de- 
fsodant  had  agreed  to  repay  the  plaintiff  the  82/.  ont  of  the  monies  which  might  arise 
from  the  sale  of  the  mortgaged  premises,  and  in  the  meantime  to  appropriate  the  rents 
towards  payment  of  the  same,  as  the  plahitiff  had  a  lien  npon  the  premises  for  the  same ; 
that  the  defendant  had  requested  the  plaintiff  to  release  and  convey  all  his  estate  and  interest 
in  Uie  premises  to  A.  and  L.,  which  he  had  done,  reserving  his  lien — it  was  witnessed,  that,  in 
consideration  of  the  plaintiff's  having  paid  the  130/.  to  R.  and  B.  in  part  discharge  of  the 
mortgage,  and  in  consideration  of  his  having  released  and  conveyed  all  hjs  estate  and  interest 
in  tfie  premiaes  to  A.  and  L.,  and  in  order  to  secure  to  the  plaintiff  the  re-payment  of  the  82/., 
the  defendant  undertook  and  agreed  with  the  plaintiff  to  pay  him  the  same,  with  interest,  out 
of  the  proceeds  of  the  premises  when  sold,  and  in  the  meantime  to  appropriate  the  rents  in 
liquidatioii  of  the  same.  The  declaration  then  proceeded  to  state,  that,  in  consideration  of  the 
premises,  the  defendant  promised  the  plaintiff  to  perform  the  agreement;  and  alleged  for 
braach,  that,  although  the  defendant  had  received  rents  to  a  suficient  amount,  he  had  feiled 
to  pay  : — Held,  that,  as  the  declaration  did  not  shew  that  the  plaintiff  had  any  interest  in  the 
premises  eioept  that  which  he  reserved,  his  release  and  convejrance,  though  executed  at  the  de- 
fendant's request,  formed  no  legal  consideration  for  the  promise  allied  to  have  been  made  by 
fkit  defendant. 
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1844.  collateral  secmritj  to  further  secure  the  re-paTment  of  the 
taid  8om  of  3500/.  and  interest ;  and  also  reciting  that  the 
defendant  had,  since  the  death  of  the  said  P.  M.  Whitnall, 
taken  npon  himself  the  management  of  the  estate  of  the 
said  P.  M.  Whitnall,  and  had  paid  to  the  said  Bobert  Bock- 
liff  and  Hngh  Bollen  3370/. ;  and  also  reciting  that  the 
said  Hugh  Bullen  and  Bobert  Bockliff  had  caUed  upon  the 
plaintiff  for  payment  of  the  said  mortgage,  as  he  was  surety 
for  the  said  P.  M.  Whitnall  in  the  said  bond,  and  that  the 
plaintiff  thereupon  paid  to  the  said  Hugh  Bullen  and  Bobert 
Bockliff  the  sum  of  130/.  on  the  1st  of  May,  1835;  and 
also  reciting  that  the  defendant  had  repaid  the  plaintiff 
the  sum  of  4SL,  leaving  due  to  him  the  sum  of  82/.,  and 
that  such  last-mentioned  amount  the  defendant  had  agreed 
to  repay  to  the  plaintiff  out  of  the  monies  which  might 
arise  from  the  sale  of  the  said  hereditaments  and  premises 
when  the  same  should  be  sold,  and  in  the  meantime  to  ap- 
propriate the  rents  of  the  said  hereditaments  and  premises 
towards  payment  of  the  same  sum,  as  the  plaintiff  had  a 
lien  on  the  said  hereditaments  and  premises  for  the  said 
sum  of  82/. ;  and  also  reciting  thai  the  defendant  had  re- 
gueited  the  piainiiff  to  release  and  convey  all  kis  estate  and 
interest  in  the  said  hereditaments  and  premises  to  Alison 
and  Lenox,  and  that  that  he  had  already  done,  reserving  to 
himself  a  lien  on  the  said  property  as  aforesaid — ^It  was  by 
the  said  agreement  or  instrument  in  writing  witnessed, 
that,  in  consideration  of  the  plaintiff's  haying  paid  to  the 
said  Hugh  Bullen  and  Bobert  Bockliff  the  said  sum  of 
130/.,  in  part  discharge  of  the  said  mortgage,  and  in  con- 
sideration of  the  plaintiff's  having  released  and  conveyed 
all  his  estate  and  interest  in  the  said  hereditaments  to  Ali- 
son and  Lenox,  (reserving  to  himself  the  said  lien),  and  in 
order  to  secure  to  the  plaintiff  the  re-payment  of  the  said 
sum  of  82/.,  he  the  defendant  did  thereby  for  himself  un- 
dertake and  agree  with  the  plaintiff,  his  executors,  admi- 
nistrators, and  assigns,  to  pay  to  him  or  them  the  said  sum 
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of  82/.,  with  interest  thereon^  oat  of  the  proceeds  to  arise  1844. 
from  the  sale  of  the  said  hereditaments  and  premises  when 
the  same  should  be  sold,  and  in  the  meantime  and  until 
such  sale  was  effected  to  appropriate  the  rents  of  the  said 
hereditaments  and  premises  in  liquidation  of  the  said  sum 
so  doe  to  the  plaintiff  as  aforesaid ;  as  by  the  said  agree- 
ment or  instrument  in  writing,  reference  being  thereunto 
had,  will  appear :  Averment,  that,  the  said  agreement  or 
instrument  in  writing  being  so  made  as  aforesaid,  he,  the 
defisndant,  in  conrideration  of  the  premises,  afterwards,  to 
wit,  on  the  said  22nd  of  September,  1836,  promised  the 
I^aintiff  to  observe  and  perform  the  said  agreement  or  in- 
strument in  writing  in  all  things  therein  contained  and  on 
his  the  defendant's  part  to  be  observed  and  performed : 
that,  after  the  said  agreement  or  instrument  in  writing  was 
made  as  aforesaid,  and  before  the  said  sale  therein  men- 
tioned  was  effected,  to  wit,  on  the  SOth  of  September,  1836> 
and  on  divers  other  days  between  that  day  and  the  com- 
mencement of  the  suit,  the  defendant  received  the  said 
rents  in  the  said  agreement  or  instrument  mentioned,  to  a 
large  amount,  to  wit,  to  the  amount  of  2000/.,  which  he 
could  and  might  and  ought  according  to  the  said  agree- 
ment or  instrument  in  that  behalf  to  have  appropriated  in 
liquidation  of,  and  which  were  sufficient  to  liquidate,  the 
said  sum  of  82iL  so  due  to  the  plaintiff  as  aforesaid;  yet  the  BreKh. 
defendant,  disregarding  the  said  agreement  or  instrument, 
and  his  said  promise,  did  not  nor  would,  although  thereto- 
fore, to  wit,  on  the  Ist  of  September,  1839,  requested  by 
the  plaintiff  so  to  do,  appropriate  the  said  rents  so  received 
by  him  as  aforesaid,  or  any  part  thereof,  in  liquidation  of 
the  said  sum  of  82/.  so  due  to  the  plaintiff  as  aforesaid,  or 
pay  the  same  rents,  or  any  part  thereof,  to  the  plaintiff  on 
account,  or  in  discharge,  or  part  dischaige  of  that  sum  of 
monqr>  or  otherwise  howsoever,  but  wholly  refused  so  to 
do,  and  the  last-mentioned  sum  of  82/.  is  still  wholly  un- 
liquidated and  wholly  due  and  unpaid  to  the  plaintiff. 

▼OL.  VIII.  K  K 
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1844.  To  this  count  the  defendant  pleaded  amongst  others  two 

special  pleas,  to  the  replications  to  which  he  demurred  spe- 
cially ;  but,  upon  the  argument  in  Easter  Term  last,  the 
pleas  were  abandoned,  and  objection  taken  to  the  de- 
claration. 

DowUng,  Serjeant,  for  the  defendant. — The  declaration 
is  open  to  three  objections — first,  it  discloses  no  considera- 
tion for  the  promise  alleged — secondly,  the  consideration 
(if  any)  is  a  mere  moral  consideration — thirdly,  the  con- 
sideration being  executed,  it  can  only  sustain  an  implied 
promise,  and  the  express  promise  here  alleged  differs  firom 
the  only  promise  that  can  be  implied  by  law. 

1.  Construing  the  declaration  in  the  way  the  most 
fitvourable  for  the  plaintiff,  it  in  substance  appears  that  he 
being  surety  for  Whitnall,  the  mortgagor,  paid  130/.  to  the 
mortgagees;  that  the  defendant  (who  had  taken  upon  him- 
self the  management  of  the  estate  of  Whitnall)  had  repaid 
him  4SL,  and  promised  to  pay  him  the  residue  out  of  the 
proceeds  of  Whit  nail's  estate;  that  the  plaintiff,  at  the  re- 
quest of  the  defendant,  released  and  conveyed  all  his 
interest  in  the  premises  to  Alison  and  Lenox,  reserving  to 
himself  a  lien  on  the  said  property.  That  discloses  no  con- 
sideration whatever  for  the  defendant's  promise:  the  only 
interest  the  plaintiff  ever  had  in  the  premises  was  the  lien, 
which  entitled  him  to  stand  in  equity  in  the  position  of 
the  mortgagees — Ccpis  ▼•  Middkton,  Turn.  &  Buss.  224. 
The  consideration  might  have  been  good  if  it  had  been 
alleged  that  the  plaintiff  executed  an  instrument  purport- 
ing to  convey  an  interest.  In  Wilkinson  v.  OliiAeraj  1 
Bing.  N.  C.  490, 1  Scott,  461,  the  declaration  stated,  that, 
in  consideration  that  the  plaintiff,  at  the  request  of  the  de- 
fendant, had  given  the  defendant  a  letter  written  by  O., 
since  deceased,  by  means  of  which  letter  the  defendant  was 
enabled  to  and  did  determine  controversies,  and  obtain  a  large 
portion  of  O.'s  effects,  the  defendant  promised  to  give  the 
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plaintiff  1000/.:  and  it  was  held  that  the  declaration  dig-  1844. 
closed  a  sufficient  consideration  to  sustain  an  action  on  the 
promise.  It  may  be  said  that  the  consideration  here  is 
not  simply  executed^  because  the  conveyance  is  stated  to 
have  been  made  at  the  request  of  the  defendant — Lamp- 
leiffh  y,  Brafhwait,  Hob.  105^  Moore^  866 :  but  the  mere 
request  will  not  avail. 

2.  No  consideration  appears  upon  the  face  of  the  de- 
claration other  than  a  mere  moral  consideration^  to  which 
the  law  will  give  no  effect.  A  past  consideration  will  not 
support  a  subsequent  promise — Jeremy  v.  Goochmariy  Cro. 
Eliz.  442;  Barker  v.  Halifax,  Cro.  Eliz.  741 ;  Docket  v. 
Voiyel,  Gro.  Eliz.  885.  The  express  promise  alleged  and 
the  promise  implied  by  law  must  be  co-extensive — Veitch 
V.  Bu89eU,  3  Q.  B.  928,  8  G.  &  D.  198.  \Tindal,  C.  J.— 
No  doubt,  a  subsequent  express  promise  will  not  convert 
into  a  debt  that  which  of  itself  was  not  a  legal  debt.] 

8^  It  is  difficult  to  say  what  implied  promise  could  arise 
from  the  facts  here  stated;  but  certainly  it  would  not  be 
the  promise  alleged.  An  executed  consideration  will  only 
sustain  such  a  promise  as  the  law  will  imply — Brown  v. 
Crump,  1  Marsh.  567, 6  Taunt.  300.  In  Granger  v.  Collins, 
6  M.  &  W.  468,  the  declaration  (in  assumpsit)  stated,  that 
whereas  before  and  at  the  time  of  making  the  agreement 
thereinafter  mentioned,  the  defendant  held  the  house  and 
premises  thereinafter  mentioned,  for  the  residue  of  a  term 
of  years,  and  thereupon  afterwards,  to  wit,  on  &c.,  agreed 
to  let  to  the  plaintiff,  who  then  agreed  to  take  of  the  de- 
fendant, the  said  house  and  premises  at  a  certain  rent; 
and,  in  eoMideration  of  the  premises,  the  defendant  promised 
the  plaintiff  that  he  should  quietly  hold  and  enjoy  the  said 
house  and  premises  during  the  said  term,  without  any 
eviction  firom  the  parties  entitled  to  the  reversion;  never- 
theless he  the  plaintiff  was  evicted  by  the  party  entitled  to 
the  reversion:  and  it  was  held,  on  demurrer,  that  the  de- 
claration was  bad,  inasmuch  as,  the  plaintiff  having  declared 

K  K  2 


500  IN  THE  COMMON  PLEA8^ 

1844.  on  the  simple  relation  of  landlord  and  tenant^  no  such  duty 
a8  that  laid  on  the  defendant*8  promise  arose  from  that  re- 
lation. Soj  in  Hopkinson  ▼.  Logan,  5  M.  &  W.  241^  it  was 
held  that  an  executed  consideration^  whereon  the  law  im- 
plies a  promise  to  pay  on  request  (as,  upon  an  account 
stated),  is  not  sufficient  to  support  a  promise  to  pay  at  a 
future  day.  Parke,  B.,  there  said :  '^  The  promise  which 
arises  in  law  upon  an  account  stated,  is,  to  pay  on  request, 
and  any  other  promise  is  nudum  pactum,  unless  made 
upon  a  new  consideration.^'  Alderson,  B.,  sud :  ''  The  con- 
sideration is  clearly  executed,  and  the  promise  which  the 
law  implies  thereon  is,  to  pay  on  request.  In  order  to 
convert  that  promise  into  a  promise  to  pay  at  a  future  day, 
there  must  be  a  new  consideration.  Here  there  is  none, 
and  on  that  ground  the  declaration  is  bad.  If  it  were 
otherwise,  the  consequence  would  follow,  that,  as  such  a 
promise  may  be  by  word  of  mouth,  the  statute  of  limita^ 
tions  might  always  be  evaded  without  a  writing.'^  And 
Maule,  B.,  said:  ''  I  agree  that  an  executed  consideration 
is  no  consideration  for  any  other  promise  than  that  which 
the  law  would  imply;  if  it  were,  there  would  be  two  co- 
existing promises  on  one  consideration."  So,  in  Itoscoria 
V.  Thomas,  2  Gale  &  D.  508,  2  Q.  B.  4S4,  the  declaration 
(in  assumpsit)  stated,  that,  theretofore,  to  wit,  on  the  29th 
of  September,  1840,  in  consideration  that  the  plaintiff  at 
the  request  of  the  defendant  had  bought  of  the  defendant 
a  certain  horse  at  a  certain  price,  to  wit,  80/.,  the  defend- 
ant promised  the  plaintiff  that  the  horse  was  sound  and 
free  from  vice:  and  it  was  held,  in  arrest  of  judgment,  that 
the  promise  appeared  to  have  been  made  in  respect  of  a 
precedent  executed  consideration;  that  it  must  be  taken 
to  have  been  an  express  promise,  but  that  no  express  pro- 
mise on  such  a  consideration,  though  executed  at  request, 
could  extend  beyond  the  promise  which  the  law  would 
imply  while  the  consideration  was  executory;  that  at  the 
time  of  sale  the  only  implied  promise  was  to  deliver  the 
horse  on  request,  and  that,  after  the  sale,  therefore,  there 


Bawling,  Serjeant,  was  heard  in  reply. 
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was  no  consideration  for  the  subsequent  express  promise  of        1844. 
warranty* 

Ckatmell,  Serjeant,  contriL— The  declaration  is  suffi- 
cient: the  defendant's  promise  is  alleged  to  have  been 
made  in  consideration  of  the  premises,  that  is,  of  all  that 
is  stated  in  the  precedent  part  of  the  declaration.    It  may 
be  conceded  that  a  mere  moral  consideration  ordinarily 
will  not  sustain  a  promise;  but  here  a  legal  consideration 
is  apparent.     If  the  defendant  had  any  estate  or  interest 
to  convey,  his  parting  with  it  at  the  defendant's  request 
would  be  ample  consideration :  and  upon  this  declaration 
it  is  not  competent  to  the  defendant  to  say  that  the  plain- 
tiff did  not  release  some  interest  in  the  mortgaged  pre- 
mises.    Having  paid  money  as  surety  for  the  mortgagor, 
he  had  at  least  an  equitable  lien,  his  parting  with  which 
would  clearly  have  been  a  good  consideration.    The  rule 
upon  this  subject  is  well  laid  down  in  1  Wms.  Saund. 
264,  n.,  where  it  is  said  that  '^  a  past  consideration  is  npt 
sufficient  to  support  a  subsequent  promise,  unless  there 
was  a  request  by  the  party,  either  express  or  implied,  at 
the  time  of  performing  the  consideration ;  but,  where  there 
is  an  express  request  at  the  time,  it  will  in  all  cases  be 
sufficient  to  support  a  subsequent  promise.''    Cases  have 
been  cited  to  shew  that  the  past  consideration  here  does 
not  support  the  particular  promise  alleged  in  the  declara- 
tion :  but  in  all  these  cases  the  promise  implied  by  law 
was  clearly  something  different  from  that  alleged  on  the 
hce  of  the  declaration.     The  question  how  far  a  moral 
consideration  will  support  a  subsequent  express  promise,  is 
elaborately  discussed  by  Lord  Denman,  in  Eastwood  v. 
Kenyan,  11  Ad.  &  E.  438,  8  P.  &  D.  276. 


Cur.  adv.  vult. 
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1844.  TiNDALj  C.  J.^  now  delivered  the  judgment  of  the  Clourt. 

This  was  a  declaration  in  assumpsit  upon  a  special  agree- 
ment, to  which  the  defendant  pleaded^  amongst  others, 
two  special  pleas,  namely,  the  fourth  and  fifth  pleas,  to 
which  the  plaintiff  demurred ;  and  the  defendant  demurred 
specially  to  the  plaintiff's  replication  to  the  third  plea. 
But  it  is  unnecessary  to  advert  to  the  particular  state  of 
the  pleadings,  as  it  was  admitted  by  my  Brother  Dowling, 
on  the  argument  for  the  defendant,  upon  an  objection 
taken  to  the  fourth  and  fifth  pleas,  that  he  could  not  sup- 
port those  pleas,  and  the  whole  argument  before  us  turned 
on  the  sufficiency  of  the  declaration. 

Two  objections  were  made  to  the  declaration — ^first,  that 
it  did  not  shew  any  consideration  for  the  promise  by  the 
defendant — secondly,  that  the  promise  was  laid  in  respect 
of  an  executed  consideration,  but  was  not  such  a  promise 
as  would  have  been  implied  by  law  from  that  consideration ; 
and  that,  in  point  of  law,  an  executed  consideration  will 
support  no  promise,  although  express,  other  than  that  which 
the  law  itself  would  have  implied.  The  cases  dted  by  the 
defendant,  viz.  Brown  v.  Crump,  1  Marsh.  567,  6  Taunt.  300, 
Granger  v.  Collins,  6  M.  &  W.  458,  Hopkins  v.  Logan,  5  M. 
&  W.  241,  7  Dowl.  860,  Jacksm  v.  Cobbm,  8  M.  &  W.  790, 
1  Dowl.  N.  S.  96,  and  Boscorla  v.  Thomas,  3  Ad.  &  E.  N.  S. 
234,  2  Grale  &  D.  508,  certainly  support  that  proposition  to 
this  extent — ^that,  where  the  consideration  is  one  from  which 
a  promise  is  by  law  implied,  there  no  express  promise  made 
in  respect  of  that  consideration  afi;er  it  has  been  exeoited, 
differing  from  that  which  by  law  would  be  implied,  can  be 
enforced.  But  those  cases  may  have  proceeded  on  the 
principle  that  the  consideration  was  exhausted  by  the  pro- 
mise implied  by  law,  ttom  the  very  execution  of  it ;  and 
consequently  any  promise  made  afterwards  must  be  nu- 
dum pactum,  there  remaining  no  consideration  to  support 
it.  But  the  case  may  perhaps  be  different  where  there  is 
a  consideration  from  which  no  promise  would  be  implied 
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by  law;  that  is^  where  the  party  suing  has  sustained  a  1844. 
detriment  to  himself  or  conferred  a  benefit  on  the  defend- 
anty  ai  his  request,  under  circumstances  which  would  not 
raise  any  implied  promise.  In  such  cases  it  appears  to 
haTe  been  held  in  some  instances  that  the  act  done  at  the 
request  of  the  party  charged  is  a  sufficient  consideration 
to  render  binding  a  promise  afterwards  made  by  him  in 
respect  of  the  act  so  done.  Hunt  v.  Bate,  Bjer,  272,  and 
sereral  cases  mentioned  in  the  margin  of  the  report  of 
that  case^  seem  to  go  to  that  extent :  as  also  do  some 
others  collected  in  Bol.  Abr.  Actum  sur  Case  (Q).  But 
it  ia  not  necessary  that  we  should  pronounce  any  opinion 
upon  that  point ;  for^  assuming  it  to  be  sufficiently  alleged 
that  the  plaintiff  released  and  conveyed  his  interest  atthere^ 
quest  of  the  defendant^  yet  it  does  not  appear  that  he  had  any 
interest  which  passed  by  such  release  and  conveyance.  The 
declaration  is  founded  on  an  agreement  which  recites  that 
a  certain  estate  had  been  mortgaged  by  one  Whitnall^  since 
deceased ;  and  that  the  plaintiff  had  joined  in  a  bond  as  a  col- 
latoral  security  for  the  mortgage  money^  and  had  afterwards 
been  compelled  to  pay  off  a  portion  of  it — ^that  the  defend- 
ant had  taken  upon  himself  the  management  of  Whitnall's 
affairs,  had  repaid  to  the  plaintiff  part  of  the  money  which 
he  had  paid,  and  had  agreed  to  pay  him  the  residue  out  of 
the  proceeds  of  the  mortgaged  property  when  sold,  and  in 
the  meantime  to  appropriate  the  rents  of  the  premises  to 
the  payment  of  the  same  sum  as  that  for  which  the  plain- 
tiff had  a  lien  on  the  said  premises.  Thus  far  there  is  no- 
thing to  shew  that  the  plaintiff  had  any  other  interest 
than  this  lien.  The  agreement  then  recites  that  the  de- 
fendant had  requested  the  plaintiff  to  release  and  convey 
his  interest  to  Alison  and  Lenox,  and  that  he  had  done  so, 
reservmg  to  himself  a  Hen  on  the  property  as  aforesaid,  that 
is,  reserving  to  himself  the  only  interest  that  he  is  shewn 
to  have  had.  The  agreement  then  proceeds  to  state,  that, 
in  consideration  of  the  plaintiff  having  paid  the  money 
and  having  released  and  conveyed  all  his  estate  and  inter- 
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est  to  AlisoD  and  Lenox,  reserving  to  himself  the  smd  lien, 
the  defendant  undertook  and  agreed  &c.  Now,  the  pay- 
ment of  the  money  by  the  plaintiff  would  be  no  considera* 
tion  for  the  defendant's  promise ;  and  the  alleged  release 
and  conveyance  was,  again,  no  consideration,  for,  it  does 
not  appear  that  the  plaintiff  parted  with  anything  by  it. 
For  the  plaintiff,  it  was  contended  that  he  must  be  taken  to 
have  parted  with  his  lien  on  the  property,  reserving  only 
his  right  to  call  upon  the  defendant  to  pay  the  residue  still 
due  to  the  plaintiff  out  of  the  proceeds  of  the  estate  when 
sold,  and  in  the  mean  time  to  appropriate  the  rents  to 
the  same  object.  But  we  cannot  put  that  construction 
upon  the  agreement,  which  expressly  speaks  of  the  lien 
reserved  as  the  same  lien  which  the  plaintiff  had  before. 

Such  being  in  our  judgment  the  effect  of  the  agreement 
set  out  in  the  declaration,  the  case  resembles  that  of  Edwards 
V.  Bough,  11  M.  &  W.  641.  There,  the  declaration  alleged 
that  certain  disputes  and  controversies  were  pending  be- 
tween the  plaintiff  and  defendant  as  to  whether  the  de- 
fendant was  indebted  to  the  plaintiff  in  a  certain  sum  of 
money,  and  thereupon,  in  consideration  that  the  plaintiff 
would  promise  the  defendant  not  to  sue  him  for  the  reco- 
very of  the  said  sum  in  dispute,  but  would  accept  a  smaller 
sum  in  full  satisfaction,  the  defendant  promised  to  pay 
such  smaller  sum.  On  general  demurrer,  the  declaration 
was  held  bad,  because  it  did  not  allege  that  any  debt  was 
due  from  the  defendant  to  the  plaintiff,  or  that  an  action 
had  been  commenced  for  the  recovery  of  any  sum  claimed. 
So,  in  the  present  case,  as  the  declaration  does  not  shew 
that  the  plaintiff  had  any  interest  in  the  premises  except 
that  which  he  reserved,  it  does  not  appear  that  his  release 
and  conveyance,  although  executed  at  the  defendant's  re- 
quest, formed  any  legal  consideration  for  the  promise  al- 
leged to  have  been  made  by  the  latter.  Our  judgment 
must  therefore  be  for  the  defendant. 

Judgment  for  the  defendant. 
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JenKYNS  V,  USBORNE.  Saturday^ 

TJune  29lh. 
HIS  was  an  action  of  trover  for  a  quantity  of  beans  and  The  deUvery  of 

sacks  of  the  alleged  value  of  700/.    The  defendant  pleaded  ILd^r^!^ 

—firsts  not  guilty  —  secondly,  that  the  plaintiff  was  not  of^5j^^!J[^ 

possessed  of  the  goods  mentioned  in  the  declaration.  to  transfer  the 

The  cause  was  tried  at  Guildhall,  at  the  Sittings  after  honft  fide  pur- 

chaser  for  a 
Talnable  con- 
flidermtkni*  and  deprifes  the  original  owner  of  any  right  of  stoppage  in  transita :  bnt,  as  between 
the  original  parties,  the  consignor  and  consignee,  the  question  whether  the  property  passed  will 
dqpend  upon  what  the  real  contract  was. 

J.  &T.  Lloyd,  of  Leghorn,  shipped,  pursoant  to  an  order  from  Hnnter  &  Co.,  merchants 
in  London,  a  cargo  of  beans  in  sacks,  per  the  ship  Agnes.  Advice  of  the  shipment  was  sent 
by  J.  &  T.  Lloyd  to  Hanter  &  Co.  throogh  the  plaintiff  (through  whom  the  order  for  the 
beans  had  been  giTcn),  together  with  an  invoice,  and  a  bill  of  lading  for  3932  sacks  of  beans, 
making  the  same  deliverable  to  the  order  of  the  shippers,  and  by  them  indorsed  in  blank,  and 
also  two  bills  of  exchange  drawn  by  them  upon  Hunter  &  Co.,  the  one  for  539/.  9«.  Id.,  the 
other  for  317'.  14«.  6a.  The  shipment  exceeded  the  order  given  by  Hunter  &  Co.  by  the 
amoont  of  the  lesser  bilL  The  plaintiff,  who  was  the  London  acent  of  J.  &  T.  Lloyd,  cal- 
led upon  Hnnter  &.  Co.  to  accept  the  bills ,  but  they  accepted  omy  the  larger  bill,  giving  the 
pUmtjff  a  letter  acknowledging  a  proportion  of  the  cargo  equal  in  value  to  the  lesser  bill  (wkiek 
ike  piainiif  had  accepted,  emd  paid  at  maturity,)  to  be  his,  and  at  the  same  time  a  delivery 
order  addressed  to  the  captain  of  the  Agnes  requesting  him  to  deliver  to  the  bearer  1 442f  sacks 
of  beans  ex  Agnes.  The  plaintiff  thereupon  handed  the  bill  of  lading  of  the  whole  cargo  to 
Hnnter  &  Co.  Before  the  arrival  of  the  beans  the  plaintiff  sold  the  1442f  sacks  to  one  Thomas, 
to  whom  be  gave  Hunter  &  Co.'s  letter  and  delivery  order. 

Thomas  afterwards  obtained  from  the  defendant  an  advance  of  1000/.  upon  the  security  of 
two  Ulk  of  lading  of  two  cargoes  of  oats  and  the  letter  and  delivery  order  for  the  beans  signed 
by  Hunter  &  Co.,  at  the  same  time  explaining  to  the  defendant  that  Hunter  &  Co.  held  the  bill 
of  lading  for  the  entire  cargo  of  the  beans. 

Before  the  arriyal  of  the  Agnes,  and  before  Thomas's  acceptance  became  due,  he  stopped  pay  • 
ment,  and  a  fiat  in  bankruptcy  afterwards  issued  against  him.  On  the  arrival  of  the  Agnes, 
vix.  on  the  2nd  of  July,  1R41,  the  plaintiff  gave  notice  to  the  captain  not  to  deliver  the  beans  to 
the  order  of  Hunter  &  Co.  That  portion  of  the  cargo  which  belonged  to  Hunter  &.  Co.  was 
delivered  to  them :  the  remainder  was  delivered  to  the  defendant  under  an  indemnity.  Hunter  & 
Co.  having,  after  the  receipt  of  their  own  portion  of  the  beans,  indorsed  on  the  bill  of  lading 
tiie  following  memorandum — '*  the  remainder  are  to  be  delivered  to  the  holder  of  an  order  for 
I442f  sacks  of  beans,  signed  by  us,  and  dated  London,  1841."  After  the  delivery  to  Hunter 
&  Co.  of  their  portion  of  the  cargo,  and  before  the  delivery  of  the  residue  to  the  defendant,  the 
plaintiff  again  demanded  such  residue  of  the  captain,  tendering  him  the  freight  and  charges  due 
m  renpect  thereof. 

H  Jd,  that,  on  the  delivery  to  Hunter  &  Co.  of  their  share  of  the  beans,  the  property  in  the 
residue  of  the  cargo  vested  in  the  plaintiff,  who  was  entitled  to  maintain  trover  for  its  subse- 
quent conversion,  provided  he  had  the  right  to  stop  the  beans  in  transitu,  and  had  duly  exercised 
that  right ;  and  that,  under  the  circumstances  above  disclosed,  he  had  such  right,  and  had  duly 
exercised  it — though  at  the  time  of  the  stoppage  the  property  in  the  beans  had  not  vested  in 
him,  but  only  an  mterest  in  and  right  to  receive  a  certain  portion  of  the  cargo  to  be  afterwards 
asontained. 

And  held,  that  the  agreement  between  the  plaintiff  and  Thomas,  coupled  with  the  delivery 
order  signed  by  the  indorsera  of  the  bill  of  lading,  and  the  subsequent  transfer  of  the  rights  of 
Thomas  to  the  defendant  for  a  valuable  consideration,  did  not  put  an  end  to  the  right  of  stop- 
pace  in  transitu. 

Held  also,  that  Thomas  was  not  a  person  intrusted  with  a  delivery  order  within  the  meaning 
of  the  6  Geo.  4,  c  94,  s.  2. 
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1844.  Trinity  Term,  184^,  before  the  Lord  Chief  Justice,  when  a 
JxNKYNB  verdict  was  found  for  the  plaintiff  for  700/.  damages,  subject 
„    ^-  to  the  following  case : — 

USBOBNB. 

Beans  shipped.       The  beans  mentioned  in  the  declaration  were  part  of  a 

cargo  of  beans  in  sacks  shipped  by  Messrs.  John  &  Thomas 
Lloyd,  of  Leghorn,  in  May,  1841,  to  Messrs.  Hunter  & 
Coventry,  merchants  in  London,  per  the  ship  Agnes,  Cap- 
tain Turcan,  in  consequence  of  an  order  previously  given 
by  the  latter  to  the  former  through  the  plaintiff.  The 
shippers  transmitted  to  Messrs.  Hunter  &  Coventry  through 
the  plaintiff  a  letter  of  advice,  with  a  bill  of  lading  for  the 
whole  cargo  to  the  order  of  the  shippers  and  indorsed 
John  &  Thomas  Lloyd,  and  an  invoice,  and  also  two  bills 
of  exchange  both  of  them  bearing  date  at  Leghorn  on  the 
7th  of  May,  1841,  and  drawn  by  the  shippers  upon  Messrs. 
Hunter  &  Coventry,  at  three  months ;  the  one  for  539/. 
9s.  Id.,  and  the  other  for  317/.  14^.  6d.,  payable  to  the 
order  of  the  drawers,  and  both  specially  indorsed  by  the 
payees  to  John  Lloyd  &  Co.  of  Manchester;  which  last- 
mentioned  firm  consisted  of  the  same  individuals  as  the 
firm  of  Messrs.  John  &  Thomas  Lloyd  of  Leghorn. 

The  following  is  a  copy  of  the  above-mentioned  letter  of 
advice. 

"Leghorn,  8th  May,  1841. 

Letter  of  ad-         "Gentlemen, — With  reference  to  our  communications 

through  our  mutual  friend  Mr.  Jenkyns,  we  have  this 
pleasure  to  wait  on  you  with  invoice,  bill  of  lading,  and 
copy  of  charterparty  for  a  cargo  of  beans  on  your  account, 
per  Agnes,  Captain  Turcan,  sailing  to-morrow  morning; 
and  the  same  amounts  to  857/.  3«.  7d.  sterling,  which  we 
have  valued  on  you  in  two  appoints  539/.  9*.  Id.  sterling, 
and  317/.  14«.  6d,  sterling,  at  three  months'  date,  to  our 
order.  The  quality  of  these  beans  has  turned  out  very 
good,  and  cleaner  than  the  generality  of  shipments. 

(Signed)         "  John  &  Thomas  Lloyd.'' 


noe. 
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Hie  bills  were  drawn  for  the  price  of  the  shipment.         1844. 
The  shipment  exceeded  the  order  of  Hunter  &  Coventry      jbnkyns 
by  the  amount  of  the  lesser  bill.     Soon  after  the  arrival  of     „   ^• 

"  USBORNB. 

the  letter  of  advice,  bill  of  lading,  invoice,  and  bills  of  ex«  „.„   , 

.  *  .  BiUi  drawn. 

change,  in  London,  the  plaintiff,  who  was  the  agent  in  puintiff  the 
London  of  the  shippers,  called  upon  Messrs.  Hunter  &  "fpntofthe 

'^^  *  shippers. 

Coventry  for  their  acceptance  of  the  above  bills.  On  that  Acceptance  of 
occasion  Messrs.  Hunter  &  Coventry  accepted  the  bill  for  ^^  ^^,S^  ^ 
689/.  9s.  ld.f  which  covered  the  price  of  the  beans  ordered 
by  them,  but  declined  to  take  the  remainder  of  the  cargo, 
and  refused  to  accept  the  lesser  bill ;  whereupon  an  ar- 
rangement was  come  to  which  is  explained  by  a  letter  of 
which  the  following  is  a  copy :  — 


tt 


Mr.  Jenkyns.  ^'  London,  24th  May,  1841. 


Sir, — ^The  invoice  per  Agnes,  Turcan,  master,  from  Leg-  Arrangemcait 
horn,  states  3932  sacks  beans,  equal  to  (supposed)  983  sionofthe 
quarters ;  the  amount  sterling  for  which  bills  have  been  ^^^' 
drawn  is  857/.  3^.  7d.     As  you  have  withdrawn  from  this 
amount  317/.  14s8. 6d,,  we  hereby  acknowledge  such  a  pro- 
portion of  the  said  cargo  of  beans  per  Agnes  according  to 
the  said  sum  of  317/.  149. 6d.  the  which  you  have  accepted, 
to  be  yours,  and  herewith  hand  you  an  order  to  receive 
the  same ;  and,  should  there  be  a  difference  in  the  calcu- 
lating the  sacks  as  per  invoice,  then  you  must  bear  such 

proportion. 

(signed)     "  Hunter  &  Coventry.^' 

The  order  referred  to  in  the  letter  was  inclosed  therein, 
and  the  following  is  a  copy  thereof: — 

'*  Captain  Turcan  of  the  Agnes. 

"  Sir, — Please  deliver  to  the  bearer  one  thousand  four  Delivery  order 

hundred  and  forty-two  three-fourths  (1442|)  sacks  of  beans   ^^  ^ 

ex  Agnes. 

(signed)    "  Hunter  &  Coventry.^ 


ff 


The  plaintiff  accordingly,  in  pursuance  of   the  said  Piaintiffac^eptf 
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1844.        arrangement,  accepted  the  lesser  bill,  namely,  on  or  about 

JxNKTNB      ^^®  ^^  ^^^  ^^7  ^^  May,  and  paid  it  at  maturity  to  John 

^  *'  Lloyd  &  Co.,  whereupon  the  following  receipt  was  indorsed 

th  bill  f    Dart  ^^  *^^  hwk  of  the  bill  by  Thomas  Lewis,  per  procuration 

of  the  cargo,      of  John  Lloyd  &  Co.  of  Manchester,  namely,  "  Received 

•mount.  from  Mr.  Jenkyns,  London,  the  amount  of  this  bill  in  cash, 

on  account  of  Messrs.  Jno.  &  Thos.  Lloyd,  per  pro.  Jno. 
Lloyd  &  Co.,  Thos.  Lewis.'* 

The  plaintiff  at  the  time  the  said  arrangement  was 

come  to  handed  over  the  bill  of  lading  to  Messrs.  Hunter 

k  Coventry. 

Plaintiff  teiu  to      The  plaintiff  afterwards,  and  about  six  weeks  before  the 

thearriTai  of     arrival  of  the  vessel  in  the  port  of  London,  sold  the  beans 

the  Teasel.         ^  j^^  j  ^  Thomas  for  the  price  of  317/.  14».  6rf.,  for  which 

Thomas  accepted  a  bill  to  that  amount,  payable  at  the 
same  time  as  the  two  former  bUls. 

The  bill  was  sent  to  Thomas  for  acceptance  inclosed  in 
a  letter  of  which  the  following  is  a  copy : — 

''London,  May,  1841. 
"  Mr.  Thomas, — ^In  forwarding  the  inclosed  for  accept- 
ance, I  beg  to  hold  you  harmless  of  damage  to  your  beans 
per  Agnes.    The  quantity  as  shewn  per  bill  you  accept  I 
promise  to  deliver  free  of  damage. 

(signed)    "F.  Jenkyns." 

The  bill  inclosed  was  drawn  by  John  Lloyd,  one  of  the 

Leghorn  firm,  who  was  generally  resident  at  Leghorn,  but 

who  happened  at  that  time  to  be  in  London,  by  the  style 

and  firm  of  John  Lloyd  &  Co.  The  bill  was  made  payable 

to  the  order  of  that  firm,  and  was,  at  the  time  it  was  so 

sent  for  acceptance,  indorsed  specially  to  the  plaintiff  by 

the  said  John  Lloyd,  under  the  said  style  of  John  Lloyd 

&Co. 

Hunter  &Co.'a      On  the  25th  of  May,  the  plaintiff  forwarded  to  Mr.  J. 

K^ite*'^.  W.  Thomas,  Messrs.  Hunter  &  Coventry's  said  letter  of 

liTered  to  Tho-  jj^g  24th  of  May,  and  their  delivery-order  for  the  144af 
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Mticks  of  beans  before  set  forth,  accompanied  by  the  follow-         1844. 
ing  letter : —  !.    ^ 

"  I  was  disappointed  not  seeing  you  yesterday.  The  TJsbo&nb. 
indosed  documents  left  for  you  I  now  beg  to  inclose ;  and^ 
as  I  am  anxious  to  send  the  bill  accepted  to  Manchester, 
if  I  may  not  have  been  sufSciently  explicit,  I  now  beg  to 
say  that  I  guarantee,  on  the  part  of  Lloyd  &  Co.  of  Leg- 
horn, that  your  beans  be  delivered  in  good  order.  Please 
forward  the  bill  accepted  to, 

''  F.  Jenkyns.'' 
''  London,  25th  May,  1841 . 

Thomas  thereupon  accepted  the  bill  for  the  beans,  and  Thomas's  me* 
retomed  the  same  to  the  plaintiff.   Thomas,  on  the  14th  of 
June,  applied  to  the  defendant  for  an  advance,  and  pro- 
posed to  give  him  as  security  for  a  sum  of  1000/.  two  bills 
of  lading  of  two  cargoes  of  oats  and  the  before-mention- 
ed delivery-order  for  the  1442|  sacks  of  beans.     The 
two  cargoes  of  oats  were  distinct  property,  having  no- 
thing to  do  with  the  question  in  this  cause.     The  de-  TbedeliTery 
fendant,  on  the  faith  of  these  securities,  gave  his  accept-  ^f^^  betos 
ance  to  Thomas  for  1000/.,  and  received  from  Thomas  at  5^*5^7^^ 
the  same  time  the  letter  of  the  24th  May,  signed  by  Hun-  Thomas,  for  an 
ter   &  Coventry,  and  the  delivery-order  for  the  beans,  monej. 
tc^ether  with  the  said  two  bills  of  lading. 

On  the  same  14th  of  June,  Thomas  explained  to  the 
defendant  that  Messrs.  Hunter  &  Coventry  held  the  bill  of 
lading  of  the  whole  cargo  of  beans  by  the  Agnes,  and  stated 
that  he,  Thomas,  had  been  informed  by  the  plaintiff  that 
it  was  all  shipped  and  the  bill  of  lading  made  out  to  Messrs. 
Hunter  k  Coventry,  therefore  it  was  impossible  that  he, 
Thomas,  could  have  the  bUl  of  lading,  which  was  held  by 
the  owner  of  the  larger  part  of  the  cargo.  The  bill  for 
1000/.  was  duly  paid  by  the  defendant  at  maturity.  The 
net  proceeds  of  the  two  cargoes  of  oats  and  of  the  1442| 
sacks  of  beans  amount  to  739/.  Is.  Id.,  which  being  deduct- 
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1844.  ed  from  the  sum  of  1000/.  the  amount  of  the  bill,  leaves 
260/.  189.  lid.,  to  which  extent  the  defendant  was  un- 
covered by  his  securities. 

Before  Thomas's  acceptance  became  due,  and  before  the 
ThomaZ  arrival  of  the  said  ship  as  hereinafter  mentioned,  namely 

on  the  1st  of  July,  1841,  Thomas  stopped  payment,  and  a 
fiat  issued  against  him  on  the  5th  of  July,  1841 ;  and  his 
before-mentioned  acceptance  was  never  paid.  The  vessel 
arrived  in  the  river  about  the  2nd  of  July,  and  on  that 
day,  and  whilst  the  cargo  of  beans  remained  on  board  the 
vessel,  the  plaintiff  addressed  and  delivered  to  Captain 
Turcan  a  letter  of  which  the  following  is  a  copy: — 


Stoppage  of 
thebeuis. 


"London,  2nd  July,  1841. 
"  Captain  Turcan, — As  soon  as  you  arrive,  I  should  wish 
to  see  you.  My  office  is,  3,  Love  Lane,  Eastcheap.  There 
is  a  parcel  of  beans  on  board  in  dispute.  Should  you 
receive  an  order  to  deliver  the  same  from  Messrs.  Hunter 
&  Coventry,  by  no  means  do  so.  You  of  course  consign 
your  vessel  to  me,  as  instructed  at  Leghorn. 

"  I  am,  &c. 

"  F.  Jenkyns." 

And  on  the  same  day,  the  plaintiff  addressed  and  sent 
to  Messrs.  Hunter  and  Coventry  a  letter,  of  which  the  fol- 
lowing is  a  copy : — 

"8,  Love-lane,  July  2,  1841. 

"Messrs.  Hunter  &  Coventry, — ^The  portion  of  beans 
which  I  hold  according  to  your  letter  of  the  24th  ultimo, 
on  board  the  Agnes,  Captain  Turcan,  forming  part  of  3001 
sacks,  I  beg  you  will  not  allow  to  be  taken  away  by  any 
parties  without  further  instructions  from  me. 

F.  Jenkyns.^ 


€€ 


ff 


DeliTeryof  Upon  arrival  of  the  ship  in  London  on  the   16th  of 

gotoHuntCT''  July*  1841,  that  portion  of  the  cargo  which  belonged  to 

Messrs.  Hunter  &  Coventry  was  delivered  to  them ;  but. 


&Co. 
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the  captain  refusing  to  deliver  to  the  plaintiff  the  remain-         1844. 
ing  portion  of  the  beans,  the  plaintiff,  whilst  the  beans  re-      j^nkyns 
mained  on  board  the  vessel,  namely,  on  the  18th  of  July,       ,   ^' 

USBORKB. 

made  a  formal  demand  of  the  same  to  the  captain,  and  at 

the  same  time  tendered  to  him  the  fireight  and  charges  due 

in  respect  of  them ;  and  the  plaintiff  also,  on  the  23rd  of 

July,  addressed  and  sent  another  letter  to  Captain  Turcan, 

of  which  the  following  is  a  copy : — 

"  23rd  July,  1841. 

"Captain  Turcan, — ^By  these  presents,  I  beg  to  say, 
that,  in  refusing  to  give  up  the  beans  to  an  order  dated 
24th  May,  which  is  now  presented  by  Mr.  Usborne,  for 
1442|  sacks,  I  beg  most  distinctly,  as  the  lawful  owner  of 
such  beans,  to  hold  you  harmless  from  any  protest,  pe- 
nalty, or  law-suit  thereby  occasioned. 

"  F.  Jenkyns.'' 

Captain  Turcan,  notwithstanding,  refused  to  deliver  the  Captain's  re- 
beans  to  the  plaintiff,  stating  at  the  same  time  that  he  held  the  residue  to 
an  indemnity  from  the  defendant,  to  whom,  namely,  on  '^  pi^tiff. 
the  3rd  of  August,  1841,  he  delivered  the  same.    Messrs. 
Hunter  k  Coventry  having  previously,  and  after  the  re- 
ceipt of  their  own  portion  of  the  cargo,  indorsed  on  the  bill 
of  lading,  the  following  memorandum,  namely,  *'  the  re- 
mainder are  to  be  delivered  to  the  holder  of  an  order  for 
1442|  sacks  of  beans,  signed  by  us,  and  dated  London, 
1841.     (Signed)  Hunter  &  Coventry.'' 

This  indorsement  was  made  on  the  30th  of  July,  1841. 

The  beans  were  subsequently,  and  before  the  commence-  Demand  of  de- 
ment  of  this  action,  namely,  on  the  9th  of  August,  1841,    ^     ^' 
demanded  of  the  defendant  by  the  plaintiff. 

On  the  16th  of  July,  1841,  Messrs.  John  &  Thomas 
Lloyd,  of  Leghorn,  addressed  and  sent  to  the  plaintiff  a 
letter,  of  which  the  following  is  a  copy  : — 

''  Leghorn,  16th  July,  1841. 
"Mr.  F.  Jenkyns, — We  were  duly  favored  with  your 
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esteemed  letter  of  the  2nd  instant,  announcing  the  stoppage 
of  Mr.  Thomas,  and  this  morning  we  have  the  same  dis- 
pleasing news  through  our  Manchester  house.  We  truly 
sympathise  with  you  for  your  loss  on  this  occasion;  and, 
as  to  mentioning  to  Mr.  S.,  or  to  Messrs.  EL  &  A.,  that 
you  are  our  guarantee,  you  may  rest  assured  we  shall  not. 

"  J.  &  T.  Lloyd." 

The  defendant  claimed  the  beans  in  question  by  reason 
of  the  before-mentioned  pledge  to  him  by  the  said  J.  W. 
Thomas  after  he  purchased  the  beans  of  the  plaintiflF  as 
above  mentioned,  and  before  the  arrival  of  the  ship  Agnes 
at  London,  namely,  on  the  said  14th  of  June,  1841,  and 
by  reason  of  his  the  defendant's  advance  of  1000/.  to  the 
said  J.  W.  Thomas  upon  the  security  of  the  two  bills  of 
lading  relating  to  two  cargoes  of  oats  and  the  above-men- 
tioned delivery-order  and  letter  of  Messrs.  Hunter  &  Co- 
ventry so  delivered  by  the  plaintiff  to  the  said  J.  W. 
Thomas,  and  by  the  said  J.  W.  Thomas  to  the  defendant, 
and  which  last-mentioned  bills  of  lading,  delivery-order, 
and  letter  the  said  J.  W.  Thomas  delivered  to  the  defend- 
ant at  the  time  he  procured  the  advance. 

If  the  Court  should  be  of  opinion  that  the  plaintiff  was 
entitled  to  maintain  the  action,  the  verdict  was  to  stand 
for  320/.  lis.  9d,,  the  damages  agreed  upon  between  the 
parties,  otherwise,  a  verdict  was  to  be  entered  for  the 
defendant.  (4) 


(4)  The  points  marked  for  ar- 
gument were  as  follow  : — For  the 
plaintiff—^'  The  plaintiff  will  con- 
tend that  he  was  the  purchaser 
of  the  beans  in  question  from  or 
through  Hunter  &  Coventry,  and 
that  he  afterwards  sold  them  to 
Thomas,  who,  having  become  in- 
solvent before  the  transit  of  the 
beans  was  at  an  end,  he,  the  plain- 
ti^  had  a  right  to  stop  them  in 
transitu ;  and  that,  having  so  done, 


and  the  defendant  having,  never- 
theless, obtained  them  from  the 
captain  of  the  vessel,  against  the 
will  of  the  plaintiff,  he,  the  defend- 
ant, is  liable  to  thb  action  at  the 
suit  of  the  plaintiff." 

For  the  defendant — ^''The  de- 
fendant will  contend,  on  the  aign- 
ment  of  this  case,  first,  that  there 
was  not,  under  the  circumstances 
therein  detailed,  any  convewiop  by 
the  defendant  of  tfa«  goods  in  qoes- 
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The  case  was  argued  in  the  last  term^  before  Tindal,  C.        1844. 


J,,  and  Coltman,  J. 

Shee,  Serjeant  {Addison  was  with  him)^  for  the  plaintiff. 
It  being  clear  from  the  facts  stated  in  the  special  case  that 
the  shippers^  J.  &  T.  Lloyd,  did  not  intend  that  the  pro- 
perty in  the  beans  should  vest  in  Hunter  &  Coventry 
until  they  had  accepted  the  bills  transmitted  with  the  bill 
of  lading,  they  had  no  property  whatever  in  that  part  of 
the  cargo  in  respect  of  which  the  bill  they  declined  to  ac- 
cept was  drawn.  If  they  had  ordered  the  entire  quantity 
of  beans  that  was  shipped,  they  still  would*  have  had  no 
right  of  possession  until  they  had  given  their  acceptance 
for  the  value.  In  fact  they  stood  precisely  in  the  situation 
in  which  Berkeley  stood  in  the  case  of  Brandt  v.  BowUnf, 
2  B.  &  Ad.  932.  There,  Berkeley,  a  merchant  in  England, 
in  June  and  July,  1830,  sent  orders  for  the  purchase  of 
com  to  the  plaintiffs,  in  Russia,  desiring  them  to  draw  upon 
H.  &  Co.  in  London  for  the  amount,  and  he  chartered 
a  ship  belonging  to  the  defendants,  and  sent  it  to  Russia 
to  be  freighted.  On  the  28th  of  July,  Berkeley  wrote  a 
letter  cancelliug  the  orders  he  had  given.  Upon  the  8th 
of  August,  1830,  the  plaintiffs  informed  Berkeley  that  they 
had  purchased  a  cargo  for  the  ship,  and  should  dispatch  it 
as  soon  as  possible,  addressed  to  H.  &  Co.,  London,  ex- 
pressing a  hope  that  he  would  approve  of  what  they  had 
done,  notwithstanding  his  last-mentioned  communication. 
The  cargo  was  afterwards  shipped,  and  the  plaintiffs  by 
letter  informed  Berkeley  that  they  had  shipped  it  on  his 
account,  and  that  they  had  forwarded  an  indorsed  bill  of 
lading  to  H.  &  Co.,  drawing  upon  them  for  part  of  the 
price,  and  upon  him,  Berkeley,  for  the  residue ;  and  they 

tion;    lecondly,    that,    even    as-  possession  of  such  goods,  or  such  a 

soiniDg  such  a  conTersion  to    be  right  thereto,  as  would  enable  him 

proved,  the  plaintiff  had  not,  at  the  to  maintain  an  action  of  trover." 
time  of  the  action  brought,  such  a 

VOL.  VIII.  L  L 
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1844.        inclosed  an  unindorsed  bill  of  lading  to  Berkeley,  and  an 
^    "^"^      invoice  of  the  wheat,  in  which  it  was  stated  to  be  bought 
v»  for  his  order  and  on  his  account     The  bills  of  exchange 

inclosed  in  this  letter  were  dishonoured,  whereupon  the 
plaintiffs'  agent  in  London  delivered  the  indorsed  bill  of 
lading  to  H.  &  C.     On  the  2nd  of  October,  Berkeley  con- 
firmed the  revocation  of  his  order,  and  on  the  24th  of  No- 
vember the  agent  of  the  plaintiffs  in  England  gave  notice 
to  the  agent  of  Berkeley  that  he  should  retain  the  whole 
of  the  wheat  for  the  plaintiffs.     Berkeley  afterwards  be- 
came desirous  of  having  the  wheat,  and  the  master  of  the 
vessel  in  which  the  wheat  was  shipped  delivered  it  to  Ber- 
keley's orders,  and  not  to  H.  &  Co.,  pursuant  to  the  bill 
of  lading.     In  an  action  brought  against  the  ship-owners 
for  not  delivering  piirsuant  to  the  plaintiffs'  orders,  it  was 
contended  that  the  plaintiffs  were  entitled  to  recover  no- 
minal damages  only,  because  the  property  in  the  wheat 
had  actually  vested  in  Berkeley  by  the  shipment:  the  Court 
of  King's  Bench,  however,  held  that  the  property  did  not 
vest  in  Berkeley  absolutely  upon  the  shipment,  but  only 
subject  to  a  condition  that  the  bills  were  accepted;   and 
that,  in  default  of  acceptance,  it  never  did  vest  in  him; 
and,  consequently,  that  the  plaintiffs  were  entitled  to  re- 
cover the  value  of  the  wheat  at  the  time  when  it  was  de- 
livered to  Berkeley's  order.  So,  here,  as  Hunter  &  Coventry 
did  not  make  the  entire  cargo  their  own  by  accepting  both 
bills,  the  property  in  that  portion  of  it  which  was  repre- 
sented in  value  by  the  lesser  bill,  never  did  vest  in  them. 
The  mere  shipping  of  goods  and  sending  a  bill  of  lading  to 
an  agent  of  the  shipper  does  not  pass  to  the  consignee  the 
property  and  right  of  possession — Miicfielly.  Ede,  11  Ad. 
&  E.  888, 3  P.  &  D.  513 ;  though  it  is  otherwise  where  the 
shipment  is  made  to  indemnify  the  consignee  for  antece- 
dent advances,  or  where  the  consignee  has  accepted  bills 
upon  the  faith  of  the  consignment — Haille  v.  SmUh,  1  B. 
&  P.  563 ;  Anderson  v.  Clark,  2  Bing.  20 ;  Bryans  v.  iVix, 
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4  M.  ft  W.  775 ;  Evans  v.  Nkhol,  4  Scott,  N.  R.  43.  By  1844. 
ihe  trrangement  here  made  between  Hunter  &  Coventry 
and  the  plaintiff,  the  property  and  right  to  the  possession 
of  that  portion  of  the  cargo  which  is  now  in  question  clearly 
passed  to  the  plaintiff,  so  as  to  entitle  him  to  maintain 
trover.  It  may  be  conceded,  that,  if  a  bill  of  lading  in- 
dorsed by  the  plaintiff  had  been  given  by  him  to  Thomas, 
and  by  Thomas  indorsed  to  the  defendant,  for  value,  and 
without  firaud  or  notice  that  it  was  not  fairly  assignable, 
the  property  in  these  beans  might  have  vested  in  the  de- 
fendant But  the  defendant  must  contend  that  the  de« 
livery  order  of  Hunter  &  Coventry,  and  the  plaintiff's 
letter  to  Thomas,  of  the  25th  of  May,  1841,  had  all  the 
effect  of  a  bill  of  lading  to  assign  the  property  in  the  goods 
at  sea,  and  to  preclude  the  plaintiff's  right  to  stop  them 
in  transitu.  No  doubt  Hunter  &  Coventry  were  in  a 
situation  by  indorsing  the  bill  of  lading  to  transfer  the 
property  in  the  whole  cargo  to  any  person  having  no  notice 
that  they  were  not  legally  entitled  to  the  whole.  Their 
letter  of  the  24th  of  May,  1841,  amounts  merely  to  an  ac^ 
knowledgment  that  no  more  of  the  cargo  belonged  to  them 
than  they  had  accepted  for.  The  beans  never  were  either 
actually  or  constructively  in  the  possession  of  Thomas.  A 
bill  of  lading  is  an  instrument  having  a  virtue  and  efScacy 
peculiar  to  itself:  see  the  judgment  of  Lord  Loughborough 
in  Mason  v.  Lichbarraw,  1  Smith's  Leading  Cases,  402.  In 
Akerman  v.  Hunq)hrey,  1  C.  &  P.  53,  Burrough,  J.,  ruled, 
that  the  handing  over  by  the  consignee  «of  goods  of  the 
shipped  note  and  a  delivery  order  to  the  wharfinger  to  de- 
liver such  goods  on  arrival  to  J.  S.,  did  not  pass  the  pro- 
perty in  the  goods,  so  as  to  prevent  the  consignor  from 
stopping  them  in  transitu.  And  that  ruling  was  distinctly 
upheld  in  the  subsequent  case  of  Tucker  v.  Humphrey,  1  M. 
ft  P-.  378,4  Bing.  516.  There,  goods  were  shipped  on  the 
6th  of  April,  1824,  by  W.  &  Co.,  for  one  Gilbert,  on  board 
a  vessel,  addressed  to  the  defendant's  wharf.     An  invoice 
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1844.  of  the  goods  was  sent  to  GUbert^  stating  them  to  be  bought 
and  shipped  for  him  and  on  his  account  and  risk,  and  in 
the  ship's  manifest  they  were  marked  to  be  delivered  ''to 
order/'  The  vessel  arrived  at  the  wharf  on  the  12th,  but 
the  goods  were  not  landed.  On  the  10th  Gilbert  com- 
mitted an  act  of  bankruptcy,  whereupon  a  commission  was 
issued  against  him  on  the  14th.  On  the  17th  the  goods 
were  claimed  by  a  person  on  behalf  of  the  consignors;  and, 
on  the  19th,  the  messenger  under  the  commission  produced 
the  invoice  that  had  been  sent  to  Gilbert,  and  demanded 
the  goods.  The  defendant  delivered  them  to  the  con- 
signors' agent;  and  the  assignees  sued  him  in  trover:  and 
it  was  held  that  the  transitus  was  not  at  an  end,  and  that 
the  consignors  of  the  goods  had  a  right  to  stop  them.  That 
is  a  much  stronger  case  than  the  present;  for,  here,  the 
acknowledgment  and  delivery  order  were  made  and  given 
by  persons  who  had  no  property  whatever  in  the  goods. 
In  Abbott  on  Shipping,  7th  edit.,  526,  it  is  said :  ''  Goods 
are  firequently  sold  upon  credit  while  they  remain  in  the 
custody  of  a  warehouseman,  who  is  to  deliver  them  to  the 
buyer,  upon  receiving  an  order  for  that  purpose  from  the 
seller.  In  such  cases,  the  custody  of  the  warehouseman 
has  been  sometimes  considered  as  in  the  nature  of  a  tran- 
sit ;  and  questions  have  arisen  as  to  the  power  of  the  seller 
to  countermand  an  order  that  may  have  been  received  by 
the  warehouseman,  upon  discovering  the  insolvency  of  the 
buyer — see  Dixon  v.  Yates,  5  B.  &  Ad.  313.  Upon  such 
a  question  it  is  important  to  ascertain  whether,  according 
to  the  nature  and  subject-matter  of  the  contract,  any  other 
act  on  the  part  of  the  seller  is  to  precede  the  actual  de- 
livery of  the  goods.  If  nothing  is  to  precede  it,  and  the 
order  has  been  handed  by  the  buyer  to  the  warehouseman, 
and  he  has  made  the  usual  entry  in  his  books  changing  the 
name  of  the  proprietor — ^per  Lord  Ellenborough,  in  Harmon 
V.  Anderson^  2  Camp.  243 ;  or  even  if  he  has  not  made 
such  entry,  the  handing  of  the  order  to  the  warehouseman 
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is  a  constructive  taking  possession  by  the  buyer,  and  the        1844. 


order  cannot  be  countermanded.    A  fortiori  it  cannot  be 
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countermanded  if  the  buyer  has  actually  removed  from  the  ^' 

UsBoanx. 

warehouse  a  part  of  an  entire  quantity  of  goods  sold  at  one 
fixed  and  entire  price — Hammond  y.  Anderson,  1  New.  Bep. 
69.  But,  if  anything  is  to  be  previously  done  on  the  part 
of  the  seller  to  ascertain  the  amount  of  the  price,  or  to 
ascertain  and  perfect  the  specific  subject  of  the  sale,  such, 
far  instance,  as  weighing  the  goods — Withers  v.  Lyp.  Holt, 
18 — an  order  for  delivery  may  be  countermanded  before 
such  previous  act  has  been  done.''  Nothing  but  a  bill  of 
lading  can  represent  goods  at  sea.  In  Litt  v.  Cowley,  7 
Taunt  169,  2  Marsh.  457,  it  was  held,  that,  if  a  carrier, 
after  notice  from  the  vendor  of  goods  to  stop  them  in  trans- 
itu, by  mistake  delivers  them  to  the  vendee,  the  sale  is 
nevertheless  rescinded,  and  the  vendor  may  bring  trover 
tor  them  against  the  vendee ;  and  that,  though  the  vendee 
having  become  a  bankrupt,  the  goods  have  passed  into  the 
hands  of  his  assignees,  yet,  inasmuch  as  they  did  not  come 
to  the  possession  of  the  bankrupt  with  the  consent  of  the 
true  owner,  they  are  not  in  the  order  and  disposition  of  the 
bankrupt  within  the  statute  21  Jac.  1,  c.  19,  s.  11.  And 
that  principle  is  distinctly  recognised  in  the  recent  case  of 
Whitehead  v.  Anderson,  9  M.  &  W.  518,  where  Parke,  B., 
in  delivering  the  judgment  of  the  Court,  says :  ''  The  law  is 
dearly  settled,  that  the  unpaid  vendor  has  a  right  to  re- 
take the  goods  before  they  have  arrived  at  the  destination 
originally  contemplated  by  the  purchaser,  unless  in  the 
meantime  they  have  come  to  the  actual  or  constructive 
possession  of  the  vendee.  If  the  vendee  take  them  out  of 
the  possession  of  the  carrier  into  his  own  before  their  arri- 
val, with  or  without  the  consent  of  the  carrier,  there  seems 
to  be  no  doubt  that  the  transit  would  be  at  end :  though, 
in  the  case  of  the  absence  of  the  carrier's  consent,  it  may 
be  a  wrong  to  him,  for  which  he  would  have  a  right  of  ac- 
tion.   This  is  a  case  of  actual  possession,  which  certainly 
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1844.        did  not  occur  in  the  present  instance.    A  case  of  canHrue^ 
J    "  ^      iwe  possession  is,  where  the  carrier  enters  expressly,  or  by 
V*  implication,  into  a  new  agreement,  distinct  from  the  on- 

ginal  contract  for  carriage,  to  hold  the  goods  for  the  con*- 
signee  as  his  agent,  not  for  the  purpose  of  expediting  them 
to  the  place  of  original  destination,  pursuant  to  the  con- 
tract, but  in  a  new  character,  for  the  purpose  of  custody 
on  his  own  account,  and  subject  to  some  new  or  further 
order  to  be  given  to  him.''  Here,  the  transaction  was  so 
out  of  the  ordinary  course;,  that,  even  if  this  had  been  the 
case  of  a  bill  of  lading,  no  property  would  have  passed  to 
the  defendant — Cuming  v.  Broum,  9  East,  506 ;  Barrow  r. 
Cole,  3  Camp.  92.  And,  assuming  that  the  plaintiff  was  a 
mere  agent,  he  had  as  such  a  sufiBcient  special  property  in 
the  goods  to  entitle  him  to  stop  them  in  transitu,  and 
to  maintain  this  action — Mori$on  v.  Gray,  9  Moore,  484i^ 
2  Bing.  260. 

Byle9,  Seijeant  [Qglt  was  with  him),  for  the  defendant. 
This  is  an  attempt  on  the  part  of  J.  &  T.  Lloyd,  the 
shippers  of  the  beans,  through  the  means  of  the  present 
plaintiff,  their  general  agent  in  London,  to  set  up  a  right 
of  stoppage  in  transitu  which  they  themselves  have  lost. 
The  plaintiff,  it  is  true,  accepted  the  bill  which  Hunter  & 
Coventry  had  revised  to  accept;  but,  when  the  beans  in 
question  were  sold  to  Thomas,  the  bill  for  the  price  was 
drawn  by  John  Lloyd  &  Co.,  who  were  in  fact  the  same 
persons  who  constituted  the  firm  at  Leghorn.  Thomas 
took  (through  Jenkins)  from  J.  &  T.  Lloyd.  Now  the 
Lloyds  clearly  had  lost  their  right  to  stop  the  goods  in 
transitu.  [  Tindal,  C.  J. — Why  so  ?]  By  the  indorsement 
and  delivery  of  the  bill  of  lading  for  the  whole  cargo  to 
Hunter  &  Coventry,  they  had  the  legal  property  in  the 
whole.  The  bill  of  lading  making  the  wh(de  cargo  de- 
liverable to  the  order  of  the  shippers,  and  indorsed  by  them 
in  blank,  was  sent  to  their  agent  Jenkins,  accompanied  by 
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two  bills  of  exchange  drawn  npon  Hunter  &  Coventry,  and         1844. 
an  invoice  of  the  whole,  and  a  letter  of  advice  stating  the      jbnktks 
ahipment  to  have  been  made  on  account  of  Hunter  &  Co-  ^' 

UsBomifB. 

ventry.  An  arrangement  is  afterwards  made  between  the 
plaintiff  and  Hunter  &  Coventry,  under  which  the  bill  of 
lading  is  handed  over  to  them,  and  they  accept  one  of  the 
bills,  and  the  plaintiff  the  other;  and  the  plaintiff  then 
takes  from  Hunter  &  Coventry  a  delivery  order  for  a  por- 
tion of  the  beans,  which  shews  conclusively  that  Hunter  k 
Coventry  alone  had  control  over  the  entire  cargo,  and  con- 
firms the  primft  facie  effect  of  the  bill  of  lading.  Thomas, 
under  whom  the  defendant  claims,  purchased  from  the 
plaintiff  by  the  transfer  of  that  delivery  order.  IColiman^ 
J.^— It  may  be  a  question  whether  or  not  any  property 
passed  to  Hunter  &  Coventry :  the  beans  were  shipped 
conditionally.]  The  condition,  if  any,  was  waived  by  the 
handing  over  the  bill  of  lading  upon  obtaining  Hunter  & 
Coventry's  acceptance :  after  that  arrangement,  it  was  not 
competent  to  the  shippers,  or  to  their  agent,  to  dispute  the 
ownership  of  Hunter  &  Coventry.  The  property  in  the 
whole  cargo  being  thus  vested  in  Hunter  k  Coventry, 
nothing  would  pass  from  them  to  the  plaintiff  until  the 
quantities  were  ascertained — Zagury  v.  F\imeU,  2  Camp. 
240;  Busk  v.  Dams,  2  M.  &  Sel.  397.  In  the  last-men- 
tioned case,  the  contract  was  for  the  sale  of  ten  tons  out  of 
eighteen  tons  of  flax  in  mats :  and  Lord  Ellenborough  said: 
*'  It  was  impossible  for  the  purchaser  to  say  that  any  pre* 
cise  number  of  mats  exclusively  belonged  to  him.  If  the 
weight  did  not  divide  itself  in  an  integral  manner,  it  would 
be  necessary  to  break  up  and  take  some  fraction  of  another 
mat.  Every  component  part,  therefore,  was  uncertain :  it 
was  uncertain  how  many  gross  mats  there  woald  be,  or 
what  fraction  of  a  broken  mat ;  for,  as  it  has  been  sog- 
gested,  any  certain  number  of  mats  might  fall  short  of  the 
entire  precise  quantity  of  ten  tons.  That  is  only  one  cir- 
cumstance to  shew  that  there  was  some  uncertainty  at  the 
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time  of  the  oontract,  which  was  to  be  lednoed  to  certuntj 
by  something  to  be  done  afterwards,  that  is,  bj  weighing, 
in  order  to  ascertain  the  entire  quantity.  If,  then,  some 
further  acts  were  to  be  done  in  order  to  regulate  the  iden- 
tity, and  (if  I  may  use  such  a  phrase),  the  individuality  of 
the  thing  to  be  deliTcred,  I  cannot  say  that  it  was  in  a 
state  fit  for  immediate  delivery,  and  that  the  order  to  de- 
liver entered  in  the  wharfingers'  boc^  operated  as  a  com- 
plete delivery/'  Many  other  cases  might  be  cited  to  shew, 
that,  where  anything  remains  to  be  done  on  the  part  of  the 
vendor  or  his  agent  to  complete  the  transfer,  no  property 
passes,  though  the  contract  may  be  a  perfectly  valid  one  in 
other  respects.  If  the  plaintiff  had  any  property  in  the 
beans,  what  was  there  to  prevent  his  transferring  it  to  Tho- 
mas? What  the  form  of  the  instrument  may  be,  is  not 
material,  provided  the  proper  parties  concur  in  the  trans- 
£er :   see  the  judgment  of  Parke,  B.,  in  Bryamt  v.  Nix, 

4  M.  &  W.  790,  791.  In  Akerman  v.  Hitmphrey,  I  C  k 
P.  53,  the  party  exercising  the  right  to  stop  the  goods 
in  transitu  was  no  party  to  the  delivery  order :  and  in 
Ikicker  V.  Humphrey,  1  M.  &  P.  378,  4  Bing.  516,  th^re 
was  no  delivery  order  at  ail,  but  a  mere  invoice :  whereas, 
here,  it  is  quite  evident  that  as  well  Hunter  &  Coventry 
as  the  plaintiff  intended  that  the  delivery  order  should 
have  all  the  effect  of  an  ordinary  bill  of  lading.  At  all 
events,  Thomas  may  be  considered  as  a  person  intrusted 
by  Hunter  &  Coventry  with  a  delivery  order  within  the 
factor's  act  6  Greo.  4,  c.  94,  and  so  capable  of  giving  a 
title  to  a  bon&  fide  purchaser  or  pawnee  of  the  document. 
The  case  of  Westzinthui  and  The  Assignees  of  Lepage  if  Co., 

5  B.  &  Ad.  817,  shews  that  there  may  be  an  equitable  as 
well  as  a  legal  right  to  goods  under  circumstances  like  the 
present. 

Shee,  Serjeant,  in  reply,  as  to  the  factor's  act,  cited  Close 
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T.  Holmes,  2  M.  &  Bob.  22,  and  Phillips  v.  Huth,  6  M.  &         1844^ 

W-  60S-  jli^J^ 

Cur.  adv,  vult.  „   *'• 


U8BO&NS* 


TiNDAL,  C.  J.^  now  delivered  the  judgment  of  the  Court. 
This  was  an  action  of  trover,  in  which  the  plaintiff  sought 
to  recover  the  value  of  a  quantity  of  beans,  under  the  cir- 
cumstances stated  in  the  special  case. 

On  the  part  of  the  defendant  it  was  contended,  that^  by 
the  indorsement  of  the  bill  of  lading  by  John  &  Thomas 
Lloyd  to  Himter  &  Coventry,  coupled  with  the  accept- 
ance by  Hunter  &  Coventry  of  the  bill  of  exchange  for 
588/.  9s.  Id.,  in  payment  of  that  part  of  the  cargo  which 
equalled  the  amount  of  their  order,  the  property  in  the 
whole  cargo  was  transferred  to  Hunter  &  Coventry,  and 
that  there  could  be  no  property  in  the  plaintiff,  either  as 
agent  of  Lloyd  &  Co.  or  in  his  own  right.  We  cannot, 
however,  agree  to  this  position.  The  delivery  of  a  bill  of 
lading  indorsed,  as  was  done  in  this  case,  puts  it  in  the 
power  of  the  indorsee  to  transfer  the  property  to  a  bon& 
fide  purchaser  for  a  valuable  consideration,  and  deprives 
the  original  owner  of  any  right  of  stoppage  in  transitu. 
But,  as  between  the  original  parties,  the  consignor  and 
consignee,  the  question  whether  the  property  passed  will 
depend  upon  what  the  real  contract  was. 

If  Messrs.  Hunter  &  Coventry  had  accepted  the  two 
bills  of  exchange  drawn  upon  them,  the  property  in  the 
whole  cargo  would  have  passed  to  them ;  but  they  declined 
to  do  so,  and  entered  into  an  agreement  with  the  plaintiff, 
the  nature  of  which  is  to  be  collected  from  the  letter  of  the 
24th  of  May,  1841,  and  the  delivery  order  made  in  pur- 
suance thereof.  This  agreement,  as  far  as  the  assent  of 
John  &  Thomas  Lloyd  was  necessary  to  give  it  validity, 
appears  to  us  to  have  been  sufficiently  ratified  by  them  > 
inasmuch  as  the  bill  of  exchange  accepted  by  the  plaintiff, 
which  was  in  their  hands  at  maturity,  is  shewn  to  have 
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1844.  been  paid  to  them  by  the  plaintiff — a  fact  which  is  qnite 
inconsistent  with  the  notion  of  the  plaintiff  ^s  having  acted 
merely  as  their  agent  in  accepting  the  bill. 

The  effect  of  this  agreement,  then,  appears  to  us  to  have 
been  that  it  gave  the  right  to  Honter  &  Coventry  to  take 
possession  of  and  receive  their  proportion  of  the  cai^  on 
the  ship's  arrival,  and  to  the  plaintiff  a  right  to  reoeive  the 
residue. 

It  was  further  contended  on  behalf  of  the  defendant, 
that,  supposing  an  interest  should  be  held  to  have  passed 
to  the  plaintiff  under  this  agreement,  still  no  particular 
specific  part  of  the  cargo  passed  to  him ;  and,  consequently, 
that  there  was  no  such  property  in  the  plaintiff  as  was 
necessary  to  support  an  action  of  trover.  On  the  part  of 
the  plaintiff  it  was  admitted,  that,  until  the  division  of  the 
cargo  between  Hunter  &  Coventry  and  the  plaintiff,  there 
was  no  specific  appropriation  of  any  part  of  the  cai^o  to 
the  plaintiff;  but  it  was  contended,  and  we  think  rightly 
contended,  that,  on  the  delivery  to  Hunter  &  Coventry 
of  their  share,  the  property  in  the  residue  of  the  cargo 
vested  in  the  plaintiff,  who  might  therefore  well  maintain 
this  action  for  a  subsequent  conversion,  provided  he  had 
the  right  to  stop  the  goods  in  transitu,  and  had  duly  exer- 
cised that  right. 

The  general  right  of  an  unpaid  vendor  of  goods  to  stop 
in  transitu,  notwithstanding  the  acceptance  of  bills  for 
the  value  of  the  goods,  was  not  and  could  not  be  disput- 
ed— Feise  v.  fVray,  3  East,  93 :  but  it  was  objected  that  it  is 
only  the  owner  of  the  goods  who  can  exercise  this  right; 
and  that,  in  this  case,  the  property  in  the  goods  had  not 
vested  in  the  plaintiff  at  the  time  of  the  stoppage^  but  only 
an  interest  in  and  right  to  receive  a  certain  portion  of  the 
cargo,  to  be  afterwards  ascertained  and  appropriated  to  the 
parties  intended :  but  we  see  no  sound  distinction,  with 
reference  to  the  right  of  stoppage  in  transitu,  between  the 
sale  of  goods  the  property  of  which  is  in  the  vendor,  and 
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the  sale  of  an  interest  which  he  has  in  a  contract  for  the         1844. 
delivery  of  goods  to  him :  if  he  may  rescind  the  contract      ^    " 
in  the  one  case  for  the  insolvency  of  the  purchaser,  he  v. 

must,  by  parity  of  reason,  have  the  right  to  rescind  it  in 
the  other. 

But  it  is  further  objected,  that  the  agreement  between 
the  plaintiff  and  Thomas,  coupled  with  the  delivery  order 
signed  by  the  indorsees  of  the  bill  of  lading,  and  the  sub- 
sequent transfer  of  the  rights  of  Thomas  to  the  defendant 
for  a  valuable  consideration,  put  an  end  to  the  right  of 
stoppage  in  transitu :  such  an  arrangement  was  treated  as 
equivalent  to  an  actual  assignment  of  the  bill  of  lading, 
which,  if  made  to  a  bon&  fide  purchaser  for  value,  would 
have  that  effect. 

The  actual  holder  of  an  indorsed  bill  of  lading  may  un- 
doubtedly by  indorsement  transfer  a  greater  right  than  he 
himself  has.  It  is  at  variance  with  the  general  principles 
of  law  that  a  man  should  be  allowed  to  transfer  to  another 
a  right  which  he  himself  has  not :  but  the  exception  is 
founded  on  the  nature  of  the  instrument  in  question,  which 
being,  like  a  bill  of  exchange,  a  negotiable  instrument,  for 
the  general  convenience  of  commerce,  has  been  allowed  to 
have  an  effect  at  variance  with  the  ordinary  principles  of 
law.  But  this  operation  of  a  bill  of  lading,  being  derived 
from  its  negotiable  quality,  appears  to  us  to  be  confined 
to  the  case  where  the  person  who  transfers  the  right  is 
himself  in  possession  of  the  bill  of  lading,  so  as  to.be  in  a 
situation  to  transfer  the  instrument  itself  which  is  the 
qnmbol  of  the  property  itself.  In  the  present  case,  Thomas 
was  not  in  possession  of  the  bill  of  lading :  he  had  only  an 
order  on  the  captain  to  deliver  the  goods  on  arrival ;  and 
when,  under  the  circumstances  stated  in  the  case,  that 
ordcor  was  handed  over  to  the  defendant,  it  appears  to  us, 
that,  although  an  interest  in  the  contract  passed  to  the  de* 
fendant,  the  interest  in  the  goods  did  not  pass,  as  it  would 
have  done  if  the  transfer  had  been  by  assignment  of  the 
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1844.  bill  of  lading,  but  that  such  interest  in  the  goods  was  still 
Jbnktns  li^^ble  to  be  defeated  by  the  insolvency  of  Thomas  and  a 
V-  proper  exercise  of  the  right  of  stopping  in  transitu. 

No  case  has  been  found  exactly  resembling  the  present : 
but  the  obsenrations  of  Mr.  Justicb  Burrough  in  the  case  of 
Akerman  y.  Humphrey,  1  C.  &  P.  53,  appear  to  us  to  be  very 
applicable  to  the  present  case.  In  that  case  certain  goods 
had  been  consigned  by  Dent  to  Hutchinson,  an  invoice  had 
been  sent  to  Hutchinson,  and  a  shipping-note  advertising 
him  that  the  goods  had  been  shipped  for  him  on  board  the 
Durham  for  Hay^s  Wharf.  Hutchinson  handed  over  the 
shipping-note  to  Akerman  as  a  security  for  money  ad- 
vanced upon  it  by  Akerman,  and  gave  him  an  order  upon 
the  wharfingers  to  deliver  the  goods  to  him  on  arrivaL 
Hutchinson  became  insolvent,  and  the  goods  were  stopped 
in  transitu.  Mr.  Justice  Burrough  said :  '^  I  do  not  think 
the  giving  of  the  shipping-note  and  the  delivery  order  to 
the  plaintiff  made  a  change  of  the  property,  and  I  think 
the  shipping-note  does  not  amount  to  a  bill  of  lading.  A 
bill  of  lading  is  exactly  like  a  bill  of  exchange,  and  the  pro- 
perty it  refers  to  passes  by  indorsement  of  it,  but  not  by 
delivery  without  indorsement.  I  do  not  think  this  ship- 
ping-note, from  the  nature  of  it,  is  indorsible ;  and  here 
in  point  of  fact  it  is  not  indorsed;  therefore  in  my  judg- 
ment there  is  no  change  of  property .^^ 

Another  objection  to  the  plaintiff's  right  to  recover  was 
slightly  glanced  at,  though  apparently  but  little  relied  on, 
namely,  that  Thomas  was  a  person  intrusted  with  a  delivery 
order  within  the  meaning  of  the  2nd  section  of  the  act 
6  Geo.  4,  c.  94,  and  so  capable  of  making  a  valid  pledge. 
We  think  there  is  no  ground  for  this  objection ;  for,  the 
act  appears  to  us  intended  only  to  apply  to  persons  en- 
trusted with  such  documents  as  factors  or  agents.  Thomas 
was  in  possession  of  the  document  in  this  case,  not  as  the 
agent  of  another,  but  in  his  own  right. 

Upon  the  whole,  we  think,  for  the  reasons  we  have  as- 
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signed^  that  none  of  the  objections  which  have  been  urged  1844. 

can  be  sustained^  and  consequently  our  judgment  will  be  j^^^y^,^ 

for  the  phiintiflF.                      Judgment  for  the  plaintiff.  usbo'^n.. 


BoNZi  and  Another  v.  Stewart.  Wedne$day, 

IBOYEB  for  twenty  bales  of  Italian  silk.  introTerfor' 

The  defendant  pleaded,  amongst  other  pleas — ^thirdly,  ^Slin^^ieaded 
as  to  four  bales  of  silk,  parcel  of  the  said  goods  and  chat-  that  A.  was  in- 

.  trnsted  by  the 

tels  in  the  declaration  mentioned,  that,  at  the  several  times  plaintiffs  with 
thereinafter  mentioned,  certain  persons  using  the  style,  ^^ntaforthe 
firm,  and  description  of  Douglas,  Anderson,  &  Co.,  were  ?^*'T^^"'^ 
the  factors  and  agents  of  the  plaintiffs  in  the  city  of  Lon-  thtnia  de- 
don,  and  that,  at  the  time  of  the  delivery  of  the  dock-war-  had  applied  to 
rants  thereinafter  mentioned,  the  said  four  bales  of  silk,  fo* Madranoe 
parcel  &c.,  were  deposited  and  warehoused  in  the  ware-  of  money  apon 
house  of  the  St.  Eatherine's  Dock  Company,  and  the  said  the  said  foor 
Douglas,  Anderson,  &  Co.  were,  before  and  at  the  time  of  ancTthat  u  was 
the  pledge  and  of  the  delivery  of  the  dock-warrants  there-  «gi«fd  between 

^       ®  "^  the  defendant 

inafter  next   mentioned,  as  such  factors  and  agents  as  and  A.  that  he 

aforesaid,  intrusted  by  the  plaintiffs  with  and  were  then  in  'mUhtheS^ 

possession  of  divers,  to  wit,  four  dock-warrants  for  the  ^"^fo'^^j-a 

delivery  of  the  said  four  bales  of  silk,  parcel  &c.,  and  in  ofnikasase- 

which  said  dock-warrants  the  said  four  bales  of  silk,  parcel  money:  and  the 

&c.,  were  described  and  mentioned ;  and  the  said  Douglas,  Sw^Jhedc-*^ 

Anderson,  &  Co.,  being  so  intrusted  with  and  in  possession  ^i"^^  °'^* 

'  °  ^  dock-warrants, 

of  the  said  dock-warrants,  applied  to  the  defendant  for  the  the  pledging  of 

-  !•.•  M  •<■       the  said  foor 

loan  and  advance  of  a  certain  sum  of  money,  to  wit,  the  bales  of  sUk, 
sum  of  1900/.,  upon  the  pledge  of  the  said  four  bales  of  ^^"JSfth^- 
silk,  parcel  &c.,  as  a  security  for  the  re-payment  of  the  said  ^?^^'*  ^^  ^ 

'  *^  '  ^  ^  ^  justified  the  de- 

taining  of  them. 
To  tiiis  plea  the  plaintiffs  replied,  that  A.  was  not  so  intnisted  with  and  in  possession  of  the 
dodi-waiTants,  nor  did  he  agree  with  the  defendant  for  the  pledge  of  the  said  foor  bales  of  silk, 
in  manner  and  form  &c. : — Held,  on  special  demorrer,  that  the  replication  was  too  large. 


626 


IN  THE  COMMON  FLEAS, 


1844. 


Agreement  be- 
tween thede- 
fiendUuit  and  the 
fiMSton,  that 
thefiu!ton 
ahonld  pledge 
the  bales  of 
■ilk. 


Replication. 


Stun  of  money ;  and  therenpon,  theretofore,  to  wit^  on  the 
7th  of  October,  1836,  it  was  agreed  between  the  defendant 
and  the  said  Douglas,  Anderson,  &  Co.,  that  the  said 
Douglas,  Anderson,  &  Co.  should  pledge  with  the  defend- 
ant the  said  four  bales  of  silk,  parcel  &;c,  as  a  security  for 
the  said  sum  of  money  to  be  advanced  by  the  defendant, 
and  which  said  sum  of  money  the  defendant  then  agreed 
to  advance  to  the  said  Douglas,  Anderson,  &  Ca  upon  the 
faith  of  the  said  dock-warrants :  that  the  said  Douglas, 
Anderson,  &  Co.,  being  so  intrusted  with  and  in  possession 
of  the  said  dock-warrants,  in  pursuance  of  the  said  agree- 
ment, theretofore,  to  wit,  on  the  day  and  year  aforesaid, 
did  deliver  to  the  defendant  the  said  dock- warrants,  and 
did  pledge  with  the  defendant  the  said  four  bales  of  silk, 
parcel  &c.,  as  a  security  for  the  said  sum  of  money,  and 
which  said  sum  of  money  the  defendant  did  then  and  there 
advance  and  lend  to  the  said  Douglas,  Anderson,  &  Co. 
upon  the  faith  of  the  said  four  dock-warrants :  that  the  de- 
fendant had  not  notice,  before  or  at  the  time  of  the  said 
pledge,  or  before  or  at  the  time  of  advancing  and  lending 
the  said  money,  by  the  said  dock-warrants,  or  either  of 
them,  or  otherwise,  that  the  said  Douglas,  Anderson,  & 
Co.  were  not  the  actual  and  bonfi  fide  owners  and  proprie- 
tors of  the  said  four  bales  of  silk,  parcel  &c.,  so  pledged  as 
aforesaid:  and  that  he,  at  the  said  time  when  &c.,  de- 
tained, and  still  detained,  the  said  four  bales  of  silk  under 
and  by  virtue  of  the  said  pledge  as  aforesaid,  and  for  and 
on  account  of  the  said  sum  of  money  so  advanced  as  afore- 
said, which  still  remained  unpaid ;  which  was  the  said  con- 
version thereof  in  the  declaration  mentioned — verification. 
To  this  plea  the  plaintiffs  replied,  that  the  said  Douglas, 
Anderson,  &  Co.  were  not  so  intrusted  with  and  in  posses- 
sion of  the  dock-warrants  in  that  plea  mentioned,  or  of  any 
or  either  of  them,  nor  did  they  agree  with  the  defendant 
forthe  pledge  of  the  said  four  bales  of  silk,  parcel  &c.,  or 
of  any  part  thereof,  in  manner  and  form  as  the  defendant 
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had  in  that  plea  above  in  that  behalf  alleged — concluding        1344. 
to  the  country. 

The  defendant  demurred  specially  to  this  replication, 
assigning  for  causes,  *^  that  the  said  replication  is  double, 
in  this,  that  it  attempts  to  put  in  issue  several  distinct  and  mimr. 
material  matters  alleged  in  the  said  third  plea,  that  is 
to  say,  that  the  said  Douglas,  Anderson,  &  Co.  were  in- 
trusted with  and  in  possession  of  the  said  dock-warrants  in 
the  said  third  plea  mentioned,  and  that  they  agreed  with 
the  defendant  for  the  pledge  of  the  said  four  bales  of  silk 
as  in  the  said  third  plea  mentioned  j  and  also  for  that  the 
plaintiffs  ought  by  their  replication  to  have  selected  and 
traversed  one  material  fact  stated  in  the  said  third  plea 
only,  and  not  the  two  facts  traversed  by  the  said  replica- 
tion; and  also  for  the  said  replication  to  the  said  third 
plea  is  in  other  respects  uncertain,  insufficient,  and  infor- 
mal, &c'' 

There  were  other  pleas,  similar  replications  to  which 
were  demurred  to  on  the  same  grounds. 

The  points  marked  for  argument  on  the  part  of  the  Pointiforargu- 
plaintiffs  were  as  follow: — "The  plaintiffs  will  contend  "*^*' 
that  neither  of  their  several  replications  demurred  to  is  bad 
for  duplicity,  which  appears  to  be  the  only  objection  raised 
to  them :  that  each  of  such  replications  amounts  but  to  a 
traverse  of  a  connected  proposition  advanced  by  the  plea 
to  which  it  is  addressed :  that  such  proposition  is,  that  a  ^' 
valid  pledge  was  made  under  the  factor's  act :  that,  to  con- 
stitute a  valid  pledge  under  the  factor's  act,  there  must 
have  been  an  entrusting  with  the  warrants,  a  possession  of 
them,  and  an  agreement  to  pledge,  and  that  the  replica- 
tions involve  but  a  traverse  of  this  connected  proposition : 
that,  wherever,  a  number  of  facts  must  necessarily  exist 
contemporaneously,  and  concur  towards  the  establishment 
of  a  legal  proposition,  such  proposition  so  made  up  of 
several  facts  may  be  traversed  in  a  conjunctive  form,  even 
though  amounting  to  a  mixture  of  law  and  fact,  according 
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1844.  to  Ramford  1.  (^fanif,  6  Ad.  &E.  482,  IN.  &  P.  671,  JZo- 
binson  v.  Rayley,  1  Burr.  816,  (ySrien  ▼•  Saxon,  2  B.  ft  C. 
908,  4  D.  &  B.  579,  Brogden  t.  Marriott,  2  Bing.  N.  C. 
478,  2  Scott,  703,  Pigeon  v.  Osbom,  12  Ad.  &  E.  715, 4  P. 
&  D.  845,  9  DowL  511,  and  various  other  cases  which  will 
be  referred  to  in  ailment :  that  each  of  the  replications 
demurred  to  is  single,  and  well  pleaded  in  form :  that  the 
defendant's  j^roo/*  would  be  precisely  the  same  under  the 
present  form  of  traverse  as  under  any  traverse  suggested 
by  the  demurrer ;  and  this,  according  to  decided  cases,  is 
one  test  by  which  to  try  the  vaUdity  of  the  repUcations.'' 

The  case  was  argued  in  the  last  term,  before  Tindal^ 
C.  J.,  and  Coltman,  J. 

8hee,  Serjeant,  in  support  of  the  demurrer.^— The  plea 
contains  several  distinct  and  independent  aUegations — that 
Douglas,  Anderson,  &  Co.  were  the  factors  and  agents  of 
the  pkintiffs — that  the  goods  were  deposited  in  the  ware- 
house of  the  St  Eatherine's  Dock  Company — that  Doug- 
las, Anderson,  &  Co.,  as  such  factors  and  agents,  were 
intrusted  with  and  in  possession  of  the  dock-warrants — and 
that,  being  so  intrusted  with  and  in  possession  of  the  dock- 
warrants,  they  pledged  the  silk  with  the  defendant.  The 
replication,  selecting  two  of  these  propositions,  traverses  the 
fact  of  Douglas,  Anderson,  &  Co.  being  intrusted  with  and 
in  possession  of  the  dock-warrants,  and  also  the  agreement 
to  pledge.  This  clearly  makes  the  replication  double.  It  is 
one  of  the  cardinal  rules  of  pleading  that  each  plea  or  other 
subsequent  pleading  shall  contain  but  one  answerto  the  mat. 
ter  to  which  it  is  pleaded.  That  one  answer  may  no  doubt  be 
combined  of  many  facts,  provided  they  all  tend  to  one  single 
defence.  Here,  the  replication  consists  of  two  matters^ 
either  of  which  would  alone  afford  a  sufficient  answer  to 
the  action.  The  leading  case  upon  this  subject  is  that  of 
Robinion  v.  Rayley,  1  Burr.  816 :  all  the  confusion  and  all 
the  doubts  and  difficulties  that  have  been  presented  by 
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subsequent  cases  have  arisen  from  a  misapprehension  of       1844. 
what  Lord  Mansfield  there  says.     There,  in  trespass  for 
breaking  and  entering  the  plaintiff's  close,  the  defendant 
pleaded  a  right  of  common :    the  replication  traversed 
**  that  the  cattle  were  the  defendant's  own  cattle,  and  that 
they  were  levant  and  couchant  upon  the  premises,  and  com" 
monable  cattle :"  to  this  there  was  a  special  demurrer,  as- 
signing for  cause  that  the  replication  was  multifarious,  and 
that  several  matters  were  put  in  issue,  whereas  only  one 
ringle  matter  ought  to  be  so.     Lord  Mansfield  said :  '^  It  is 
true,  you  must  take  issue  upon  a  single  point ;  but  it  is 
not  necessary  that  this  single  point  should  consist  only  of  a 
nngle  fa€i.    Here,  the  point  is,  the  cattle  being  entitled  to 
common :  this  is  the  single  point  of  the  defence.     But,  in 
Jactf  they  must  be  both  his  own  cattle,  and  also  levant  and 
couchant;  which  are  two  different  essential  circumstances 
of  their  being  entitled  to  common ;  and  both  of  them  ab- 
sdutely  requisite/'    And  Denison,  J.,  said :  **  Here  the 
question  is  one  Angle  proposition^  viz.  the  measure  of  the 
common :  and  the  measure  of  the  common  is,  the  levancy 
and  couchancy  jointly  with  the  property .''    Lord  Mans- 
field does  not  say  that  you  must  take  issue  on  one  defence^ 
but  on  one  poini  of  defence ;  and  the  one  point  of  defence 
there  was,  that  the  cattle  were  entitled  to  common.     Sub- 
sequent cases  have  treated  that  case  as  if  it  meant  '^  ground 
of  defence,''  or  "  defence,''  or  "  proposition,"  in  the  largest 
and  loosest  sense :  see  Webb  v.  Weatherby,  1  Scott,  477,  I 
Bing.  N.  C.  502,  Bennison  v.  Thelwell,  7  M.  8z;  W.  612,  9 
Dowl.  739,  Bell  v.  Tuckett,  8  M.  &  Gr.  785,  4  Scott,  N.  E. 
402.    In  all  these  cases  the  replication  traversed  but  one 
single  point  of  defence.     So,  in  Brogden  v.  Marriott,  2 
Bing.  N.  C.  473,  2  Scott,  703,  all  the  facts  stated  in  the 
plea  constituted  but  one  single  point  of  defence.     Again, 
in  Pigeon  v.  Osbom,  12  Ad.  &  E.  715,  4  P.  &.D.  345,  9 
Dowl.  511,  the  replication  put  in  issue  one  single  fact,  one 
distinct  proposition.    Romford  v.  Copeland,  6  Ad.  &  E. 
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1844.  482,  1  N.  &  p.  671,  merely  decided  that  an  allegation 
componnded  of  matter  of  law  and  fact  might  be  traversed. 
All  these  cases  are  manifestly  distinguishable  firom  the 
present.  The  replication  de  injuria  has  always  been  looked 
upon  as  an  anomaly  in  pleading :  it  was  allowed  as  a  plea 
in  bar  in  replevin  with  the  greatest  possible  reluctance — 
see  Selby  v.  BardonSy  3  B.  &  Ad.  2,  Bardons  v.  Selby,  9 
Bing.  756,  8  Tyr.  431,  3  M.  &  Scott,  280,  1  C.  &  M.  560. 
It  is  now,  however,  settled  that  that  form  of  replication  is 
proper  in  actions  ex  contractu  as  well  as  in  actions  of  tort, 
subject  to  the  limitations  in  Crogate^s  Case,  8  Bep.  132 : 
see  Griffin  v.  Yaies,  2  Scott,  845,  2  Bing.  N.  C.  579,  4 
Dowl.  647,  Isaac  v.  Farrar,  1  M.  &  W.  65,  4  Dowl.  750, 
PurcheU  v.  Salter,  1  Ad.  &  E.,  N.  S.,  197,  1  Gale  &  D.  682, 
9  Dowl.  517,  SaUer  y.  PurcheU,  1  Ad.  &  E.,  N.  S.,209,  1 
Gale  &  D.  693.  One  of  the  exceptions  in  Crogate^s  Case  is, 
where  the  plea  is  founded  upon  an  authority  derived  firom 
the  plaintiff;  for  which  reason  that  general  form  of  repli- 
cation is  inadmissible  here.  In  (ySrien  v.  Saxon,  2  B. 
&  C.  908,  4  D.  &  B.  579,  which  was  an  action  for  malici- 
ously suing  out  a  commission  of  bankruptcy  against  the 
plaintiff,  the  defendant  pleaded  that  the  plaintiff,  being  a 
trader,  and  being  indebted  to  the  defendant  in  the  sum  of 
100/.,  became  bankrupt,  wherefore  the  defendant  sued  out 
the  commission:  the  plaintiff  replied  de  injuria :  and, 
upon  demurrer,  assigning  for  cause  that  the  plaintiff  by 
the  replication  had  attempted  to  put  in  issue  three  dis- 
tinct facts,  the  act  of  bankruptcy,  the  trading,  and  the 
petitioning-creditor's  debt,  it  was  held  that  these  three 
facts  connected  together  constituted  but  one  entire  propo- 
sition, and  that  the  replication  was  therefore  good.  In 
Isa€u:  V.  Farrar,  1  M.  &  W.  69,  Lord  Abinger,  in  deliver- 
ing the  judgment  of  the  Court,  said :  "  The  facts  contained 
in  the  plea,  though  they  are  several,  constitute  one  ground 
of  defence ;  and  the  rule  of  pleading  is  not  that  the  issue 
must  be  joined  on  a  single  fact,  but  on  a  single  point 
of  defence.    This  was  laid  down  by  Lord  Mansfield  in 
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Robimon  v.  Rayley,  1  Burr.  316,  by  the  Court  of  King's  1844. 
Bench  in  (ySrien  v.  Saxon,  4  D.  &  B.  579,  2  B.  &  C.  908, 
and  by  Mr.  Justice  Bay  ley  in  the  case  of  Carr  v.  Hinchliff, 
7  D.  &  B.  42,  4  B.  &  C.  547.  In  each  of  these  cases,  the 
facts  there  allowed  to  be  included  in  one  issue  as  amount- 
ing to  a  single  ground  of  defence,  were  several.  In  the 
first,  the  facts  that  the  cattle  were  commonable,  and  levant 
and  couchant,  constituted  one  proposition,  viz.  that  the 
cattle  were  entitled  to  common;  in  the  second,  the  trad- 
ing, petitioning-creditor's  debt,  and  act  of  bankruptcy, 
formed  one  point  of  defence,  viz.  the  bankruptcy  of  the 
plaintiff;  and  in  the  last,  the  fact  of  the  goods  for  the 
price  of  which  the  action  was  brought,  being  sold  by  an 
agent  as  a  principal,  and  a  set-off  of  a  debt  due  from  the 
agent,  constituted  the  defence  of  payment  or  satisfaction 
of  the  plaintiff's  demand.''  In  Humphreys  v.  Churchman, 
Bep.  temp.  Hard.  289,  the  plaintiff  declared  in  trespass 
for  breaking  and  entering  his  stable,  cutting  asunder  a 
beam,  and  throwing  down  the  tiles  of  the  roof:  the  de- 
fendant justified  as  servant  to  Sir  H.  G.,  and  pleaded  that 
Sir  H.  G.  was  seised  of  a  wall  in  his  demesne  as  of  fee,  and 
because  the  beam  was  placed  in  the  wall  of  the  said  Sir 
H.  G.  without  his  consent,  the  defendant,  as  his  servant,  in 
order  to  remove  this  nuisance,  did  enter  the  stable,  and 
cut  the  beam  as  near  to  the  wall  as  he  could,  doing  as  little 
damage  as  possible,  and  thereby  the  tiles  were  thrown 
down :  the  plaintiff  replied,  traversing  that  the  wall  was 
Sir  H.  G.'s;  and  then  further  pleaded  that  the  defendant 
of  his  own  wrong  did  throw  down  the  tiles,  for  the  cutting 
the  beam  as  aforesaid :  and  the  Court  held,  that,  the  first 
traverse  being  a  complete  answer  to  the  whole,  the  second 
made  the  replication  double.  In  Brooke's  Abridgment, 
Double  Plee,  pi.  90,  is  the  following  case : — '*  Det  sur  ob- 
ligac  q  fuit  condic  destoier  al  arbitremt  J.  N.  issint  q  il 
ceo  fait  al  deliver  al  parties  p  tiel  jour,  le  defend,  dit  q  nul 
arbitrement  fuit  fait  ue  deliver  devant  le  jour;  et  cost 

M  M  2 


BS2  IN  THE  COMMON  FLEA8^ 

1844.  double^  per  totam  Curiam^  car  est  bon  plee  que  il  ne  fist 
ascuD  arbitrement  per  le  jour^  et  est  bon  plee  que  il  ne 
liver  arbitrement  devat  le  jour/'  See  also  Snnih  v.  Dixon, 
7  Ad.  &  E.  1,  2  N.  &  P.  1 :  and  see  the  cases  collected  in 
the  notes  to  Robinson  v.  Rayley,  in  I  Smith's  Leading 
Cases,  240. 

Sir  T.  Wilde,  Serjeant,  contrk. — ^The  plea  in  question  is 
a  special  plea  of  lien,  not  depending  upon  any  authority 
derived  from  the  plaintiffs,  but  under  the  factor's  act :  it 
admits  the  conversion,  but  sets  up  a  right  in  the  defendant 
to  hold  the  goods  by  reason  of  the  factors  having  been  en- 
trusted with  the  warrants  and  having  pledged  the  goods 
with  him  for  a  bonft  fide  advance.  The  principle  is  quite 
clear,  that,  where  several  facts  alleged  in  a  plea  are  neces- 
sary to  constitute  one  single  proposition,  one  head  of  de- 
fence, such  defence  may  be  put  in  issue  by  a  traverse  of 
the  several  facts  so  constituting  such  single  point  of  de- 
fence. It  is  said  that  this  replication  traverses  two  dis- 
tinct matters  of  fact,  either  of  which  if  traversed  would 
destroy  the  defence.  The  question  is,  whether  the  de- 
fendant must  prove  both  facts  in  order  to  make  out  his 
defence;  for,  if  so,  the  replication  is  good.  In  Robinson 
V.  Rayley,  I  Burr.  816,  the  plea  was  in  substance  a  plea  of 
right  of  common,  and  that  was  what  was  put  in  issue  by 
the  replication.  In  Rowles  v.  Lusty,  I  M.  &  P.  102,  4 
Bing.  428,  Parke,  J.,  in  delivering  the  judgment  of  the 
Court,  says :  '^  The  true  rule  in  pleading  I  take  to  be  this, 
that  duplicity  is,  where  two  distinct  matters,  not  being 
part  of  one  entire  defence,  are  attempted  to  be  put  in  issue. 
But  this  can  never  apply  to,  nor  does  it  ever  preclude 
a  person  from,  introducing  several  matters  into  a  plea,  if 
they  be  constituent  parts  of  the  same  defence ;  for,  though 
it  be  true  that  issue  must  be  taken  on  a  single  point,  yet 
it  is  not  necessary,  nor  ever  can  be,  that  such  single  point 
must  consist  only  of  one  single  fact  J*     So,  in  Selby  v.  jSor- 
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dons,  3  B.  &  Ad.  9^  Patteson^  J.,  says^  it  is  no  objection  to  1844. 
a  replication,  that  it  puts  in  issue  several  facts.  PurcAell 
V.  Salter,  1  Ad.  &  E.,  N.  S.  197,  1  Gale  &  D.  682,  was  an 
action  of  debt  for  goods  sold  and  delivered:  the  defendant 
pleaded  that  the  goods  were  sold  by  M.,  being  factor  of 
the  plaintiff  and  intrusted  with  them  by  him  as  M.^s  own 
goods,  by  the  plaintiff's  consent,  and  that  the  defendant 
did  not  know  and  had  not  the  means  of  knowing  that  the 
goods  were  not  M.'s;  and  a  set-off  against  the  plaintiff  of 
a  debt  due  from  M.  to  the  defendant:  the  Court  of  Queen's 
Bench  held  de  injuria  to  be  a  sufSdent  replication :  but 
their  judgment  was  reversed  on  error  in  the  Exchequer 
Chamber.— Sfl/ter  v.  Purcheli,  1  Ad.  &  E.,  N.  S.  209, 1  Gale 
&  D.  693 — first,  because  such  form  of  replication  was  in- 
applicable to  a  plea  of  set-off,  which  operates  by  way  of 
discharge;  and,  secondly,  because  the  plea  was  substantiaUy 
grounded  on  authority  from  the  plaintiff.  In  delivering 
the  judgment  of  the  Court  of  Queen's  Bench,  Lord  Den- 
man,  after  referring  to  several  authorities,  says:  *^  The 
general  conclusion  to  be  drawn  from  them  appears  to  be 
this — that  the  replication  cannot  be  objected  to  as  multi- 
&riou8^  if  the  facts  stated  in  the  plea,  though  they  are 
several,  constitute  one  ground  of  defence;  for,  the  rule  of 
pleading  is,  not  that  the  issue  must  be  joined  on  a  single 
&ct,  but  on  a  single  point  of  defence;  but  this,  neverthe- 
less, is  to  be  understood,  that  there  is  nothing  in  the  plea, 
such  as  title,  or  interest,  &c.,  which  falls  within  the  excep- 
tions aa  to  this  pleading — that  this  pleading  by  the  plain- 
tiff is  to  be  allowed  where  the  plea  consists  of  mere  matter 
of  excuse  for  non-performance  of  the  contract  declared 
upon — that  this  pleading  is  not  to  be  allowed  where  the 
plea  contains  a  denial  of  the  promise  made  to  the  plaintiff, 
because,  if  the  plea  denies  the  promise,  it  would  be  a  bad 
pka,  and,  if  so,  the  replication  would  be  bad,  because  it 
cannot  be  considered  as  part  of  the  cause  of  the  breach  of 
promise  to  the  plaintiff  that  the  promise  was  not  made  to 
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1844.  the  plaintiflF — and  that  this  pleading  is  not  to  be  allowed 
where  the  plea  amounts  to  matter  of  discharge^  and  not  of 
excuse/'  In  Bell  v.  Tuckett,  4  Scott,  N.  R.  402,  3  M.  &  Gr. 
785,  in  assumpsit  by  one  of  the  public  ofScers  of  a  banking 
co-partnership  against  the  defendant  as  the  acceptor  of 
certain  bills  of  exchange,  &c.,  the  defendant  pleaded,  that, 
by  an  indenture  made  by  and  between  the  defendant  of 
the  first  part,  one  May  (therein  described  to  be  the  man- 
ager of  the  co-partnership,)  and  one  W.  B.  of  the  second 
part,  and  the  persons  whose  names  and  seals  were  there- 
unto subscribed  and  affixed  (creditors  of  the  defendant)  of 
the  third  part,  the  defendant  assigned  all  his  eflFects  to 
May  and  W.  B.,  in  trust  for  the  creditors;  in  consideration 
whereof  the  several  creditors  released  their  respective  debts: 
the  plea  then  averred  that  May,  so  being  such  manager  as 
aforesaid,  executed  the  said  indenture  as  such  manager  as 
aforesaid  for  and  on  behalf  of  the  said  co-partnership^  and 
duly  authorized  in  that  behalf  and  which  execution  thereof 
by  May  as  such  manager  aforesaid  had  been  since  duly 
ratified,  confirmed,  acknowledged,  and  acted  upon  by  the 
co-partnership,  with  the  knowledge,  assent,  and  concur- 
rence of  the  several  parties  to  the  indenture.  The  plaintiff 
replied  that  May  did  not  execute  the  indenture  as  such 
manager  for  and  on  behalf  of  the  co-partnership,  nor  was  he 
at  any  time  authorized  in  that  behalf,  modo  et  form&:  and 
it  was  held,  on  special  demurrer,  that  the  several  allega- 
tions that  were  traversed  by  the  replication  tended  only  to 
one  single  defence,  and  therefore  the  replication  was  not 
obnoxious  to  the  charge  of  either  duplicity  or  negative 
pregnancy;  and  that  it  properly  took  issue  upon  the  only 
material  allegations  in  the  plea.  Tindal,  C.  J.,  there  says: 
**  I  have  always  understood  the  rule  to  be  that  a  plea  or 
replication  is  double  where  it  contains  two  or  more  sub- 
stantive answers  to  that  which  precedes  it;  as,  in  assump- 
sit, a  plea  alleging  a  misnomer  and  a  non-joinder  of  par- 
ties would  be  bad  for  duplicity;  or,  in  an  action  for  goods 
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sold  and  delivered^  a  plea  alleging  payment  and  also  a  1844. 
release^  would  be  double,  as  presenting  two  several  de- 
fences, each  of  which  would  be  a  complete  answer  to  the 
action.  But  the  question  in  this  case  is^  whether  the 
several  allegations  in  the  plea  do  more  than  constitute 
together  one  connected  proposition^  one  single  ground 
of  defence;  for,  if  so,  the  plaintiff  had  a  right  in  his 
replication  to  put  the  defendant  to  proof  of  them  all. 
The  plea  amounts  at  last  to  a  release  by  the  plaintiff 
on  the  record.''  Bennisan  v.  Thelwell,  7  M.  &  W.  512,  9 
DowL  789,  is  there  cited  with  approbation.  The  defend- 
ant is  in  no  degree  prejudiced  by  this  mode  of  replying: 
the  course  of  proof  will  be  the  same :  Wilkins  t.  Boutchery 
4  Scott,  N.  R.  425,  1  Dowl.  N.  S.478;  Edeny.  Turtle,  2 
Dowl.  N.  S.  459,  10  M.  &  W.  635;  Scott  v.  Chappelow,  5 
Scott,  N.  E.  148,  2  Dowl.  N.  S.  78.  A  plaintiff  is  not 
bound  in  all  cases  to  adopt  the  general  form  of  replication, 
but  may  traverse  the  material  allegations  in  the  plea: 
Garten  v.  Robinson,  2  DowL  N.  S.  41.  The  case  oiBrog- 
den  V.  Marriott,  2  Bing.  N.  C.  478, 2  Scott,  703,  is  in  point 
for  the  plaintiffs,  and  is  not  to  be  distinguished  from  the 
present.  Throughout  all  the  cases  will  be  found  this  ge- 
neral principle,  that,  whenever  the  defence  rests  upon  one 
ground,  however  numerous  the  facts  that  are  necessary  to 
raise  it,  the  whole  may  be  traversed  by  the  replication. 
BegU  V.  Green,  1  M.  &  W.  328,  Webb  v.  Weatherby,  1  Bing. 
N.  C.  502, 1  Scott,  477,  and  Palmer  v.  Gooden,  7  M.  &  W. 
486,  are  also  authorities  to  shew  that  the  traverse  in  this 
case  is  not  too  large. 

Shee,  Serjeant,  in  reply,  referred  to  Lord  Coke's  defini- 
tion of  an  issue. — Co.  Litt.  126.  a. — "Issue,  exitus,  a 
single,  certain,  and  material  point  issuing  out  of  the  alle- 
gations or  pleas  of  the  plaintiff  and  defendant,  consisting 
regularly  upon  an  affirmative  and  negative,  to  be  tried  by 
twelve  men."  ^^^  ^^^  ^^^ 
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1844.  TiNDAL,  C.  J.,  now  delivered  the  jadgment  of  the  Court. 

This  was  an  action  of  trover  to  which  the  defendant  has 
pleaded  various  pleas,  and,  the  plaintiff  having  replied,  the 
defendant  has  demurred  to  the  replications  to  the  third, 
fourth,  fifth,  sixth,  and  seventh  pleas. 

As  the  same  question  arises  upon  each  of  the  replicsr 
tions,  it  is  sufficient  to  advert  to  the  third  plea  and  the  re- 
plication thereto.  That  replication  is  objected  to  on  the 
ground  that  it  is  double  and  puts  in  issue  two  separate  and 
independent  facts,  either  of  which,  it  is  contended,  is  sepa- 
rately traversable,  and  affords  a  complete  answer  to  the 
plea,  namely,  the  fact  of  Douglas,  Anderson,  &  Co.,  being 
intrusted  with  the  dock- warrants  mentioned  in  the  plea, 
and  also  the  fact  of  their  agreeing  to  pledge  the  bales  of 
silk  described  in  those  dock-warrants. 

As  a  general  proposition  it  cannot  be  denied  that  a  num- 
ber of  facts  may  be  so  connected  together  as  to  form  but 
one  point  of  defence,  so  as  to  admit  of  their  being  all  put  in 
issue  in  one  and  the  same  traverse;  a  familiar  illustration 
of  which  rule  occurs  where  assignees  of  a  bankrupt  sue  in 
trover,  and  the  plaintiffs  allege  they  were  possessed  as  as- 
signees ;  the  defendant  may  plead  that  the  plaintiffs  were 
not  possessed  as  assignees,  and  thereby  put  in  issue  the 
whole  of  that  complicated  chain  of  fiicts  which  goes  to  con- 
stitute a  valid  title  as  assignees.  The  difficulty,  however, 
arises,  not  in  laying  down  the  rule,  which  is  well  established, 
but  in  the  application  of  it  to  each  particular  case.  It  is 
firequently  a  matter  of  difficulty  to  say  whether  several  facts 
which  go  towards  the  constituting  a  defence  are  so  con- 
nected together  as  to  form  one  complex  point  of  defence  so 
as  to  admit  of  their  being  joined  in  one  traverse,  or  whe- 
ther the  several  facts  together  constituting  a  defence  are 
so  disconnected  that  the  opposite  party  is  bound  to  select 
one  single  insulated  fact  and  traverse  it,  and  thereby  to 
admit  all  the  rest. 

In  the  case  of  Robinson  v.  Raley,  1  Burr.  316,  which  is  a 
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leading  case  on  this  subject,  the  defendant,  to  an  action  of  1844. 
trespass  qnare  clansum  fregit,  appears  to  have  pleaded  a 
prescriptiye  right  of  common,  and  that  he  put  his  cattle  into 
the  locus  in  quo,  being  his  own  commonable  cattle  levant 
and  couchant.  The  plaintiff  traversed  that  they  were  his 
(the  defendant's)  own  commonable  cattle  levant  and  cou- 
chant ;  and  the  Court  held  that  this  whole  complex  proposi- 
tion was  capable  of  being  joined  in  one  traverse.  This  case 
has  been  followed  by  many  others  which  were  cited  in  ar- 
gument, namely,  Bermison  v.  ThelwaU,  7  M.  &  W.  612,  9 
Dowl.  739,  PurcheU  v.  SaUer,  1  Ad.  &  E.  N.  S  197,  1  Gale 
&  D-  682,  9  DowL  517,  Pigeon  v.  Osborne,  12  Ad.  &E.  716, 
4  P.  &  D.  845,  9  Dowl.  51 1,  BeU  v.  Tuckeit,  4  Scott,  N.  R. 
402, 1  Dowl.  N.  S.  458,  8  M.  &  Gr.  785.  It  is  not  neces- 
sary to  examine  these  cases  in  detail,  because  the  principle 
on  which  they  proceeded  was  not  disputed,  but  only  the 
application  of  that  principle  to  the  present  case. 

The  plea  in  this  case  alleges  that  Douglas,  Anderson, 
&  Co.  were  intrusted  by  the  plaintiffs  with  certain  dock- 
warrants  for  the  delivery  of  four  bales  of  silk  therein  de- 
scribed, and  had  applied  to  the  defendant  for  an  advance 
of  money  upon  the  pledge  of  the  said  four  bales  of  silk,  and 
that  it  was  agreed  between  the  defendant  and  Douglas, 
Anderson,  &  Co.  that  they  should  pledge  with  the  defend- 
ant the  said  four  bales  of  silk  as  a  security  for  the  money. 
The  plea  further  alleges  the  delivery  of  the  dock- warrants, 
the  pledging  of  the  said  bales  of  silk,  and  an  advance  of 
money  thereupon,  and  so  justifies  the  detaining  of  the 
goods. 

The  question  is,  whether  the  two  allegations  in  the  plea, 
namely,  that  Douglas,  Anderson,  &  Co.  were  intrusted  with 
the  dock-warrants  mentioned  in  the  plea,  and  that  they 
agreed  to  pledge  the  silk  mentioned  in  these  dock-warrants 
with  the  defendant,  constitute  one  point  of  defence;  or 
whether  the  plea  consists  of  two  separate  and  independent 
allegations,  each  of  which,  if  traversed  separately,  is  an 
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1844.  answer  to  such  plea.  And  we  think  these  allegations  in 
the  plea  are  of  the  latter  description.  They  are  allegations 
of  facts  independent  of  each  other.  The  denial  that  the 
jEEUstors  were  intrusted  with  the  dock-warrants  is  a  complete 
answer  to  the  plea^  and,  if  found  for  the  plaintiff,  would 
entitle  him  to  the  verdict:  again,  the  denial  that  they 
agreed  to  pledge  the  silks  with  the  defendant,  is  a  complete 
answer  to  the  plea,  and,  if  found  for  the  plaintiff,  entitles 
him  to  the  verdict.  In  Robinson  v.  Raley,  when  the  de- 
fendant alleges  that  the  cattle  he  turned  on  to  the  locus 
in  quo  were  his  own  commonable  cattle  levant  and  cou- 
chant,  he  is  giving  a  description  of  the  same  identical 
cattle ;  and  the  replication  only  denies  the  truth  of  his 
entire  description  of  the  same  cattle.  But,  in  the  present 
case,  the  defence  consists  of  two  separate  facts  occurring 
at  different  times — the  intrusting  to  the  factors  by  the 
plaintiff  at  one  time — the  agreement  to  pledge  between  the 
factors  and  the  defendant  at  another;  which  facts  are 
independent  of  each  other,  and  have  no  necessary  con- 
nexion. The  present  case  resembles  very  nearly  that  of 
De  Wolf  V.  Bevan,  determined  by  the  Court  of  Exchequer 
in  the  last  term. 

For  the  reason  above  given,  we  think  the  replications 
are  too  large,  and  ought  not  to  be  allowed :  but  we  think 
it  not  unreasonable,  where  the  question  is  one  of  consider- 
able nicety,  that  the  plaintiff  should  be  at  liberty  to  amend 
his  replication,  upon  payment  of  costs,  if  he  shall  be  so 
advised,  and  to  take  issue  on  either  of  the  separate  allega- 
tions in  the  plea. 

Rule  accordingly. 
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1844. 

Elizabeth   Davies,   Demandant;  William   Selby 

Lowndes,  Tenant.  Saturday ^ 

T  June  29th.  * 

HIS  was  a  writ  of  rigbt  brought  to  recover  posses-  Sembie,  that  it 

sion  of  certain  property  m  Buckinghamshire,  which  the  tent  to  the  dc- 
demandant  Elizabeth  Davies  claimed  to  be  entitled  to  as  ^rittf*ri'ht*to 
heir  general  of  one  Thomas  James  Selby  who  died  seised  »uc  out  a  new 

writ  by  journeys 

on  the  7th  of  December,  1772.  accounts  after 

The  writ  was  sued  out  on  the  6th  of  December,  1832.*     ^^'the  ori^ 
The  mise  was  joined  on  the  mere  right :  see  the  pleadings,  J^^^  I**® 

2  Scott,  71,  1  Bing.  N.  C.  597.  tenant?  *""  * 

The  cause  was  tried  at  the  Bar  of  this  Court  in  Trinity  refused  in  sucha 
Term,  1835,  (see  2  Scott,  71,  1  Bing.  N.  C.  597),  when  a  STw^t  of"''^'' 
Terdict  was  found  for  the  tenant,  subject  to  certain  excep-  e'^^^  cap«»  *!»« 

return  thereto, 

tions  to  the  ruling  of  the  Court.    Those  exceptions  came  the  count,  ^nd 

on  to  be  argued  in  the  Exchequer  Chamber,  in  Easter  ^cdmgsT  ^^' 

Vacation,  1837,  and,  in  Easter  Vacation,  1838,  the  judg-  ^°^^7 

ment  of  the  Court  of  error  was  pronounced,  awarding  a  strong  opinion 

as  to  the  infor- 

▼enire  de  novo:  see  5  Scott,  835,  4  Bing.  N.  C.  478.  maUty  thereof, 

The  cause  again  came  on  for  trial  at  the  Bar  of  this  dwislonagai^ 
Court,  in  Michaelmas  Vacation,  1838  (see  7  Scott,  21,  5  ^^^^  ff"",*?"* 

'  7  \  7       7        would  finally 

Bing.  N.  C.  161),  when  a  verdict  was  again  found  for  the  determine  her 
tenant,  subject  to  certain  exceptions,  amongst  which  one  any  power  of 
was  that  a  Welsh  pedigree  that  had  been  offered  in  evidence  *^i^*  ^rij  ^f 
on  the  part  of  the  demandant  was  improperly  rejected;  right,  the  Court 
and  upon  argument  the  Exchequer  Chamber,  in  Hilary  the  tenant  to 
Term,  1843,  held  that  this  exception  was  well  founded,  and  with  the  general 
accordingly  again  awarded  a  venire  de  novo:  see  7  Scott,  JJJJiriiiK^adtf-" 
N.  R.  141,  6  Man.  &  Gr.  474.  fe^nt  mode  of 

trial. 

The  tenant  died  between  the  date  of  the  verdict  and  the 
argument  on  the  second  bill  of  exceptions,  namely  on  the 
17th  of  May,  1840,  whereby  the  suit  abated. 

On  the  27th  of  March,  1843,  a  new  writ  by  journeys 
accounts  was  sued  out  against  the  heir;  and,  in  the  follow- 
ing Easter  Term,  a  motion  was  made  in  the  Court  of 
Chancery  to  supersede  this  writ,  on  the  ground  of  its 
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1844. 

Davibs 

Dem., 

Lowndes 

TeD. 


Covnt 


having  issued  after  the  31st  of  December,  1834,  the  time 
limited  by  the  statute  3  &  4  Will.  4,  c.  27,  s.  36,  for  the 
issuing  of  the  several  writs  therein  mentioned.  The  Lord 
Chancellor  took  time  to  consider;  and,  on  the  last  day  of 
Michaelmas  Term,  1843,  pronounced  a  decision  adverse  to 
the  motion,  though  he  expressed  a  very  strong  opinion  that 
the  writ  ought  not  to  have  issued;  see  7  Scott,  N.  R.  2i7, 
6  Man.  &  6r.  530. 

Pending  the  motion  before  the  Chancellor,  namely,  on  the 
29th  of  April,  1843,  the  tenant  not  having  appeared,  a  writ 
of  grand  cape  issued,  under  which  he  was  duly  summoned; 
and  on  the  3rd  of  May  an  appearance  was  entered  for  him. 

On  the  2nd  of  November  the  demandant  delivered  the 
following  count: — 

Elisabeth  Davies,  by  Daniel  Davies  her  attorney,  de- 
mands against  William  Selby  Lowndes  the  manors  of 
Whaddon  Nash  Oiffords,  otherwise  called  Whaddon  Nash 
and  of  Griffords  manor,  in  Whaddon,  Tottenhoe,  otherwise 
Tattenhoe,  otherwise  Tatnall,  otherwise  Tattenhall,  and 
Westbury,  otherwise  Westberry,  and  of  the  manor  of 
Wavendon,  otherwise  called  Wandon,  otherwise  called 
Whaddon  and  Nash,  in  the  county  of  Buckingham,  con- 
taining divers,  to  wit,  five  thousand  acres  of  arable  land, 
five  thousand  acres  of  pasture  land,  &c.,  and  divers,  to  wit, 
foitr  other  manors  in  the  said  county  respectively  containing 
divers,  to  wit,  five  hundred  messuages,  and  five  hundred 
buildings,  &c.,  with  the  rights,  members,  and  appurte- 
nances to  the  said  manors  belonging,  and  also  fifty  other 
messuages,  fifty  cottages,  &c.,  five  thousand  other  acres  of 
arable  land.  Sec.,  with  common  of  pasture  thereunto  be- 
longing and  appertaining,  situate  and  being  in  the 
several  parishes  of  Whaddon,  Great  Horwood,  Little 
Horwood,  Tottenhoe,  otherwise  Tattenhoe,  otherwise 
Tatnall,  otherwise  Tattenhall,  Shenley,  Great  Lyndford, 
Mursely,  and  Bletchley,  and  of  the  rectory  of  Totten- 
hoe, otherwise  Tattenhoe,  otherwise  Tatnall,  otherwise 
Tattenhall,  with  the    appurtenances,  in  the  county  of 
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Biickiiighain,  which  she  the  said  Elizabeth  claims  to  be         ig44. 
her  right  and  inheritance^  by  writ  of  our  said  lady  the  now  ^ 

Qaeen,  of  right:  and  whereupon  she  says,  that,  long  be-  Dem., 
fore  the  commencement  of  this  suit,  and  before  the  passing  ^m^* 
of  an  act  of  parliament  made  and  passed  in  the  session  of  Original  writ, 
parliament  holden  in  the  third  and  fourth  years  of  his  late 
Majesty,  King  William  the  Fourth  [3  &  4  Will.  4,  c.  27], 
to  wit,  on  the  6th  of  December,  1832,  one  Thomas  Davies, 
since  deceased,  who  then  was  the  lawful  husband  of  the 
said  Elizabeth,  together  with  her  the  said  Elizabeth,  sued 
and  prosecuted,  and  there  was  then  duly  sued  and  pro- 
secuted fDrth  of  the  High  Court  of  Chancery  of  our  lord 
the  then  King,  William  the  Fourth^  against  Willianl  Selby 
Lowndes,  since  deceased,  the  tenant  of  the  said  prtmiaes, 
with  the  appurtenances,  a  certain  writ  of  our  said  lord  the 
King  called  a  writ  of  right,  whereby  our  said  late  lord  the 
King  commanded  the  then  sheriff  of  Bucldnghamshire  that 
be  should  command  the  said  William  Selby  Lowndes,  since 
deceased,  that  justly  and  without  delay  he  should  render 
unto  the  said  Thomas  Davies  and  Elizabeth  his  wife 
the  tenements  aforesaid,  with  the  appurtenances,  which 
the  said  Thomas  Davies  and  Elizabeth  his  wife,  in  ri^t  of 
the  said  Elizabeth,  claimed  to  be  the  right  and  inheritance 
of  the  said  Elizabeth,  and  to  hold  of  our  said  lord  the  King 
in  chief,  and  whereof  they  claimed  that  the  said  William 
Selby  Lowndes,  since  deceased,  unjustly  deforced  them, 
and  that,  unless  he  the  said  William  Selby  Lowndes,  since 
deceased,  should  do  so,  and  if  the  said  Thomas  Davies  and 
Elizabeth  his  wife  should  give  the  said  sheriff  security  to 
prosecute  their  claim,  then  that  the  said  sheriff  should 
summon  by  good  summoners  the  said  William  Selby 
Lowndes^  since  deceased,  that  he  be  before  the  said  King's 
Justices  at  Westminster,  on  the  8th  day  of  January  next, 
to  shew  wherefore  he  had  not  done  it ;  and  that  the  said 
sheriff  should  have  there  the  summoners  and  that  writ ; 
which  said  writ  was  tested  in  the  name  of  the  said  King 
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1844.  himself  at  Westminster  on  the  6th  day  of  December  in  the 
third  year  of  his  reign  (1832) :  which  said  writ  of  right 
was  then  and  before  the  retnm  thereof^  to  wit^  on  the  day 
and  year  aforesaid,  delivered  to  the  said  sheriff  of  Bucking- 
hamshire to  be  executed  in  due  form  of  law :  and  the  said 
sheriff  afterwards,  to  wit,  on  the  8th  of  January,  3  WilL  4, 
returned  and  certified  to  the  said  Court  before  his  said 
Majesty's  Justices  at  Westminster,  amongst  other  things, 
that  by  J.  O.  and  J.  G.  the  younger  he  had  summoned  the 
said  William  Selby  Lowndes,  since  deceased,  according  to 
the  said  writ  of  right,  and  that,  after  the  aforesaid  sum- 
mons made,  he  made  proclamation  of  the  said  summons 
Coimt  thereon,    according  to  the  form  of  the  statute:  and  thereupon  such 

proceedings  were  then  had  upon  the  said  writ  in  the  said 
Court  before  his  said  Majesty's  Justices  of  the  Bench,  that 
aftenrards,  to  wit,  on  the  2nd  of  November,  in  the  fourth 
year  of  the  reign  of  the  said  late  King,  the  said  Thomas 
Davies,  since  deceased,  and  the  said  Elizabeth  his  wife,  the 
now  demandant,  duly  counted  in  and  upon  the  said  writ 
in  the  said  Court,  and  in  and  by  their  count  in  that  behalf, 
by  A.  H.  Smith,  their  attorney,  said  that  they  demanded 
against  the  said  William  Selby  Lowndes,  since  deceased, 
the  said  manors.  Sec,  [setting  out  the  original  count] :  And 
thereupon  such  proceedings  were  then  had  in  the  said 
Court  before  the  said  Justices  of  the  Bench,  that  the  said 
William  Selby  Lowndes,  since  deceased,  then,  to  wit,  on 
the  J  1th  of  January  in  the  fourth  year  of  the  reign  afore- 
said, by  T.  White,  his  attorney,  came  into  the  said  Court 
of  Common  Bench,  and  defended  the  right  of  the  said 
Thomas  Davies  and  Elizabeth  his  wife,  and  the  seisin  of 
the  said  Thomas  James  Selby  when  &c.,  and  the  whole  &c., 
and  whatsoever  &c.,  and  chiefly  of  the  tenements  aforesaid, 
with  the  appurtenances,  as  of  fee  and  right  &c.,  and  he  put 
himself  upon  the  Grand  Assize  of  our  said  lord  the  then 
King,  and  prayed  a  recognition  to  be  made  whether  he  the 
said  William  Selby  Lowndes  had  a  greater  title  to  hold 
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the  tenements  aforesaid,  with  the  appurtenances,  to  him         1844. 
and  his  heirs,  as  he  then  held  the  same,  or  whether  the      V.  "    ^ 
said  Thomas  Davies  and  Elizabeth  his  wife,  the  then  de-        Dem., 
mandants,  had  title  to  hold  the  same  tenements,  with  the         Ten. 
appurtenances,  as  they  had  as  above  demanded  the  same 
&c. :  And  the  said  Thomas  Davies  and  Elizabeth  his  wife 
did  the  like. 

The  connt  then  set  out  all  the  proceedings  subsequent 
to  the  joinder  of  issue ;  the  first  trial ;  the  verdict  for  the 
tenant  and  judgment  thereon ;  that  exceptions  were  ten- 
dered to  the  ruling  of  the  Court ;  the  suggestion  of  the 
death  of  Thomas  Davies,  the  husband  of  the  demandant, 
on  the  9th  of  May,  1834;  the  first  writ  of  error,  tested 
the  14th  of  November,  6  Will.  4 ;  the  assignment  of  errors 
and  the  argument  thereof  in  the  Exchequer  Chamber; 
the  reversal  of  the  judgment  in  the  Court  below,  and  the 
award  of  a  venire  de  novo  thereon,  on  the  11th  of  May, 
1837.  It  then,  in  like  manner,  set  out  the  proceedings 
preparatory  to  the  second  trial ;  the  second  trial,  and  the 
verdict  for  the  tenant,  and  the  judgment  thereon;  that 
exceptions  were  again  tendered  to  the  ruling  of  the  Coart ; 
the  second  writ  of  error,  tested  the  16th  of  June,  3  Vict.(5) ; 
the  assignment  of  errors,  and  the  argument  thereof;  the 
reversal  of  the  judgment  of  the  Court  below;  and  the 
award  of  another  venire  de  novo  thereon.  The  count  then 
proceeded  as  follows : — 

And  the  said  Elizabeth  further  saith  that  she  thereiq)on  New  writ  by 
by  journeys  accounts,  that  is  to  say,  within  fifteen  days  ^^^sT  *^" 
next  after  the  giving  of  the  said  last-mentioned  judgment 
by  the  said  Court  of  Exchequer  Chamber,  and  the  said 
reversal  of  the  said  last-mentioned  judgment  of  the  said 
Court  of  Common  Bench,  freshly  brought  this  present 
suit,  wherein  she  now  counts  by  them,  and  within  the 

(5)  A  8ci.  fa.  ad  audiendura  er-  nant,  since  the  giving  of  the  said 
rores,  suggesting  the  death  of  judgment,  leaving  a  son  and  heir 
William  Selby  Lowndes,  the  te-       William  Selby  Lowndes. 
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1844.  said  fifteen  days,  to  wit,  on  the  8th  day  of  February,  1843, 
'  ^  suing  and  prosecuting  forth  of  the  High  Court  of  Chancery 
Dem.,  of  our  lady  the  now  Queen :  And  the  said  Elizabeth  did 
Ten.  within  the  said  fifteen  days,  to  wit,  on  the  day  and  year 
last  aforesaid,  sue  and  prosecute  forth  of  the  High  Court 
of  Chancery  of  our  lady  the  now  Queen,  against  William 
Selby  Lowndes  the  now  tenant  of  the  said  tenements,  with 
the  apportenances,  a  certain  writ  of  our  lady  the  now 
Queen,  which  said  last-mentioned  writ  was  and  is  in  the 
words  following,  that  is  to  say — "  Victoria,  by  the  grace  of 
Grod,  of  the  united  kingdom  of  Great  Britain  and  Ireland 
Queen,  defender  of  the  faith.  To  the  sheriff  of  Bucking- 
hamshire greeting:  Command  William  Selby  Lowndes, 
Esq.,  that  justly  and  without  delay  he  render  unto  Elisa- 
beth Davies  the  manors  of  &c.,  &c,  [describing  the  pre- 
mises], with  the  appurtenances,  in  the  coimty  of  Bucking- 
ham, which  the  said  Elizabeth  claims  to  be  her  right  and 
inheritance,  and  whereof  she  complains  that  the  said 
William  Selby  Lowndes  unjustly  deforces  her;  and  unless 
he  shall  so  do,  and  if  the  said  Elizabeth  shall  give  you 
security  to  prosecute  her  claim,  then  summon  by  good 
summoners  the  said  William  Selby  Lowndes,  that  he  ap- 
pear before  our  Justices  at  Westminster  on  the  15th  day 
of  April,  1843,  to  shew  wherefore  he  hath  not  done  it; 
and  have  you  there  the  summoners  and  this  writ.  Witness 
ouiself  at  Westminster  on  the  8th  day  of  February,  1843. 
Beitall.^'  And  the  said  Elizabeth  saith  that  the  said 
William  Selby  Lowndes  in  the  said  last-mentioned  writ 
mentioned  was  and  is  the  same  William  Selby  Lowndes  in 
the  said  writ  of  our  lady  the  Queen  called  a  writ  of  scire 
facias  ad  audiendum  errores  mentioned,  and  was  and  is 
the  son  and  heir  of  the  said  William  Selby  Lowndes,  de- 
ceased, in  the  said  former  writ  of  right  mentioned ;  and 
tha:  the  tenements  in  the  said  several  writs  and  proceed- 
ings respectively  mentioned  and  hereinafter  demanded 
were  and  are  the  same  identical  tenements ;  and  thereupon 
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the  said  Elizabeth^  by  her  attorney  Daniel  Davies  afore-         1844. 
said,  demands  against  the  said  William  Selby  Lowndes,  so      "^^^^     ' 

,    ,  Davibs 

being  the  son  and  heir  of  the  said  William  Selby  Lowndes  Dem., 
in  the  said  first-mentioned  writ  of  right  mentioned,  the  ^Tcn°"* 
said  manors  of  Whaddon,  &c.,  &c.,  with  the  appurtenances, 
in  the  county  of  Buckingham,  which  she  the  said  Eliza- 
beth claims  to  be  the  right  and  inheritance  of  her  the  said 
Elizabeth  by  the  said  last-mentioned  writ  of  our  said  lady 
the  Queen,  of  right ;  and  whereupon  she  says  that  Thomas 
James  Selby,  deceased,  whose  heir  the  said  Elizabeth  is, 
was  seised  of  the  tenements  aforesaid,  with  the  appurte- 
nances, in  his  demesne  as  of  fee  and  right,  in  the  time  of 
peace,  in  the  time  of  Lord  Greorge  the  Third,  late  King  of 
Great  Britain,  within  sixty  years  next  before  the  commence^ 
ment  of  the  said  suit  wherein  the  said  Thomas  Davies  and 
EUzabeth  his  wtfe,  the  now  demandants,  were  demandants, 
and  whereof  the  present  suit  is  a  continuation  by  journeys 
accounts  as  aforesaid,  by  taking  the  esplees  thereof  to  the 
value  &C. :  And  the  said  Elizabeth  further  says,  that  the  said 
Thomas  James  Selby  died  so  seised  of  the  tenements  afore- 
said, with  the  appurtenances,  without  leaving  any  heir  save 
and  except  Erasmus  Lloyd  hereinafter  mentioned ;  and  that 
the  said  Thomas  James  Selby  was  the  son  and  heir  of  James 
Selby,  who  died  without  any  other  issue  of  his  body,  and 
without  having  any  heir,  save  and  except  the  said  Thomas 
James  Selby ;  and  that  the  said  James  Selby  was  the  son 
and  heir  of  James  Selby,  the  grandfather  of  the  said  Thomas 
James  Selby,  and  which  said  last-mentioned  James  Selby 
also  died  without  having  any  heir  save  and  except  the  said 
first-mentioned  James  Selby,  and  which  said  James  Selby 
secondly  mentioned  was  the  son  and  heir  of  Thomas  Selby 
by  Mary  his  wife,  theretofore  Mary  Lloyd,  and  which  said 
Thomas  Selby  died  without  other  issue  of  his  body,  and 
without  any  other  heir  by  the  said  Mary,  than  the  said 
James  Selby  secondly  above  named  :  And  the  said  Elizabeth 
further  says  that  the  said  Mary,  the  mother  of  the  said 
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1844.        James  Selby  secondly  above  named,  in  her  life-time  and  at 
_  "  the  time  of  her  death  was  the  daughter  of  Alban  Lloyd  and 

Dem.,        Mary  his  wife;  and  that  James  Lloyd  was  the  son  and 
Ten.  l^eif  of  the  said  Alban  Lloyd  by  the  said  Mary  his  wife, 

and  also  the  brother  of  the  said  Mary  the  wife  of  the  said 
Thomas  Selby;  and  that  Evan  Lloyd  was  the  son  and  heir 
of  the  said  James  Lloyd ;  and  that  William  Lloyd  was  the 
son  and  heir  of  the  said  Evan  Lloyd ;  and  that  Erasmus 
Lloyd  was  the  son  of  Greorge  Lloyd,  who  was  the  son  of 
the  said  James  Lloyd,  and  which  said  Erasmus  was  the 
cousin  and  heir  of  the  said  William  Lloyd ;  and  that,  upon 
and  at  the  time  of  the  death  of  the  said  Thomas  James 
Selby,  who  died  so  seised  without  issue  as  aforesaid,  the 
right  of  the  tenements  aforesaid,  with  the  appurtenances, 
descended  from  the  said  Thomas  James  Selby  to  the  said 
Erasmus  Lloyd,  as  the  cousin  and  heir  as  aforesaid  of  the 
said  Thomas  James  Selby,  who  died  so  seised  as  aforesaid : 
And  the  said  Elizabeth  further  says  that  from  the  said 
Erasmus  Lloyd  the  right  of  the  tenements  aforesaid,  with 
the  i4)purtenances,  upon  his  death  descended  to  and  upon 
John  Lloyd  as  the  son  and  heir  of  the  said  Erasmus  Lloyd ; 
and  firom  the  said  John  Lloyd  the  right  of  the  said  tene- 
ments, with  the  appurtenances,  upon  his  death  descended 
to  Catherine,  Frances,  and  one  other  Mary,  as  the  daughters 
and  co-heirs  of  the  said  John  Lloyd ;  and  from  the  said 
Catherine  Lloyd,  who  married  Thomas  Julian,  upon  her 
death,  all  her  part  of  and  in  the  said  right  which  came  to 
her  as  co-heir  as  aforesaid  descended  to  and  upon  the  said 
Elizabeth,  the  now  demandant,  as  the  daughter  and  heir 
of  the  said  Catherine ;  and  afterwards,  upon  the  death  of 
the  said  Thomas,  all  her  part  of  and  in  the  said  right 
which  came  to  her  as  aforesaid,  descended  to  and  upon  the 
said  last-mentioned  Mary  and  Elizabeth,  as  the  sister  and 
niece  respectively  and  co-heirs  of  the  said  Frances;  and 
afterwards,  upon  the  death  of  the  said  last-mentioned 
Mary,  all  her  part  of  and  in  the  said  right  which  came  to 
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her  as  aforesaid  descended  to  and  upon  the  said  Elizabeth,        1344. 
as  the  niece  and  heir  of  the  said  last-mentioned  Mary ;       davieT 
which  said  Elizabeth  thereupon,  and  before  the  commence-        Dem., 
ment  of  this  suit,  became  and  was  entitled  to  the  whole         Ten. 
of  the  said  tenements,  with  the  appurtenances,  as  such 
heir  and  consin  of  the  said  Thomas  James  Selby  as  afore- 
said, and  which  said  Elizabeth  now  demands  the  same ; 
and  that  such  is  her  right,  she  offers  &c. 

On  the  13th  of  December,  1843,  the  tenant  obtained 
from  Coltman,  J.,  an  order  for  leave  to  plead  several  mat- 
ters, and  on  the  same  day  delivered  to  the  demandant's 
attorneys  the  following  pleas  : — 

First,  the  general  mise.  Pleas,  i.  Mise. 

Secondly — ^that,  after  the  right  of  the  tenements  afore-  2.  Fine  of  1784. 
said,  with  the  appurtenances,  descended  from  the  said 
Etasmns  Lloyd  to  the  said  John  Lloyd  as  in  the  count 
of  the  demandant  alleged,  and  before  and  at  the  time  of 
the  levying  of  the  fine  hereinafter  mentioned,  one  William 
Selby  was  seised  in  his  demesne  as  of  fee  of  the  tenements 
above  demanded,  and,  being  so  seised,  afterwards,  to  wit, 
cm  the  Morrow  of  the  Ascension  of  the  Lord,  in  the  24 
Cr^.  8,  in  the  Court  of  the  late  lord  King  George  the 
Third  of  the  Bench  at  Westminster,  a  certain  fine  was  in 
due  manner  levied  in  the  said  Court  of  our  said  late  lord 
King  George  the  Third  of  the  Bench,  before  Alexander  Lord 
Loughborough,  Henry  Gould,  George  Nares,  and  John 
Heath,  Justices  of  our  said  late  lord  King  George  the  Third^ 
between  one  John  Skirrow,  by  the  name  of  John  Skirrow, 
gentleman,  plaintiff,  and  the  said  William  Selby,  by  the 
name  of  William  Selby,  Esq.,  deforciant,  of  the  aforesaid 
tenements,  by  the  names  of  the  manors  of  Whaddon,  Nash, 
Giffords  manor,  in  Whaddon,  Tottenhoe,  otherwise  Tatten- 
hoe,  otherwise  Tatnall,  otherwise  Tattenhall,  and  Westbury, 
otherwise  Westbary,  with  the  appurtenances,  and  of  the 
Bcite  of  the  priory  of  the  dissolved  monastery  of  Snelshall, 
otherwise  Snelleshall,  with  the  appurtenances,  and  also  of 
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1844.  Whaddon  Chase^  with  the  appurtenances^  and  likewise  of 
^^  '  thirty-five  messuages^  twenty  cottages^  twenty  cow-houses, 
Dem.,  fifty  barns,  &c.  &c.,  32/.  rents,  common  of  pasture  for  all 
Ten.  cattle,  free  warren,  view  of  frankpledge,  courts  leet,  courts 
baron,  fines,  amerciaments,  reliefs,  heriots,  goods  and  chat- 
tels of  felons  and  fugitives,  felons  of  themselves,  deodands, 
waifs,  and  estrays,  with  the  appurtenances,  in  Whaddon, 
Nash,  Great  Horwood,  Little  Horwood,  Snelsborough, 
Tottenhoe,  otherwise  Tattenhoe,  otherwise  Tatnall,  othenrise 
Tattenhall,  Shenley,  Great  Lynford,  Mursley,  Saldon,  and 
Bletchley,  &c;  and  moreover  of  the  rectory  of  Tottenhoe, 
otherwise  Tattenhoe,  otherwise  Tatnall,  otherwise  Tattenhall, 
with  the  appurtenances,  and  of  the  advowson  of  the  vicar- 
age of  the  church  of  Tottenhoe,  otherwise  Tatnall,  other- 
wise Tattenhall ;  whereupon  a  plea  of  covenant  was  sum- 
moned between  them  in  the  same  Court,  that  is  to  say,  that 
the  aforesaid  William  Selby  had  acknowledged  the  afore- 
said manors,  scite,  chase,  tenements,  rents,  common  of  pas- 
ture, warren,  view  of  frankpledge,  courts  leet,  courts  baron, 
fines,  amerciaments,  reliefs,  heriots,  goods  and  chattels  of 
felons  and  fugitives,  felons  of  themselves,  deodands,  waifs, 
estrays,  and  rectory,  with  the  appurtenances,  and  the  ad« 
vowson  aforesaid,  to  be  the  right  of  him  the  said  John 
Skirrow,  as  those  which  the  said  John  Skirrow  had  of  the 
gift  of  the  aforesaid  William  Selby,  and  those  he  had  re- 
mised and  quit  claimed  from  him  and  his  heirs  to  the 
aforesaid  John  Skirrow  and  his  heirs  for  ever ;  and  more- 
over the  said  William  Selby  granted,  for  him,  and  his  heirs, 
that  they  would  warrant  to  the  aforesaid  John  Skirrow  and 
his  heirs  the  aforesaid  manors,  &c.,  against  him  the  said 
William  Selby  and  his  heirs  for  ever;  and  for  that  ac- 
knowledgment remise,  quit  claim,  warranty,  fine,  and 
agreement,  the  said  John  Skirrow  gave  to  the  aforesaid 
William  Selby  4920/. ;  which  said  fine  in  form  aforesaid 
levied  was  then  and  there  engrossed,  and  afterwards,  ac- 
cording to  the  form  of  the  statutes  in  that  case  made  aud 
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provided,  was  openly  and  solemnly  read  and  proclaimed  in         1844. 
form  following,  that  is  to  say,  the  first  i»*oclamation  there-        davibs 
upon  was  made  on  &c.  Sec,,  as  by  the  said  fine  with  the      ,  J^™'» 
proclamations  in  form  aforesaid  made  remaining  of  record  Ten. 

in  the  said  Court  of  our  said  lady  the  Queen  of  the  Bench 
at  Westminster  aforesaid  may  more  fully  and  at  large  ap- 
pear; And  the  said  William  Selby  Lowndes  saith,  that,  at 
the  said  times  of  reading  the  said  fine  and  making  the  said 
proclamations  thereupon  in  form  aforesaid  made,  all  pleas 
in  the  said  Court  of  our  said  late  sovereign  lord  King 
Gteorge  the  Third  of  the  Bench  ceased,  according  to  the 
form  of  the  statute  in  that  case  made  and  provided :  which 
said  fine  with  the  proclamations  aforesaid  so  levied  as  afore- 
said was  levied  to  and  for  the  use  of  the  said  William 
Selby,  party  thereto,  his  heirs  and  assigns  for  ever :  by 
virtue  of  which  said  fine  the  said  William  Selby,  party 
thereto,  was  seised  in  his  demesne  as  of  fee  of  the  tenements 
with  the  appurtenances  above  demanded,  and  all  whose  es- 
tates in  the  tenements  aforesaid  he  the  said  William  Selby 
Lowndes  now  hath :  And  the  said  William  Selby  Lowndes 
further  saith  that  the  said  John  Lloyd,  at  the  time  of  the 
levying  of  the  said  fine,  was  within  the  four  seas,  of  whole 
memory,  of  full  age,  and  out  of  prison ;  and  that  the  seisin 
of  the  said  William  Selby  of  and  in  the  tenements  afore- 
said with  the  appurtenances  above  demanded,  and  of  one 
John  Ford,  who  afterwards,  to  wit,  on  the  14th  of  April, 
1788,  had,  took,  and  acquired,  all  the  estate  of  the  said 
William  Selby  in  the  tenements  aforesaid,  with  the  appur- 
tenances, continued  during  five  years  next  after  the  pro- 
clamations aforesaid,  in  form  aforesaid  made,  without  any 
action  at  law  being  prosecuted  against  the  said  William 
Selby  and  John  Ford,  or  against  either  of  them,  by  the  said 
John  Lloyd  or  any  person  or  persons  claiming  by,  through, 
or  under  him,  or  by,  through,  or  under  the  said  Erasmus 
liloyd,  or  either  of  them — verification. 

Thirdly — that  the  said  writ  of  right  by  which  the  said  3.  Writ  brought 
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1844. 
* — * — ' 

Davibs 
Dem., 

LOWNDBS 

Ten. 

after  the  Istof 
June,  1835. 


4.  That  T.J. 
Selbj  was  not 
seised  within 
sixty  yean. 


5.  That  the 
tenant  did  not 
take  as  heir  to 
William  Selby 
Lowndes,  de- 
ceased. 


Elizabeth  Davies  now  demands  the  aforesaid  tenements 
was  not  brought  before  the  Ist  of  June^  1835^  but  was 
brought  after  that  day^  to  wit,  on  the  8th  of  Febnuoy, 
1843:  thaty  on  the  said  1st  of  June,  1835,  the  said 
Elizabeth  Davies  could  not  nor  could  the  said  Elizabeth 
Davies  and  her  then  husband  Thomas  Davies  have  brought 
and  maintained  a  writ  of  right  in  respect  of  the  tenements 
aforesaid,  although  a  certain  act  of  parliament  made  and 
passed  in  the  session  of  parliament  holden  in  the  3  &  4  Will. 
4,  intituled  &c.  [c.  27],  had  not  been  made — ^verification* 

Fourthly — ^that  the  said  Thomas  James  Selby  in  the 
said  count  mentioned  was  not  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  or  of  any  part  thereof, 
in  his  demesne  as  of  fee  and  right,  within  sixty  years  next 
before  the  commencement  of  this  suit — verification* 

Fifthly — that,  although  true  it  is  that  the  said  William 
Selby  Lowndes,  the  now  tenant,  was  and  is  the  son  and 
heir  of  the  said  William  Selby  Lowndes,  deceased,  for  plea 
nevertheless  in  this  behalf  the  said  WilUam  Selby  Lowndes 
said  that  the  tenements  aforesaid,  with  the  appurtenances, 
did  not,  nor  did  any  part  thereof,  descend  or  come  to  him 
the  said  William  Selby  Lowndes,  the  now  tenant,  as  heir 
of  the  said  William  Selby  Lowndes  deceased — ^verification. 


Tenant's  role. 


Sir  T,  fVilde,  Seijeant,  in  Hilary  Term  last,  on  behalf 
of  the  tenant,  obtained  a  rule  calling  upon  the  demandant 
to  shew  cause  why  the  writ  of  grand  cape,  the  sheriff's 
return  thereto,  the  count  delivered  by  the  demandant,  and 
all  other  proceedings,  should  not  respectively  be  set  aside, 
on  the  ground  that  writs  of  right  being  altogether  abolished 
by  the  statute  3  &  4  Will.  4,  c.  27,  s.  86,  the  process 
upon  which  these  proceedings  were  founded  issued  without 
any  authority. — He  referred  to  Leigh  v.  Leigh,  3  Scott, 
666,  2  Bing.  N.  C.  464,  4  Dowl.  650,  Foot  v.  Shirreff,  2 
Scott,  806,  2  Bing.  N.  C.  528,  4  Dowl.  652,  Foot  v.  CoUim, 
1  Myl.  &  Cr.  25,  and  to  the  judgment  of  Lord  Lyndhurst, 
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C,  upon  a  motion  to  set  aside  the  writ  of  right  in  this         1844. 
case— reported  in  7  Scott,  N.  R.  215,  6  Man.  &  Gr.  529.        ^][^ 

Dem., 

Talfourd,  Serjeant,  on  the  part  of  the  demandant,  on  Ten. 
the  same  day  obtained  a  rule  calling  upon  the  tenant  to  Demandant's 
shew  cause  why  the  order  of  Coltman,  J.,  and  the  rule  of 
Court  thereon,  and  the  pleas  pleaded  in  pursuance  thereof, 
should  not  respectively  be  set  aside,  or  why  the  tenant 
should  not  elect  between  the  general  mise  and  the  other 
pleas,  and  why  either  the  said  first  plea  or  such  other  pleas 
should  not  be  struck  out,  on  the  ground  that  such  pleas 
raised  issues  requiring  difi^erent  modes  of  trial.  He  cited 
iys9en  V.  Clarke,  8  Wils.  419,  541,  Lofft,  496,  2  W  Blac. 
891;  Comyns's  Digest,  Battel  (A.  8.)>  and  Pleader  (E.  2.). 

Taljburd,  Serjeant,  and  E.  V.  Williams  {WiUes  was  with 
them),  in  Easter  Term  last,  shewed  cause  against  the  rule 
obtained  on  the  part  of  the  tenant. — This  is  a  novel  attempt  Tenant's  role. 
on  the  part  of  the  tenant  in  this  writ  of  right  to  put  an  end 
to  the  demandant^s  claim  by  an  application  addressed  to 
the  summary  jurisdiction  of  the  Court — ^a  course  which 
will  preclude  her  from  all  power  of  appeal.  This  Court  is 
asked  to  say  absolutely  and  finally  that  the  writ  which  the 
Lord  Chancellor  refused  to  set  aside  (see  7  Scott,'  N.  R. 
217),  is  a  nullity,  and  does  not  authorize  the  proceedings 
that  have  been  taken  upon  it  in  this  Court.  The  86th 
section  of  the  8  &  4  Will.  4,  c.  27,  enacts  ^^that  no  writ  of 
right  patent,  &c.,  and  no  other  action  real  or  mixed  (except 
a  writ  of  right  of  dower,  or  writ  of  dower  unde  nihil  habet, 
or  a  quare  impedit,  or  an  ejectment),  and  no  plaint  in  the 
nature  of  any  such  writ  or  action  (except  a  plaint  for  free- 
bench  or  dower),  shall  be  brought  after  the  81st  of  Decem- 
ber, 1834.^'  The  statute  does  not  affect  existing  rights, 
nor,  where  actions  are  pending,  does  it  prevent  the  issuing 
of  the  process  required  for  their  continuance :  it  uses  the 
word  *^writ^'  as  synonymous  with  "action.'^     Assuming, 
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1844.        therefore^  that  the  Court  has  power  to  interfere  in  the 
"  manner  prayed,  the  broad  question  is,  whether  a  writ  aued 

Dem.,  out  by  journeys  accounts  after  the  death  of  a  sole  tenant 
Ten.  ^s  a  continuance  of  a  former  suit  rightly  commenced.  In 
Terms  de  la  Ley ;  Jourmes  Accounts,  it  is  said :  '^  Joumies 
Accounts  (dietse  computatse)  is  a  term  in  the  law  which  is 
understood  thus :  If  a  writ  be  abated  without  the  default 
of  the  plaintiff  or  demandant,  he  may  purchase  a  new 
writ,  which  if  it  be  purchased  by  joumies  accounts  (that 
is,  within  as  little  time  as  he  possibly  can  after  the  abate- 
ment of  the  first  writ),  then  this  second  writ  shall  be  as  a 
continuance  of  the  first,  and  so  shall  oust  the  tenant  or 
defendant  of  his  voucher,  plea  of  non-tenure,  jointenanqr, 
fully  administered,  &c.,  or  any  other  plea  which  arises  upon 
matter  happening  after  the  date  of  the  first  writ.  And 
fifteen  days  have  been  held  a  convenient  time  for  the 
purchase  of  the  new  writ  -/^  citing  Spencer's  Case,  6  Bep. 
9.  b.  The  following  description  of  this  mode  of  proceeding 
is  given  by  Treby,  C.  J.,  in  Kinsey  v.  Hayward,  1  Lord 
Baym.  432,  Lutw.  260 :  ^^  The  word  dieta  signifies  a  day's 
journey,  and  the  best  account  of  the  word  is  given  by 
Selden,  that  the  Chancery  being  a  moveable  Court,  and 
following  the  King's  Court,  and  the  writs  being  to  be  pur- 
chased out  of  the  said  Court,  the  party  who  purchased 
the  second  writ  ought  to  have  applied  to  the  King's 
Court  as  hastily  (that  he  might  obtain  the  second  writ)  as 
the  distance  of  the  place  would  allow,  accounting  twenty 
miles  for ^ every  day's  journey;  and  for  this  reason  he  was 
to  shew  in  the  second  writ  that  he  had  purchased  his  second 
writ  as  hastily  as  he  could,  accounting  the  days'  joumies 
he  had  to  the  King's  Court"  (6).  The  practice  was  to 
enter  the  writ  by  journeys  accounts  on  the  same  roll : 
Bastell's  Entries,  Journeys  Accounts,  417.  In  Comyns's 
Digest,  Abatement  (P.)^  it  ^s  s^^^  that,f  a  writ  abates 
without  the  default  of  the  demandant  or  plaintiff,  he  may 

(6)  Sco  this  case  in  error,  12  Mod.  568. 
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have  a  new  writ  by  journeys  accounts^  viz.  per  dietas  com-  1844. 
putat.  recenter  tulit  aliud  breve.  So,  if  the  writ  abates  by  ^  ''"^ 
the  death  of  the  tenant  or  defendant,  when  there  is  only  Dem., 
one  defendant— 10  Ed.  3.  16.  a.;  8  H.  5.  6.  a.;  Ktz.  N.  ^t^"' 
B.  82  C. ;  I  Lev.  22.  If  the  statute  of  limitations  incurs 
after  the  first,  before  the  second  writ,  it  will  be  no  bar — 
Daliaon,  8.  What  shall  be  a  reasonable  time  for  the  pur- 
chase of  a  new  writ,  shall  be  in  the  discretion  of  the  justices : 
fifteen  days  have  been  allowed  reasonable — 6  Co.  11.  a. ; 
so  half  a  year — 6  Ed.  3.  32.  b. ;  so  thirty  days — 1  Salk. 
393:  and  it  is  sufficient  if  it  be  freshly  purchased  after 
notice  of  the  death  of  the  defendant,  though  it  be  two 
years  after  his  death— 10  Ed.  3.  16.  b.''  By  the  32  Hen. 
8,  c.  2,  s.  5,  it  was  enacted  '^  that  all  formedons  in  reverter, 
formedons  in  remainder,  and  scire  facias  upon  fines,  of 
any  manors,  lands,  tenements,  or  other  hereditaments,  at 
any  time  thereafter  to  be  sued,  should  be  sued,  used,  and 
taken  within  fifty  years  next  after  that  the  title  and  cause  of 
action  fallen,  and  at  no  time  after  the  said  fifty  years  passed.'^ 
In  Dalison,  p.  3,  pi.  7,  is  the  following  case  upon  that  statute : 
'^  Scire  facias  fuit  port  anno  36  H.  8,  sur  un  recovery  ewe 
p  son  auncestor  in  brief  de  formedone  port  anno  12  R.  2, 
et  le  demand,  dit  que  touts  ceux  q  feuront  tenants  del  terf 
feuront  morts  puis  le  recovery,  et  q  le  terre  in  demand  est 
in  le  maine  le  tenant  ore,  et  apres  p  demise  le  Boy  H.  8, 
le  brief  de  scire  facias  fuit  abate,  et  le  demandant  purchase 
un  novel  scire  facias  p  journes  accompts,  et  si  cest  second 
brief  soit  bone  ou  nemy  fuit  le  question.  Morgan.  Cest. 
second  brief  nest  bone,  car  le  plaint,  est  bar  dav  ceo  ^ 
lestatute  de  prescription  fait  anno  32  H.  8,  intant  q  le 
plaint,  icy  suppose  le  recovery  in  le  temps  R.  2,  p  quel 
recovery  le  plaint,  ne  poit  claime  a  cest  jour  quia  il  est 
passe  son  temps  p  lestatute,  cai  le  statute  est  q  il  serra 
barre  a  claim  ascun  terres  tailes,  si  il  ne  ses  auncestours 
ftieront  seises  deins  50  years  on  q  il  fait  un  claime  devant 
Ian  88  B.  8,  et  cestuy  plaint,  port  son  brief  accord  al 
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1844.        statute  et  devant  le  temps  limit,  et  ceo  fuit  bone^  mes 

Davies^       quand  ceo  brief  abate  p  demise  le  Roy,  il  ne  poit  av  aater 

Dem.,        brief,  cer  les  mestieux  ( ?)  parolx  pur  luy  aider  deins  lestatute 

Lowndes 

Tea.  sont  sc.  si  ascun  plaint,  on  def.  morust  p  le  brief  serra 

purchase  p  joumes  accompts,  et  uul  party  serra  a  preju- 
dice, mes  le  case  icy  nest  deins  le  compas  del  statute,  et 
pur  ceo  si  un  avoit  port  avant  Ian  38  H.  8,  un  brief,  et  oeo 
ussoit  aver  abate  p  false  latine,  et  le  plaint,  apres  Ian  88 
H.  8,  avoit  purchase  un  auter  brief,  et  son  temps  passe  p 
lestatute,  ceo  darraine  brief  abatera  issint  icy.  Mountague 
and  Browne^  disont  q  le  brief  fiiit  bone.  Shelly  and  Hinde, 
disont  q  si  le  resomons  soit  sue  hors  del  primer  scire  facias, 
q  il  est  assets  bone.'^  That  is  a  distinct  authority  for  the 
present  case.  As  far  as  the  resolution  in  fencer's  case,  6 
Bep.  9,  6.,  goes,  it  is  also  an  authority  decidedly  in  £Eivour 
of  the  demandant.  There  Lord  Coke  says,  '^Two  points 
were  resolved  by  the  Court.  1.  A  difference  vras  taken  when 
the  first  writ  abates  by  default  of  the  demandant  himself, 
as,  by  his  misinformation  of  the  tenant^s  name,  or  of  the 
town,  &c.,  for  there  the  demandant  shall  never  have  a 
writ  by  journeys  accounts,  as  the  books  are  in  48  E.  3.  21; 
14  H.  4.  28.  a.;  82  H.  6,  28,  Vide  19  Ed.  3.  Brief  244 
But,  where  the  writ  abates  for  default  of  the  clerk,  as, 
where  it  abates  for  false  Latin,  or  variance,  or  want  of  form, 
&C.,  there  the  demandant  shall  have  the  benefit  of  a  new 
writ  by  journeys  accompts,  because  it  was  the  fault  of  the 
clerk  of  the  Chancery,  and  not  the  default  of  the  demand- 
ant himself,  as  the  books  are  agreed  in  26  Ed.  3.  Quare 
ImpedU,  163;  25  Ed.  3.  54;  38  Ed.  3.  5;  14  H.  4.  23; 
22  H.  6.  62;  13  H.  4.  Executors,  118:  pari  ratione  when 
the  writ  abates  for  want  of  good  summons,  for  that  is  the 
fault  of  the  sheriff  and  not  of  the  demandant,  and  therefore 
it  was  resolved  that  in  such  case  the  demandant  shall  have 
a  new  writ  by  journeys  accompts.  Vide  4  Ed.  3.  130; 
8  Ed.  3.  377;  42  Ed.  3.  16;  22  Ed.  3.  14;  14  H.  6.  4; 
46  Ed.  3.  14  21  H.  6.  8;  22  H.  6,  62;  11  H.  6.  42.   But 
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41  Ed.  3.  2,  7  U.  4.  8,  and  22  H.  6.  46,  &c.,  are  contrary.         1844. 

And  so  an  old  question  in  our  books  well  resolved.    If  a 

writ  abates  for  non-tenure  of  the  whole,  the  demandant 

shall  not  have  a  new  writ  by  journeys  accompts,  because 

the  first  writ  was  begun  without  cause,  and  without  any 

probable  colour  of  cause:  and  therewith  agrees  33  H.  6. 

But  a  praecipe  of  a  manor  being  abated  by  non-tenure  of 

parcel,  the  demandant  shall  have  a  writ  by  journeys 

accompts,  because  the  tenant  was  tenant  of  the  residue  for 

which  the  new  writ  is  brought;  and  it  is  hard  to  compel 

the  demandant  to  know  in  whom  the  estate  of  every  part 

of  the  manor  is:  and  therewith  agrees  4  Ed.  3.  159.     So, 

if  the  praecipe  be  abated  by  joint-tenancy  of  the  part  of 

the  tenant,  because  every  joint-tenant  is  seised  of  the 

whole,  and  may  occupy  the  whole,  he  shall  have  a  new 

writ  by  journeys  accompts:  17  Ed.  3.  39;  38  Ed.  8.  16; 

33  H.  6.  2 ;  41  Ed.  3.  4.    A  judicial  writ  shall  never  be 

purchased  by  journeys  accompts,  as  it  is  held  in  22  H.  6* 

62,  27  Ed.  3.  84,  and  45  Ed.  3.  tit.  Journeys  Accompts,  10. 

And  the  reason  is,  because  a  judicial  writ  shall  never  abate 

for  form:  4  H.  6. 3,  4.   Also,  a  man  shall  never  have  a  writ 

by  journeys  accompts  in  other  Court  than  the  first  writ 

was,  as  it  is  held  in  8  E.  3.3  86;  8  Ass  p.  8;  18  Ed.  2, 

Estoppel,  263.    A  writ  by  journeys  accompts  ought  to  be 

brought  of  the  same  quantity  that  the  first  writ  contained, 

as  it  is  adjudged  in  13  H.  4.  12.  a.     And  regularly  a 

writ  of  journeys  accompts  doth  not  lie  but  between  those 

who  are  parties  to  the  first  writ,  as,  where  one  of  the 

plaintiffs  dies,  or  one  of  the  defendants.  Vide  8  E.  3.  428; 

10  E.  3.  498;  8  H.  5.  6  a.;  7  H.  6.  17,  24,  25;  15  E.  3. 

Journeys  Accounts,  14 ;  43  E.  3.  16 ;  48  E.  3.  22 ;  33  H. 

6.  321 ;    H.  6.  46.    And  no  writ    shall  be  brought  by 

journeys  accompts  but  where  the  first  writ  is  served  and 

returned  of  record :  14  H.  6.  7.    But,  in  no  case  where 

there  is  a  sole  plaintiff  or  demandant,  and  he  dies,  there  his 

heirs  or  executors  shall  never  have  a  writ  by  journeys  ac« 
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1844.  compts,  although  it  be  in  Qaare  Impedit,  where  the  death 
after  six  months  is  peremptory,  as  appears  in  19  E.  2,  Dar» 
retneP^-eseniment^iliF.N.B.aZ  C;  10E.3.16,17,J9efiiitt 
de  la  Riveras  Case.  2.  It  was  resolved  in  the  case  at  Bar, 
that  a  writ  newly  brought  by  journeys  acoompts  is  quod- 
dammodo  a  continuance  of  the  first  writ ;  and  therefore,  if 
it  be  against  executors,  they  ought  to  plead  fuUy  admini- 
stored  the  day  of  the  first  writ  purchased :  21  H.  6.  9; 
13 H.  4,  Execution,  118;  9E.4.  5  h/'  There isno  case  to 
show  that  the  writ  by  journeys  accounts  does  not  lie  in  the 
case  of  the  death  of  a  sole  tenant.  [Cresnoell,  J. — ^Brooke's 
Abridgment,  Joumes  Accomptes,  pi.  13,  is  the  case  of  the 
death  of  a  sole  tenant.  Thuial,  C.  J. — None  of  the  autho- 
rities you  cite  are  cases  of  writs  of  right.]  There  are  many 
authorities  to  show  that  the  new  writ  by  journeys  accounts 
is  a  continuance  of  the  original  writ:  see  Barrington^s 
Case,  Litt.  Bep.  164 ;  Wilcox  v.  Huggint,  Fitzgibbon,  170, 
2  Stra.  906;  Booth  on  Beal  Actions,  33,  note  by  Serjeant 
Hill ;  Bacon's  Abridgment,  Abatement  (Q) ;  Yiner's  Abridg- 
ment, Journeys  Accounts  (B)  pi.  2,  4,  5,  11 ;  AnonymouMj 
Eeilway,  127.  b.,  pi.  92 ;  and  the  judgment  of  Lord  Den- 
man,  in  TUl  Adam  v.  The  Inhabitants  of  Bristol,  2  Ad.  &  £. 
889,  4  M.  &  N.  144.  Brooke's  Beading  on  the  Statute  of 
Limitations,  which  seems  to  have  been  much  relied  on  by 
Lord  Lyndhurst,  is  a  book  of  no  authority ;  and  it  is  at 
▼ariance  with  the  case  in  Dalison,  p.  3.  These  authorities 
go  far  to  establish  that  the  writ  by  journey  accounts  will 
lie  in  the  case  of  a  sole  tenant  or  drfendani,  and  that  it  is 
such  a  continuance  of  the  first  writ  that  the  action  must 
be  deemed  to  have  been  brought  when  the  first  writ  issued, 
and  therefore  the  statute  3  &  4  Will.  4,  c.  27,  s.  36.  does 
not  apply.  At  all  events,  the  matter  is  not  so  plain  as  to 
induce  the  Court  to  set  aside  the  proceedings,  and  so  de- 
prive the  demandant  of  her  writ  of  error.  The  cases  of 
Leigh  v.  Leigh,  2  Scott,  666,  668,  2  Bing.  N.  C.  464,  Fbot 
V.  Shirreff,  2  Scott,  806,  813,  2  Bing.  N.  C.  528,  and  Foot 
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y.  CoUms,  Mylne  &  Cr.  250,  deafly  are  no  warrant  for  this         1844. 
appUcation.  "dI^ 

Dem., 

.    LOWNDBS 

Sir  T.  Wilde,  Serjeant,  KeUy,  Bayley,  and  Gray,  in  sup-  Ten. 

port  of  the  rule. — There  is  no  one  proposition  more  clear 
and  indisputable  than  this,  that  the  regulation  of  its  own 
process  is  the  proper  subject-matter  of  a  motion  to  the 
Court.  Before  giving  effect  to  a  writ,  the  Court  is  bound 
to  see  that  it  is  one  that  the  subject  must  obey.  Suppose 
the  sheriff  refused  to  obey  the  writ,  would  the  Court  attach 
him  ?  The  sheriff  is  no  more  bound  to  obey  this  writ 
than  he  would  be  bound  to  execute  a  bailable  latitat.  The 
demandant  here  is  in  effect  asking  the  Court  to  go  on 
directing  its  officers  and  ministers  to  do  a  series  of  acts  for 
which  there  is  no  legal  authority.  Suppose  a  witness 
refuse  to  appear  to  be  sworn,  or  a  knight  or  recognitor 
omit  to  attend,  how  is  his  attendance  to  be  enforced  ?  Or, 
suppose  a  witness  commit  perjury  on  the  trial,  would  an 
indictment  lie  ?  The  cases  of  Leiffh  v.  Leigh,  2  Scott,  666, 
668,  2  Bing.  N.  C.  464,  Foot  v.  Shirreff,  2  Scott,  806, 818, 
2  Bing,  N.  C.  528,  and  Foot  v.  ColUns,  1  Mylne  &  Cr.  250, 
shew  that  the  Court  has  jurisdiction  to  act  in  the  manner 
here  prayed.  The  application  in  Leigh  v.  Leigh  is  precisely 
analogous  to  the  present.  There,  a  writ  of  right  was 
sued  out  before  the  31st  of  December,  1834,  and  after- 
wards re-sealed  and  altered  in  the  returns  at  various  times, 
and  ultimately  made  returnable  on  the  21st  of  November, 
1835;  the  last  re-sealing  being  long  subsequent  to  the 
latest  period  allowed  by  the  3  &  4  Will  4,  c.  27,  ss.  86,  37, 
for  bringing  writs  of  right :  and  the  Court  set  aside  the 
service  of  the  writ  of  summons.  Tindal,  C.  J.,  said : 
"  The  question  turns  entirely  upon  the  construction  of  the 
statute  3  &  4  Will.  4,  c  27,  which  prohibits  the  issuing  of 
writs  of  right  after  the  31st  of  December,  1834,  except  un- 
der certain  circumstances,  when  the  time  is  extended  to 
the  1st  of  June,  1835.    Was  the  present  suit  commenced 
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1944^  before  the  Slat  December,  1834?  The  writ  appears  to 
have  been  ori^nally  sealed  on  the  29th  December,  1834 ; 
but  the  retmms  have  been  altered  irom  time  to  time. 
The  writ  was  kept  from  the  29th  December  to  the  26th 
January  a  perfectly  inoperatiTC  instrument.  Various  al- 
terations in  the  returns  afterwards  took  place — the  last 
being  in  Michaelmas  Term,  1835.  Now,  what  is  the  eflPect 
of  these  alterations  ?  In  substance  and  effect  the  re-sealing 
appears  to  me  to  be  the  commencement  of  the  action. 
When  it  was  altered  and  re-sealed  on  the  21st  November, 
it  became  a  new  writ.  If  we  were  to  hold  the  proceedings 
under  a  writ  so  circumstanced  to  be  regular,  it  seems  to 
me  that  we  should  be  repealing  the  statute,  and  authoriz- 
ing the  commencement  of  real  actions  at  a  time  subsequent 
to  that  contemplated  by  the  legislature.'^  And  in  Fboi  v. 
SMrrejf,  the  original  writ  having  been  superseded  in  Chan- 
cery, this  Court  afterwards  set  aside  the  grand  cape  issued 
pending  the  proceedings  in  equity.  In  Bradley  v.  Warinff, 
11  M.  &  W.  453,  by  an  act  (4  &  5  Vict.  c.  Ixxxix)  incor- 
porating the  Patent  Rolling  and  Compressing  Iron  Com- 
pany, it  was  provided  that  every  judgment  against  the 
nominal  defendant  might  be  executed  against  the  person 
and  estate  of  every  shareholder,  provided  "  that  no  such 
execution  should  issue  without  leave  first  granted  by  the 
Court  in  which  such  judgment  should  have  been  obtained, 
upon  motion  in  Court,  and  after  notice  of  motion :''  and 
it  was  held  that  the  issuing  of  a  scire  facias  without  the 
leave  of  the  Court  could  not  be  pleaded  as  a  defence  in 
bar  of  the  action,  but  was  an  irregularity  merely,  for  which 
an  application  might  be  made  to  the  Court  to  set  aside  the 
writ.  Writs  of  right  are  altogether  abolished :  there  now 
exists  no  power  to  issue  such  a  writ.  The  writ  by  journeys 
accounts  is  a  new  writ :  it  is  so  called  in  Terms  de  la  Ley, 
title  Jourrdes  Accounts :  the  very  foundation  of  it  is,  that 
the  former  suit  is  abated.  Lord  Coke,  in  Spencer^a  Case, 
6  Rep.  9,  b.  calls  it  quoddammodo  a  continuance  of  the 
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former  suit;  and  in  WaUhali  v.  Jldrich,  Cro.  Jac.  588^  it  i^        1844. 
called  "  quasi  a  continuance  of  the  former  writ/^     It  is  not       d^vibs" 

a  continuance  in  the  sense  that  is  necessary  to  sustain  the        Dem,, 

.       L0WNOK8 
demandant  s  argument.     It  operates  as  any  other  wnt         Ten. 

brought  for  the  first  time :  a  writ  of  summons  issues^  as 
before:  the  demandant  re«counts;  and  the  tenant  may 
plead  an  entirely  new  defence.  The  circumstance  of  its 
being  entered  on  the  same  roll  makes  no  difference.  Tlie 
case  cited  from  Dalison^  p.  3,  pi.  7,  was  a  scire  facias  on  a 
judgment :  the  doctrine  now  in  question  had  no  necessary 
application  there.  It  is  laid  down  in  all  the  books  that  it 
is  applicable  to  original  writs  only^  and  not  to  judicial  writs; 
Fitz.  Abr.  Journeys  Accompts,  pi.  17,  23;  Spencer^ a  Case^ 
6  £ep.  9,  b.  With  regard  to  the  cases  in  Quare  Impedit, 
they  will  be  found  to  be  subject  to  peculiar  considerations : 
in  order  to  prevent  a  failure  of  remedy,  rules  are  framed 
touching  proceedings  of  that  sort  that  are  applicable  to 
none  other.  Thus,  in  Co.  Litt.  198.  a.,  it  is  said :  ^'  If  two 
tenants  in  common  be  of  an  advowson,  and  a  stranger 
usurp,  so  as  the  right  is  turned  to  an  action,  and  they 
bring  a  writ  of  Quare  Impedit,  which  concerns  the  realty 
the  six  months  pass,  and  the  one  dieth,  the  writ  shall  not 
abate,  but  the  survivor  shall  recover,  otherwise  there  should 
be  no  remedy  to  redress  this  wrong.'^  So,  in  Cases  of 
Quare  Impedit,  7  Bep.  26,  b. :  '^  A  Quare  Impedit  well 
brought  by  divers,  as  co-parceners,  or  joint-tenants,  &c., 
shall  not  abate  by  the  death  of  one  of  them ;  nor  a  Quare 
Impedit  brought  by  the  husband  and  wife  shall  not  abate 
by  the  death  of  the  wife,  because  otherwise  the  plaintiff  (if 
the  six  months  be  past)  would  be  without  remedy .''  The 
statute  32  Hen.  8,  c.  2,  enacts  that  no  person  shall  sue  or 
maintain  any  writ  of  right  for  any  lands  &c.  of  the  posses- 
sion of  his  ancestor,  and  allege  any  further  seisin  of  his 
ancestor  but  only  a  seisin  within  sixty  years  next  before  the 
teste  of  the  writ.  It  was  therefore  necessary  after  that 
statute  to  coimt  upon  a  seisin  within  sixty  years.     It  being. 
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1844.  however^  thought  necessary  to  provide  for  existing  rights^ 
Davibs"  *^®  statute  goes  on  to  declare  that  any  person  who  at  the 
Dem.,  time  of  passing  the  act  had  any  of  the  said  writs  depending, 
Teo.  or  should  thereafter  bring  any  of  the  said  actions  at  any 
time  before  the  feast  of  the  Ascension  in  the  year  1546^ 
should  allege  the  seisin  &c.  as  he  might  have  done  before 
the  making  of  that  statute :  and  a  further  provision  was 
made^  that,  if  any  person^  before  the  feast  of  the  Ascension 
in  the  year  1546,  should  sue  any  of  the  said  writs  &c.,  and 
the  same  should  become  abated  by  the  death  of  any  of  the 
said  parties^  then  the  same  persons,  being  then  alive,  and, 
if  not,  then  the  next  heir  of  such  persons,  might  pursue 
his  action  in  the  same  matter  within  one  year  next  after 
such  action  or  suit  abated,  and  should  enjoy  all  such  ad- 
vantage as  he  might  have  had  in  the  former  action  or  suit. 
Brooke,  in  his  Reading  on  that  Statute,  pp.  154, 155,  puts 
two  cases  which  are  distinctly  in  point.  The  first  is  of  a 
praecipe  brought  upon  the  antient  limitation  before  the 
Ascension  of  1546;  ''the  tenant  tendered  his  law  of  non- 
summons,  and  performed,  that,  after  the  Ascension,  &c., 
by  which  the  writ  abated,  and  the  plaintiff  brought  a  new 
writ  within  the  year  by  joumies  accounts :  he  shall  not  have 
advantage  to  declare  upon  the  antient  limitation,  because 
that  has  expired ;  and  the  statute  does  not  warrant  any 
abatement  but  by  death/'  Again,  ''a  man  brought  a 
praecipe  upon  the  antient  limitation  before  the  Ascension. 
The  writ  is  abated  by  false  Latin  after  the  Ascension,  &c.: 
the  demandant  prayed  to  have  another  writ,  and  taketh  it 
freshly  by  journies  accounts  within  the  year  &c.  The 
tenant  pleads  non-tenure :  the  demandant  shall  not  have 
advantage  to  aver  him  tenant  the  day  of  the  first  writ  by 
journies  accounts,  &c.,  because  the  first  writ  did  not  abate  by 
death,  and  the  averment  proves  he  took  the  writ  upon  the 
antient  title,  when  the  antient  limitation  is  determined, 
and  therefore  is  without  the  case  of  the  statute.'^  It  is 
impossible  to  distinguish  the  case  last  put  from  the  present: 
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if  the  3  &  4  Will.  4,  c.  27,  instead  of  abolishing  writs  of        1844. 
right  altogether,  had  merely  abridged  the  period  of  limita-      "davies 
tion,  the  cases  would  be  identical.     It  is  sasffested  that      ,  Dem., 

.  LOWNDKS 

the  point  may  be  raised  upon  the  record,  by  plea  or  by  Tea. 

demurrer.  But,  having  a  good  answer  upon  the  merits,  is 
the  tenant  to  peril  his  possession  of  his  estate  upon  the 
technicalities  of  special  pleading  ?  If  the  Court  entertain 
a  dear  opinion  upon  the  subject,  the  tenant  has  a  right  to 
expect  that  they  will  not  shrink  from  the  exercise  of  their 
undoubted  jurisdiction.  It  will  not  be  dispensing  justice 
to  send  him  from  Court  to  Court,  at  an  expense  that  never 
can  be  recouped.  And  no  injustice  will  be  done  to  the 
demandant  by  making  this  rule  absolute,  seeing  that  the 
merits  have  ah-eady  been  tried  twice. 

[Talfaurd^  Serjeant,  referred  to  Doe  d.  Gilbert  v.  Bjoaa,  7 
M.  &  W.  102.  By  a  will,  in  1789,  an  estate  was  devised 
to  A.  6.  M.  for  life,  with  remainder  as  be  should  by  deed 
or  will  appoint,  and,  in  default  of  appointment,  remainder 
to  the  heirs  of  his  body,  with  remainders  over.  In  1790^ 
A.  O.  M.  levied  a  fine  to  the  use  of  himself  in  fee,  and 
afterwards  died  without  issue.  In  an  ejectment  by  the 
lessors  of  the  plaintifi^  claiming  as  heirs-at-law  of  A.  G.  M., 
it  was  held  that  the  fine  created  a  discontinuance,  and 
gave  a  tortious  fee  to  A.  O.  M.,  and  that  his  heir-at-law 
was  consequently  entitled  to  recover  in  ejectment,  the  re- 
mainders over  being  devested,  and  the  rights  of  the  re- 
mainder-men only  capable  of  being  enforced  by  real  action; 
and  that,  in  such  a  case,  the  statute  3  &  4  Will.  4,  c.  27, 
s  .88  (7),  preserves  the  right  of  the  remainder-man  to  bring 
a  formedon.] 

(7)  Which  enacts,  "  that,  when,  tinuance,or  warranty,  might  main- 

on  the  said  let  of  June,  1835,  any  tain  any  such  writ  or  action  as 

person  whose   right    of  entry  to  aforesaid  in  respect  of  such  land, 

any  land  shall  have  heen  taken  such  writ  or  action  may  be  brought 

away  by  any  descent  cast,  discon-  after  the  said  1st  of  June,  1 835,  but 
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Grayy  in  Trinity  Term  last^  shewed  cause  against  the 
rule  obtained  on  the  part  of  the  demandant. — ^The  excep- 
tion taken  to  the  tenant's  right  to  plead  the  several  pleas 
delivered,  is,  that,  as  the  general  mise  can  only  be  tried  by 
the  Grand  Assize,  and  some  of  the  other  pleas  would  be 
triable  by  an  ordinary  jury,  they  cannot  co-exist.  There 
is,  however,  no  authority  for  that.  The  statute  of  double 
pleading,  4  Anne,  c.  16,  clearly  extends  to  writs  of  right. 
[Jfatife,  J. — Suppose  the  Grand  Assize  should  find  one 
way,  and  the  jury  the  other.  Might  not  all  these  de- 
fences be  given  under  the  general  mise?  In  this  case  the 
fine  has  already  been  proved  under  the  general  mise.]  In 
Hardman  v.  Clegg,  Holt,  N.  P.  C.  671,  the  general  mise 
was  pleaded  jointly  with  pleas  requiring  a  different  mode 
of  trial:  and  the  same  course  was  pursued  in  a  case  upon 
the  last  Northern  Circuit.  [TinAi/,  C.  J. — In  both  cases 
by  consent]  In  Tls9en  v.  Clark,  8  Wils.  419,  the  fine  and 
non-claim  were  given  in  evidence  by  consent.  \Tinddl,  C* 
J. — ^The  fine  was  admitted  here  on  both  trials :  and  the 
Court  of  error  held  that  it  was  properly  admitted,  and 
needed  not  to  be  pleaded  specially:  see  7  Scott,  N.  B.141.] 
The  object  of  the  third  plea  simply  is,  to  shew  that  the 
demandant  is  not  within  the  proviso  of  the  statute  8  &  4 
Will.  4,  c.  27,  and  therefore  not  entitled  to  maintain  a 
writ  of  right  after  the  day  therein  named :  and  the  fourth 
plea  is  that  the  ancestor  under  whom  the  demandant  claims 
was  not  seised  within  sixty  years  of  the  commencement  of 
this  suit,  \7\ndal,  C.  J. — Both  these  defences  are  op^i  to 
you  on  the  mere  right.  The  demi-mark  being  tendered, 
the  demandant  will  be  bound  to  prove  a  seisin  within 
sixty  years.  Mauky  J. — If  it  be  a  necessary  part  of  the 
demandant's  case  that  her  ancestor  was  seised  within  sixty 


only  within  the  period  during  which 
by  virtue  of  the  prorisions  of  "this 
act  an  entry  might  have  been  made 
upon  the  same  land  by  the  penon 


bringing  such  a  writ  or  action,  if 
his  right  of  entry  had  not  been  so 
taken  away." 
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years  from  the  8th  of  February^  1843^  then  it  is  upon  the         1844. 
record.]     The  fifth  plea  proposes  to  raise  the  question      "davibs^ 
whether^  after  the  death  of  a  sole  tenant,  there  can  be  a        ^™-i 

Lomnf  DBS 

new  action  brought  by  journeys  accounts^  the  new  tenant         Ten. 
being  a  total  stranger  in  estate  to  the  tenant  upon  whose 
death  the  original  suit  abates :  and  that  clearly  the  tenant 
ought  to  be  allowed  to  raise  upon  the  record. 

Talfourd,  Serjeant^  and  E.  V.  Williams  {Willea  was  with 
them)^  in  support  of  the  rule. — It  may  be  conceded  that 
writs  of  right  are  within  the  statute  of  Anne:  but  it  is 
quite  clear  that  pleas  requiring  different  modes  of  trial 
cannot  be  pleaded  together.  In  Comyns's  Digest,  Pleader 
(E.  2.),  it  is  said:  ^^This  statute  does  not  extend  to  plead 
double  matter  which  shall  have  different  trials;  as,  in 
dower,  to  plead  ne  unques  accouple,  and  a  mortgage,  for 
the  first  matter  shall  be  tried  by  the  bishop,  and  the  other 
by  a  jury,  and  the  judge  cannot  certify  if  there  was  a  pro- 
bable cause :  Harding  v.  Harding,  Com.  Rep.  148.'^  That 
the  fine  and  non-claim  may  be  given  in  evidence  under 
the  general  mise,  cannot  now  be  disputed.  The  third  of 
the  proposed  pleas  is  a  mere  reiteration  of  something 
that  is  already  alleged  upon  the  record.  The  same  obser- 
vation applies  to  the  fourth  plea :  the  demandant  in  a  writ 
of  right  must  allege  in  his  count,  as  well  as  prove,  a  seisin 
in  his  ancestor  within  sixty  years:  Dutnsday,  dem.,  Hugfies, 
ten.,  8  Bing.  N.  C.  439,  4  Scott,  209.  As  to  the  last  plea, 
that  clearly  may  be  given  in  evidence  under  the  general 
mise:  every  thing  maybe  except  collateral  warranty.  By 
consenting  to  try  these  pleas  by  the  Grand  Assize,  the 
demandant  might  be  ousted  of  her  writ  of  error.  In  Gal- 
ton,  dem.,  Harvey,  ten.,  1  B.  &  P.  192,  Cockell,  Serjeant, 
obtained  a  rule  to  shew  cause  why  the  mise  joined  in  a  writ 
of  right  should  not  be  tried  by  a  jury  of  the  county  of 
Dorset,  instead  of  by  the  Orand  Assize.  Williams,  Ser- 
jeant   for  the  tenant,  consented.     But  Eyre,  C.  J.,  said: 
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"When  this  was  first  moved^  the  Court  felt  an  objection 
which  I  have  not  yet  got  over.  You  desire  to  alter  the 
proceedings  in  a  writ  of  rights  by  consent.  That  form  of 
action  I  hold  to  be  strictissimi  juris  at  the  present  day; 
and  I  do  not  feel  any  inclination  to  give  assistance  to  a 
course  of  proceeding  which  j^oes  to  disturb  a  possession  of 
fifty  or  sixty  years.  If  you  will  have  a  writ  of  rights  you 
must  follow  the  course  marked  out  by  the  law.  This  is 
the  inclination  of  my  mind  at  present,  though  I  do  not 
mean  to  say,  that,  if  my  Brothers  should  think  it  right  to 
grant  the  rule,  that  I  shall  oppose  it."  Buller,  J.,  ex- 
pressed himself  of  the  same  opinion,  and  seemed  to  think 
that  other  inconveniences  might  arise  if  the  rule  were 
granted,  from  the  want  of  process  to  compel  the  witnesses 
to  attend,  and  of  power  to  prosecute  them  in  case  of  per- 
jury committed.  And  Booke,  J.,  concurring,  the  rule  was 
discharged. 

Cur.  adv.  vult 


TiND  AL,  C.  J.,  now  delivered  the  judgment  of  the  Court. — 
Two  rules  have  been  obtained  in  this  action  upon  a  writ  of 
right — ^the  first  by  the  tenant,  calling  on  the  demandant 
to  shew  cause  why  the  writ  of  grand  cape  and  the  sheriff's 
return  thereto,  and  also  the  count  delivered  in  this  action, 
and  all  other  proceedings  in  this  Court,  should  not  be  set 
aside — ^the  second  on  the  part  of  the  demandant,  calling 
on  the  tenant  to  shew  cause  why  he  should  not  elect  be- 
tween the  first  plea  of  the  general  mise  and  certain  other 
pleas  comprised  in  the  rule  to  plead  several  matters,  and 
why  either  the  said  first  plea  or  such  other  pleas  should 
not  be  struck  out  and  set  aside. 
Tenant's  role.        With  respect  to  the  first  rule,  which  involves  a  question 

of  far  more  importance  than  the  other,  the  facts  are,  that 
a  former  writ  of  right  was  sued  out  on  the  6th  of  Decem- 
ber, 1832,  by  the  present  demandant  and  her  late  husband 
(who  died  during  the  progress  of  that  suit,  and  whose 
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death  was  duly  suggested  on  the  record)  against  William         1844. 
Selby  Lowndes^  Esq.,  the  tenant  of  the  tenements  sought       davieT 

to  be  recovered :  that,  upon  a  trial  at  the  Bar  of  the  Court      ,  i>em„ 

'^  L0WNDB8 

of  Common  Pleas,  a  verdict  was  found  for  the  tenant,  but.  Ten. 
upon  a  bill  of  exceptions  to  the  ruling  of  that  Court,  the 
Court  of  error  awarded  a  venire  de  novo ;  that  the  cause 
was  tried  a  second  time  at  the  Bar  of  the  Court  of  Com- 
mon Pleas,  when  a  verdict  was  again  found  for  the  tenant, 
and  a  bill  of  exceptions  again  tendered  to  the  ruling  of  the 
Court;  but  that,  between  the  date  of  the  second  verdict 
and  the  argument  on  the  second  bill  of  exceptions,  the  said 
William  Selby  Lowndes,  the  sole  tenant  to  the  writ  of 
right,  died.  After  his  death,  namely,  in  Hilary  Vacation, 
184!3,  the  demandant  sued  out  a  new  writ  against  the  heir, 
grounding  her  right  to  do  so  upon  the  doctrine  of  a  writ 
purchased  by  journeys  accounts.  *  The  tenant  shortly  after- 
wards made  an  application  to  the  Lord  Chancellor  to  set 
aside  the  writ  so  issued,  on  the  ground  that,  writs  of  right 
having  been  abolished  from  and  after  the  31st  of  Decem- 
ber, 1834,  by  the  statute  8  &  4  Will.  4,  c.  27,  no  writ  of 
riglit  could  now  be  issued  under  any  circumstances ;  and, 
secondly,  that  the  right  of  proceeding  by  journeys  accounts 
did  not  hold  in  the  case  of  the  death  of  a  sole  tenant  in 
the  writ.  The  Lord  Chancellor,  after  expressing  an  opin- 
ion, in  terms  which  it  is  impossible  to  misunderstand, 
that  the  writ  of  journeys  accounts  was  not  maintainable  by 
law  upon  the  ground  of  the  first  objection,  declined  how- 
ever to  act  upon  that  opinion  by  quashing  or  setting  aside 
the  writ,  on  the  ground  that  the  same  objection  might  be 
raised  upon  the  record  in  an  idterior  stage  of  the  pro- 
ceedings, where  it  might  become  subject  to  the  review  of 
the  ordinary  tribunals  of  the  law. 

The  same  objections  have  been  raised  before  us  upon 
this  application  to  set  aside  the  count  and  all  the  judicial 
process  that  has  been  issued  in  this  Court;  and,  after 
hearing  a  learned  ailment  in  support  of  and  against  such 
application^  we  have  come  to  the  same  conclusion  as  that 
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1844.        adopted  by  the  Lord  Chancellor^  and  for  the  same  reason^ 
'^""''     '      viz.  that,  by  analogy  to  the  coarse  of  practice  adopted  in 
Dem.,        this  and  the  other  Courts  of  Westminster  Hall,  we  ought 
Tea.         not,  upon  a  summary  application,  from  which  there  can  be 
no  appeal,  to  decide  upon  a  question  which  involyes  the 
final  determination  of  the  rights  of  the  parties,  where  the 
yery  same  question  may  be  raised  on  the  record,  and  there- 
by not  only  the  judgment  of  this  Court  be  obtained,  but, 
if  thought  necessary,  the  judgment  of  the  Court  of  ultimate 
appeal. 

It  is  obvious  that  such  is  the  case;  for,  the  count  in  the 
present  action  necessarily  forms  part  of  the  record,  and 
that  count  states  on  its  face  that  the  former  writ  against 
the  late  tenant  was  issued  before  the  passing  of  the  late 
statute  3  &  4  Will.  4,  c.  27 ;  it  also  recites  the  count  upon 
the  former  writ,  whereby  -it  appears  that  the  demandant 
Elizabeth  Davies  alleged  the  seisin  in  Thomas  James  Selby, 
deceased,  whose  heir  she  states  herself  to  be,  "  within  sixty 
years  next  before  the  commencement  of  that  suit;'*  it  also 
sets  forth  all  the  subsequent  proceedings  in  the  former 
action,  down  to  the  giving  of  judgment  upon  the  second 
writ  of  error,  and  then  avers  the  death  of  the  sole  tenant 
in  the  former  writ.  The  count  then  states,  that,  ''by 
reason  of  the  death  of  the  said  William  Selby  Lowndes,  the 
said  writ  of  right  and  the  suit  in  that  behalf  became  and  was 
abated,  and  that  thereupon  by  journeys  accounts,  that  is  to 
say,  within  fifteen  days  next  after  the  giving  the  last-men- 
tioned judgment  by  the  said  Court  of  Exchequer  Chamber, 
the  demandant  freshly  brought  this  present  suit  whereon  she 
now  counts :"  and  the  count,  after  setting  forth  verbatim 
the  writ  which  was  last  issued,  alleges  the  seisin  in  Thomas 
James  Selby,  deceased,  whose  heir  she  alleges  herself  to 
be,  ''  within  sixty  years  next  before  the  commencement  of 
the  said  suit  wherein  the  said  Thomas  Davies  and  Eliza- 
beth his  wife  were  demandants,  and  whereof  the  present 
suit  is  a  continuation  by  journeys  accounts  as  aforesaid.'' 
It  is  clear,  therefore,  that  every  objection  which  the 
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tenant  intends  to  raise  against  the  validity  of  this  second        i844. 
writ  of  right  appears  on  the  record  itself;  the  power  of      ^^    ^ 
suing  a  writ  by  journeys  accounts,  where  the  former  has        D<^V 
abated  by  the  death  of  the  sole  tenant;  the  power  of  suing         Ten. 
out  any  writ  of  right  by  journeys  accounts  after  the  pass- 
ing of  the  statute  3  &  4  Will.  4,  c.  27;  and  also  the  objec- 
tion that  the  seisin  of  the  ancestor  from  whom  the  demandant 
claims  is  not  laid  within  sixty  years  next  before  the  teste  of 
the  writ  last  sued  out,  but  within  sixty  years  next  before 
the  teste  of  the  former  writ.    And  it  is  equally  clear  that 
the  tenant  may  either  raise  his  objection  to  the  proceed- 
ings, and  call  for  the  decision  of  the  Court  thereupon,  at 
the  time  of  his  pleading,  by  demurring  to  the  count;  or  he 
may,  at  his  own  option,  reserve  the  objection  until  after 
the  trial  has  taken  place  upon  the  merits;  at  which  time 
the  objection  to  the  writ,  if  well  founded,  will  be  equally 
fatal  to  the  proceedings  as  at  the  present  time,  on  the  prin- 
ciple that ''  debile  fundamentum,  fallit  opus.^' 

K  this  mode  of  deciding  the  question  upon  a  demurrer 
had  not  been  open  to  the  tenant ;  if  he  had  not  possessed 
the  power  of  raising  the  question  whether  the  writ  was  valid 
or  not  before  a  superior  Court,  except  by  previously  incur- 
ring the  expense  of  a  new  trial;  we  should  have  thought  it 
our  duty  at  once  to  have  quashed  the  proceedings,  and  to 
declare  the  writ  issued  in  this  case  by  journeys  accounts  a 
nuUity.  But,  as  the  tenant  has  the  opportunity  of  bring- 
ing the  question  at  once  before  the  Court,  upon  the  record, 
as  a  simple  question  of  law,  we  think  he  can  have  no  right 
to  complain,  if  we  decline  to  proceed  summarily,  and  if  we 
think  it  right  to  leave  the  question  open  for  discussion  be- 
fore the  highest  tribunal. 

Such  being  the  determination  at  which  we  have  arrived, 
we  nevertheless  think  it  right  to  explain  the  ground  upon 
which  our  opinion  is  founded,  that,  in  the  present  state 
of  the  law,  the  writ  by  journeys  accounts  cannot  be  sued 
out;  in  order  that  the  demandant  may  have  the  opportu- 


m,  the  aDrrarrnn  of  dv  samtB  :}  ^  ^  W3L  4^  c  27*  a.  96. 
Bjr  tiiBt  ffaimif  ir  m  phm mt.  litac  ao  wcxc  of  ngfit,  and. 


m  the  fCacotei.  linfl.  x  ^mraear  adzr  die  .3Iat  of 
bne^  189^     The  wimb  of  the  act  are  pEcdae  and 
ET;  eiteniiiTi^  to  ami  isjiuuriaai^  ail  wExte  of  zigitt 
wfaetiier  cmenuiihr  sued,  oot^  or  sued  emit  by 

oTy  wincfa.  ia  miinnHJed  tzi  be  die  cue  befiuv  o^ 
(mt  by  <»*tiiiiMi— w^^^  The  miysniaa.  ttHULVAjae  ueeoinea 
the  wzit  of  right  si  ne^y  aoed  oat  another  and 
iCUDuiciu  WOT  iRBiL  t3iac  wiuini  waa  imc  fpii  our.  ix  u  v 
ao,  the  conaeqnence  neecaBanlT  fiiQoway  that  itia  not  a  wnt 
aDcnaed  by  die  Inr:  dieze  iano  sock  wzit  in  eiiateueey  od 

whfHn,  aiicfa.  new  wot 

language 
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of  an  die  hooka.  '^  If  a  wnt  afaates  without  die  defimit  of 
the  demandant  ix  phnntilf,  he  mar  have  a  ana  writ  h? 
jimgiief»  aettMiiita^  viz.  perdieta»coiiipiitat8B  recenter  toht 
mSmd  fime: "  6  Co.  10.  b. :  die  expreamn  is  a  ana  wnH^ 
mad  cfiatf  Ansae.     In  Tenaea  de  la  L^,  dt.  ^^Jqaraeyj  ^- 

taadbrdiedemandanty  it  is  sid,  he  mar  pnrchaae 
wnrH,  The  demandant  ooatenda  dut  it  ia  not  in 
mfaatanee  a  new  writ,  bnt  a  contmnance  of  die  old  writ ; 
iriiercaa,  aa  it  appears  to  ns,  stricdj  and  properlr,  it  can- 
not be  a  condnoance,  for,  it  is  not  iaRsd  nntil  aftertfaeoki 
writ  haa  abated ;  and  Lord  Coke,  in  his  report  aborerefiBrred 
Id,  eadls  it  cmlj  ''  qcaiddaminodo  a  continiiance.^ 

The  statnte  of  limitatioa  32  Hen.  8^  a  2,  ezprearij  gires 
die  power  of  toing  oat  soch  new  writ  in  the  case  of  abate- 

he  fixmcr  writ  br  dpathj  aa  it 
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''that  the  demandant,  if  alive,  or  his  next  heir,  may  pur-  1844. 
sue  his  action  within  one  year  next  after  such  action  or  suit  davibs 
abated,  and  shall  enjoy  all  such  advantage  to  make  their  Dem., 
titles  within  the  said  one  year  as  the  demandant  in  such  Ten. 
writ&c.  should  or  might  have  had  in  the  said /orm^ac/ton 
or  suit/'  From  which  it  appears  that  the  second  suit  is 
not  a  continuance  of  the  first,  but  that  the  two  suits,  the 
former  and  the  latter,  are  distinct.  The  statute  21  Jac.  1, 
c.  16,  s.  3,  makes  a  similar  legislative  provision  for  the 
plaintiff  bringing  a  new  (action  within  one  year  next  after 
the  judgment  for  the  plaintiff  has  been  reversed  by  writ  of 
error.  And  the  entire  silence  in  the  statute  now  under 
consideration,  when  these  exceptions  are  found  in  the  for- 
mer^ leads  to  the  conclusion  that  the  common  law  cannot 
introduce  such  a  provision  in  favour  of  the  demandant ;  a 
conclusion  to  which  the  two  cases  referred  to  in  Brooke's 
Reading  on  the  former  statute,  pp.  154,  155^  affords  a 
strong  corroboration;  for,  in  those  cases  it  was  held,  that^ 
as  the  statute  only  made  provision  for  a  new  writ  where 
the  former  suit  abated  by  death,  the  demandant  was  not 
entitled  to  sue  out  such  writ  by  journeys  accounts  where 
the  former  had  abated  by  any  other  cause,  though  without 
the  default  of  the  demandant.  If,  then,  where  the  statute 
has  made  actual  provision  for  a  new  writ  in  one  case,  viz. 
abatement  by  death,  such  provision  cannot  be  extended 
to  any  other  species  of  abatement,  there  can  be  no  legal 
ground  for  qualifying  the  general  words  of  the  statute  of 
WiU.  4,  by  introducing  an  exception  upon  which  the  act  is 
altogether  silent. 

Without  entering  into  the  discussion  whether  the  doc- 
trine of  journeys  accounts  applies  to  the  case  of  abatement 
by  the  death  of  a  sole  tenant,  which  is  the  case  now  under 
consideration,  we  have  arrived  at  the  conclusion  we  have 
before  stated ;  but,  at  the  same  time,  for  the  reasons  before 
given,  we  think  the  first  rule  must  be  discharged. 

With  respect  to  the  second  rule,  the  question  is,  whether  Demandanff 


sm 
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IdM.        Ae  temma^M  mam  mptm  tbe 

vkkk  nae  mntiom  of  &cfi  faruM  bfr  a  or- 


Tc^         getkcr.   The  ■BeiswK  propoiTapkftyiMl  ft  deieBceaf  a 
pccahrkJndymidiichtte  tgMt  tnkn  vpoakim  to 
dnt  he  kn  ft  better  title  thaa  the  ill  ■■■iliar      Am 
ipectioa  qf  Ae  iceofd  «et  ot  at  the  end  of  the  3kd 
of  BhrkitiT^*  CommeataDiei  wimli  ihrv  at 

are  the  pracen  fior  tnalof  the  isae  in  the 
and  in  the  other.  The  oath  adainiitcrcd  to  the 
leeogmton  of  the  Giand  Awiar  ii  a  different  oath  Ctqb 
that  taken  bf  the  JUT.  The  naoBbcr  of  the  reeognitanis 
different.  Manj  of  the  iMaci  laixd  br  the  pleas  are  ia- 
ndfed  in  the  trial  of  the  mere  right;  and,  if  it  issimKHed 
fgr  ft  mament  there  ihonld  be  ft  jnrr  to  tir  the  iaoKi^and 
that  Ae  mere  right  shoold  be  tried  br  the  reeopnton,  great 
and  inextricable  coufmion  voold  ariK  if  the  jmr  fcnnd 
one  wmj  and  the  recognitor  anodier.  No  iiiBtaner  hat 
been  pointed  out  vhere  this  haa  been  rtaimrd  and  aHovod 
at  a  matter  of  ri^it;  in  the  writ  of  right  tried  at  Ijancaa- 
ter,  which  was  refiefred  to  as  an  authnriti,  it  ^ipeaim  die 
lasaes  in  het  were  tried  br  the  reoogniton  bj  oonaent: 
and  we  cannot  but  think  the  allowing  soch  a  praetioe  br 
ODosent  would  be  greatty  inexpedient^  and  make  any  pro- 
againat  witneases  Ycnr  haaaadoiis.    We  cannot^ 


AerefiDre,  withoat  anj  anthoritTy  introdnoe  a  new  practiee 

i^on  this  nfrssJnn^  wUdi  is  not  improbaUr  the  last  writ 

ofri^tdiatwinbetried.    We  therefore  think  the  aeeond 

role  most  be  made  abaolntp. 

Roles  aocordinglT. 


xicD  OP  TBiimnr  tacatioit. 
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Upon  Writs  of  Ehroh  prom  thr  Court  op  Common  Plras. 


1843. 

WiLHSHUBST  and  Another  v.  Bowkeb  and  Another.  Friday, 

TFeh,  Srd, 
HIS  was  an  action  upon  the  case  to  recover  damages  The  declaration 

m  11        1  ft  •/•  t*        •*       stated  that  the 

for  an  alleged  wrongful  revocation  of  a  contract  for  the  defendants  sold 
sal  of  wheat.    The  first  count  of  the  declaration  stated,  ^^,^!^^ 

tity  of  wheat  at 
a  certain  price ; 
that  the  ddendants,  by  order  of  the  plaintiffs,  shipped  the  same  on  board  a  certain  vessel, 
to  be  carried  to  Maidstone  for  the  account  and  at  the  risk  of  the  plaintiffi,  there  to  be 
detivered  to  the  plaintiffs ;  that  the  defendants  parted  with  the  possession  of  the  wheat,  and  de- 
lirered  the  same  oat  of  their  possession  to  the  master  of  the  vessel,  who  received  the  same  and 
lud  the  possession  thereof  for  the  purposes  last  aforesaid ;  that  the  master  signed  a  bill  of  lad- 
ing to  deliver  the  said  wheat  to  the  order  of  the  defendants ;  and  that  the  drfendante  indorsed 
such  bill  qf  lading  to  the  plaintiffs ^  and  signed  an  invoice  of  the  wheat,  and  sent  the  invoice 
and  bill  of  lading  so  indorsed  to  the  plaintiffs  in  a  letter  requiring  them  to  remit  the  amount  of 
the  invoice  and  the  charges  of  insurance  in  course,  which  letter,  with  the  invoice  and  bill  of 
lading  so  indorsed,  were  received  by  the  plaintiffs :  and  the  declaration  then  assigned  as  a  breach 
of  the  contract,  that,  the  plaintiffs  being  the  holders  of  the  bill  of  lading,  and  not  being  bank- 
mpts  or  insolvents,  but  being  lawfully  entitled  to  have  the  wheat  delivered  to  them,  the  defend- 
ants, without  the  license  and  against  the  will  of  the  plaintiffs,  revoked  and  rescinded  the  sale, 
and  caused  the  wheat  to  he  stopped  in  its  passage  to  the  plaintiffs^  and  forthwith,  upon  such 
stoppage,  and  without  giving  notice  of  their  intention,  hindered  ^e  wheat  from  being  delivered 
to  them,  &c.  The  defendants  pleaded  (amongst  other  pleas)  that  the  plaintiffs  bought  and  the 
defendants  sold  the  wheat  upon  the  terms  and  conditions  for  the  payment  thereof  as  followSv 
namely,  "  that  the  payment  thereof  should  be  made  by  banker's  draft  in  London  at  two  months' 
date,  to  be  remittea  by  the  plaintiffs  to  the  defendants  upon  receipt  by  the  plaintiffs  of  the  in- 
voice and  bill  of  lading;"  that  the  plaintiffs  received  the  invoice  and  bill  of  lading,  but  did  not 
on  such  receipt  thereof  remit  or  offer  to  remit  to  the  defendants  any  banker's  draft  on  London 
§ot  the  payment  of  the  priccj  but  failed  and  neglected  so  to  do,  contrary  to  their  said  agreement ; 
whereupon  the  defendants  caused  the  wheat  to  be  stopped,  and  prevented  the  same  from  being 
ddtvered  to  the  plaintiffs,  as  they  lawfully  might : — Held — reversing  the  judgment  of  the  Court 
cf  Common  Pleas— that,  by  the  delivery  of  the  wheat  by  the  master  of  the  vessel  for  the  ac- 
eonnt  and  at  the  risk  of  the  plaintiffs,  and  the  transmission  of  the  bill  of  lading  indorsed  to 
them,  the  defendants  had  so  parted  with  the  property  and  right  of  possession  of  the  wheat  as  to 
disentitle  them  to  intercept  the  delivery  for  default  of  the  plaintiffs  in  the  performance  of  their 
put  of  the  contract  by  remitting  the  banker's  draft. 
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1843.        tliat,  before  the  commencement  of  this  suit^  to  wit,  on  the 

WiLifisHUHtT  "^^^^  October,  1836,  the  plaintiffs  bargained  with  the  de- 

v*  fendants  to  buy  of  them,  and  the  defendants  then  sold  to 

BOWKXB.  1  . 

the  plaintiffs,  a  certain  large  quantity,  to  wit,  five  hun- 
dred quarters  of  wheat,  at  a  certain  price,  to  wit,  bis.  per 
quarter ;  and,  the  said  wheat  being  so  sold  by  the  defend- 
ants to  the  plaintiffs,  afterwards,  and  after  the  sale  of  the 
said  wheat,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  27th  October,  1836,  the  defendants  by  order  of 
the  plaintiffs  caused  the  said  wheat  to  be  shipped  and 
loaded,  and  the  same  was  then  shipped  and  loaded  in  and 
on  board  of  a  certain  ship  or  vessel  then  Ijring  at  and 
in  the  port  of  Lynn,  in  the  county  of  Norfolk,  to  wit, 
a  certain  ship  or  vessel  called  The  Ramsgate,  of  which  one 
W.  Lightowler  was  then  the  master  and  commander,  to  be 
carried  and  conveyed  in  and  on  board  the  said  ship  or 
vessel  from  Lynn  aforesaid  to  Maidstone,  in  the  county  of 
Kent, /or  the  account  and  at  the  risk  of  the  plaintiffs,  and 
there,  to  wit,  at  Maidstone  aforesaid,  to  be  delivered  to 
the  plaintiffs ;  and  the  defendants  then  parted  with  the  pos- 
session of  the  said  wheat,  and  delivered  the  same  out  of 
their  possession  to  the  said  W.  Lightowler  in  and  on  board 
of  the  said  ship  or  vessel;  and  the  said  W.  Lightowler 
then  received  the  said  wheat  and  had  the  possession  of 
Bill  of  lading,  the  same  for  the  purposes  aforesaid ;  That  afterwards,  after 
the  delivery  of  the  said  wheat  to  the  said  W.  Lightowler, 
so  being  such  master  and  commander  of  the  said  ship 
or  vessel  as  aforesaid,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  day  and  year  last  aforesaid,  he  the 
said  W.  Lightowler,  then  having  the  possession  of  the  said 
wheat  in  and  on  board  of  his  ship  or  vessel,  as  such  master 
and  commander  of  the  said  ship  or  vessel,  made  a  certain 
bill  of  lading,  his  own  proper  hand  being  thereunto  sub- 
scribed, and  thereby  then  acknowledged  the  shipping  and 
delivery  to  him  the  said  W.  Lightowler  of  the  said  wheat 
in  and  on  board  of  the  said  ship  or  vessel,  and  under- 
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"t^ook,  on  the  arrival  of  the  said  ship  or  vessel  at  Maid-        1643. 
stone  aforesaid,  to  deliver  the  said  wheat  to  the  order  of  ^^^^^^^ 
*Che  defendants ;   and  the  said  W.  Lightowler  then  deU-  «• 

^ered  the  said  bill  of  lading  to  the  defendants,  and  the 
defendants  then  indorsed  the  same  to  the  plaintiffs ;  and  Invoice. 
the  defendants  then  also  made  a  certain  invoice  of  the 
said  wheat,  their  own  proper  hands  being  thereunto  sub- 
scribed, and  thereby  and  thereon  expressed  and  declared 
the  said  wheat  to  be  shipped  in  and  on  board  the  said 
ship  or  vessel,  W.  Lightowler,  master,  for  Maidstone,  by 
order  and  for  the  account  and  risk  of  the  plaintiffi ;  and 
the  defendants  then  also  wrote  and  addressed  to  the  plain- 
tiffs a  certain  letter,  their  own  proper  hands  being  there- 
unto also  subscribed,  and  in  and  by  their  said  letter  stated 
and  expressed,  and  advised  and  informed  the  plaintiffs, 
that  they  the  defendants  then  begged  to  hand  them  the 
plaintiffs  the  invoice  and  bill  of  lading  of  the  order  of 
them  the  plaintiffs  of  wheat  (meaning  the  said  invoice  and 
bill  of  lading  hereinbefore  respectively  mentioned),  per 
Captain  Lightowler ;  and  thereby  then  also  requested  and 
directed  the  plaintiffs  that  to  the  amount  of  the  same  they 
would  please  to  add  the  charge  for  insuring  the  said 
wheat,  and  remit  the  same  to  them  the  defendants  in 
course ;  and  the  defendants  then  inclosed  the  said  invoice 
and  the  said  bill  of  lading  so  by  them  indorsed  to  the 
plaintiffs  as  aforesaid  in  the  said  letter,  and  then  addressed 
and  sent  and  dispatched  the  said  letter,  with  the  said  in- 
voice and  bill  of  lading  therein  inclosed  to  the  plaintiffs ; 
and  the  plaintiffs  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  received  the  said  letter,  and  the  said  invoice, 
and  the  said  bill  of  lading  so  indorsed  to  them  by  the  de- 
fendants as  aforesaid,  and  then  became  and  were,  and 
thence  hitherto  had  been  and  still  were,  the  owners  thereof 
respectively:  of  all  which  the  defendants,  before  and  at 
the  time  of  committing  of  the  grievances  by  them  the  de- 
fendants as  thereinafter  next  mentioned,  had  notice:  Never- 
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1843.        theleas^  the  plaintiffii  in  fact  said,  that,  afterwards,  and 
WiuiSBinisT    ^''^^  ^^^  delivery  of  the  said  wheat  in  and  on  board  of  the 

^ said  ship  or  vessel  to  the  said  W.  Lightowler,  so  being 

master  and  commander  thereof  as  aforesaid,  for  the  ao- 

Contract  re- 

■dnded.  count  and  at  the  risk  of  the  plaintiffs  as  aforesaid,  and 

after  the  sending  by  the  defendants  to  the  plaintiflFs  of  the 
said  invoice  and  the  said  bill  of  lading  so  indorsed  to  the 
plaintiffs  by  the  defendants  as  aforesaid,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the  day  and  year 
last  aforesaid,  the  plaintiffis  then  being  the  holders  of  the 
said  bill  of  lading,  and  not  being  bankrupU  or  insohenii, 
bnt  being  then  lawfully  entitled  to  have  the  said  wheat  de- 
livered by  the  said  W.  Lightowler  to  them  the  plaintiffs, 
they  the  defendants,  well  knowing  the  premises,  bnt  con- 
triving and  intending  to  injnre  and  defraud  the  plaintifib, 
did  not  nor  would  suffer  or  permit  the  said  wheat  to  be 
delivered  to  them  the  plaintiffs,  but  wrongfully  and  inju- 
riously, without  the  license  or  consent  and  against  the  will 
of  the  plaintiffs,  then  revoked  and  rescinded  the  said  sak  of 
the  said  wheat  to  the  plaintiffs,  and  then  caused  and  procured 
the  said  wheat  to  be  stopped  in  Us  passage  to  the  plamtiffi, 
and  forthwith  upon  such  stoppage,  and  without  the  plain- 
tiffs having  notice  thereof,  or  of  their  intention  so  to  do, 
hindered  and  prevented  the  same  from  being  then  or  at 

SpeGuddamiige.  ^'^J  time  afterwards  delivered  to  the  plaintiffs ;  whereby 

the  plaintiffis  then  wholly  lost  the  said  wheat,  and  by  rea- 
son and  in  consequence  thereof  were  then  deprived  of 
sundry  great  gains  and  profits  which  might  and  otherwise 
would  have  arisen  and  accrued  to  themselves  by  re-selling 
the  said  wheat  at  a  much  higher  and  advanced  price,  as 
they  otherwise  might  and  would  have  done ;  and  also,  by 
means  of  the  said  premises,  after  the  sale  of  the  said  wheat 
to  the  plaintiffs,  and  the  sending  and  delivery  to  and  the 
receipt  by  them  the  plaintiffs  of  the  said  invoice  and  bill 
of  lading  as  aforesaid,  to  wit,  on  the  day  and  year  last 
aforesaid,  and  on  divers  days  and  times  between  that  day 
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and  the  commencement  of  this  soit^  the  plaintiffs,  confid*  1843. 
ing  in  and  expecting  the  deliveiy  of  the  said  wheat  to  them  ^,,^MtHum8T 
the  plaintiffs,  made  and  entered  into  divers  contracts  and  _  v- 
bargains  with  divers  persons  for  the  sale  and  delivery  to 
them  respectively,  to  wit,  on  the  several  days  and  times 
last  aforesaid,  of  divers  large  portions  of  the  said  wheat, 
and  especially  with  one  J.  Bunyar  for  the  sale  and  delivery 
of  divers,  to  wit,  two  hundred  quarters  of  the  said  wheat 
to  him  the  said  J.  Bunyar,  and  also  with  certain  per- 
sons carrying  on  business  as  millers  under  the  style  and 
firm  of  Messrs.  Boorman  &  Wild,  for  the  sale  to  them  of 
divers,  to  wit,  two  hundred  other  quarters  of  the  said  wheat; 
bat,  by  reason  of  the  non-delivery  of  the  same  to  the 
plaintiffs,  the  plaintiffs,  for  want  of  the  same,  afterwards, 
to  wit,  on  the  several  days  and  times  last  aforesaid,  were 
forced  and  obliged  to  break  and  violate  their  said  con- 
tracts, and  made  default  in  the  delivery  to  the  said  John 
Bunyar  and  the  said  Messrs.  Boorman  &  Wild  of  a  great 
part,  to  wit,  one  hundred  quarters  each  of  the  said  wheat 
so  sold  to  them  respectively  by  the  plaintiffs,  whereby 
the  said  J.  Bunyar  and  the  said  Messrs.  Boorman  &  Wild 
then  respectively  sustained  great  loss,  to  wit,  to  the  amount 
of  200/.  each,  which  loss  they  the  plaintiffs,  by  reason  of 
the  premises,  then  became  and  were  and  still  are  liable, 
and  were  and  are  called  upon,  to  pay  and  make  good  to 
the  said  J.  Bunyar  and  the  said  Messrs.  Boorman  &  Wild 
respectively;  and,  as  to  other  part,  to  wit,  two  hundred 
other  quarters  of  the  said  wheat  so  sold  to  the  said  J.  Bun- 
yar and  the  said  Messrs.  Boorman  &  Wild  respectively, 
the  plaintiffs,  for  the  purpose  of  delivering  the  same  to  the 
said  J.  Bunyar  and  to  the  said  Messrs.  Boorman  &  Wild 
according  to  their  said  contracts  in  that  behalf,  were  then 
forced  and  obliged  to  buy  and  did  then  buy  the  said  last- 
mentioned  quantity  of  wheat  at  a  much  higher  price  than 
that  at  which  they  had  so  bought  the  said  wheat  from  the 
defendants  as  aforesaid,  and  were  also  then  forced  and 
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1843.        obliged  to  deliver  and  did  then  deliver  to  the  said  J.  Bim- 
"    ^    "       yar  and  the  said  Messrs.  Boorman  &  Wild  divers  large 
V.  quantities  of  wheat,  amounting  in  the  whole,  to  wit,  to  two 

hundred  quarters,  of  much  greater  value,  to  wit,  of  the 
value  of  800/.  more  than  the  value  of  the  same  quantity 
of  the  said  wheat  so  hindered  and  prevented  by  the  de- 
fendants from  being  delivered  to  the  plaintiffs  as  aforesaid, 
and  which  the  plaintiffs  would  otherwise  have  delivered  to 
the  said  J.  Bunyar  and  the  said  Messrs.  Boorman  &  Wild, 
and  the  plaintiffs  were  thereby  then  put  to  great  inconve- 
nience and  expense,  and  thereby  then  lost  and  were  deprived 
of  divers  other  great  gains  and  profits,  and  also  thereby 
then  sustained  great  loss,  to  wit,  to  the  amount  of  10002. 

Flnt  and  The   defendants  pleaded — first,  not  guilty — secondly, 

that  the  plaintiffs  did  not  bargain  with  the  defendants  to 
buy  of  them,  nor  did  the  defendants  sell  to  the  plaintiffi, 
the  said  wheat  in  the  declaration  mentioned  at  the  said 
price  in  that  behalf  therein  mentioned,  in  manner  and 
form  as  the  plaintiffs  had  in  the  first  count  of  the  declara- 
tion alleged ;  concluding  to  the  country. 

Third  piem.  Third  plea — that,  upon  the  said  25th  October,  1836,  in 

the  first  count  mentioned,  the  plaintiffs  bargained  with 
the  defendants  to  buy,  and  the  defendants  then  sold  to 
the  plaintiffs,  the  said  quantities  of  wheat  in  the  said  first 
count  mentioned,  at  and  for  the  price  in  that  behalf  in  the 
said  first  count  alleged,  upon  the  terms  and  conditions  for 
the  payment  thereof  as  follows  (that  is  to  say),  thtU  the 
payment  thereof  should  be  made  by  banker^ s  drqft  on  London 
at  two  months^  date,  to  be  remitted  by  the  plaintiffs  to  the 
drfendants  upon  receipt  by  the  plaintiffs  of  the  invoice  and 
bill  of  lading;  and  the  defendants  then  caused  the  said 
wheat  to  be  shipped  on  board  of  the  said  ship  or  vessel, 
and  the  possession  thereof  to  be  delivered  to  the  said 
master  and  commander,  in  pursuance  of  the  said  bargain, 
to  be  by  him  carried  to  Maidstone,  in  the  county  of  Kent, 
and  to  be  there  delivered  to  the  plaintiffs  according  to  the 
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Md  agreement  and  the  terms  and  conditions  thereof:  that  the        1843. 
plaintiffs^  upon  the  day  and  year  in  that  behalf  in  the  said  wilmshurst 
first  count  alleged,  and  before  the  committing  of  the  said  v- 

supposed  grievances  in  that  count  mentioned^  received  the 
said  invoice  and  bill  of  lading  as  in  the  said  declaration 
alleged ;  but  that  the  plaintiffs  did  not  nor  would,  upon  the 
receipt  of  the  said  invoice  and  bill  of  lading,  remit  or  tender 
or  offer  to  remit  to  the  defendants  any  banker^ s  draft  on 
London  for  the  payment  of  the  price  of  the  said  wheat,  butj 
•on  receipt  of  the  said  invoice  and  bill  of  lading,  wholly 
failed  and  neglected  so  to  do^  contrary  to  their  agreement 
in  that  behalf  as  aforesaid :  whereupon  the  defendants 
caused  and  procured  the  said  wheat  to  be  stopped,  and 
then  hindered  and  prevented  the  same  from  being  deli- 
vered to  the  plaintiffs,  as  they  lawfully  might  for  the  cause 
aforesaid — verification. 

The  plaintiffs  joined  issue  on  the  first  and  second  pleas,  Replkations. 
and  replied  de  injuria  to  the  third. 

The  declaration  also  contained  a  count  in  trover,  the 
pleadings  on  which  came  before  the  Court  of  Common 
Pleas,  on  demurrer,  in  Hilary  Term,  1839 :  and  in  the  fol- 
lowing term  that  Court  pronounced  judgment  for  the  de- 
fendants— holding  that  the  plaintiffs  had  not  such  a  right 
of  possession  as  to  entitle  them  to  maintain  trover  for  the 
wheat :  see  7  Scott,  461,  5  Bing.  N.  C.  541. 

The  cause  was  tried  before  Maule,  J.,  at  the  adjourned 
sittings  in  London  after  Michaelmas  Term,  1839,  when  a 
verdict  was  entered  for  the  defendants  on  the  third  issue. 

In  Hilary  Term,  1840,  a  rule  nisi  was  obtained  on  the 
part  of  the  plaintiffs  for  judgment  non  obstante  veredicto 
on  the  third  issue.  This  rule  came  on  for  argument  at  the 
sittings  in  Banc  after  Hilary  Term,  1841,  and  in  Easter 
Term  the  Court  pronounced  judgment,  discharging  the 
rule — ^holding,  that,  under  the  contract  stated  in  the  de- 
claration, no  right  to  the  possession  of  the  wheat  vested  in 
the  plaintiffs  before  the  remittance  by  them  of  a  banker's 

VOL.  VIII.  p  P 
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1843.        draft  on  London ;  and^  consequently^  that^  on  their  fidlore 
W  LMSHUBBT   ^^  coDiply  wltfa  that  condition^  the  defendants  were  jnsti- 
V*  fied  in  intercepting  the  delivery :  see  3  Scott,  N.  &  272, 

^^"^      2  Man.  &  Gr.  792. 

Upon  this  judgment  the  plaintiffs  brought  a  writ  of 
error,  which  now  came  on  for  argument  before  Lord  Abin- 
ger,  C.  B.,  Parke,  B.,  Patteson,  J.,  Alderson^  B.,  Coleridge, 
J.,  Bolfe,  B.,  and  Wightman,  J. 

M.  D.  Hill  {Btdt  was  with  him),  for  the  plaintiffs.— The 
first  count  of  the  declaration^  in  substance,  states  that  the 
defendants  sold  to  the  plaintiffs  a  certain  quantity  of  wheat 
at  a  certain  price ;  that  the  defendants,  by  order  of  the 
plaintiffs,  shipped  the  same  on  board  a  certain  vessel,  to 
be  carried  to  Maidstone  for  the  account  and  at  the  risk  of 
the  plaintiffs,  there  to  be  delivered  to  the  plaintiffs;  that 
the  defendants  parted  with  the  possession  of  the  wheat, 
and  delivered  the  same  out  of  their  possession  to  the  master 
of  the  vessel,  who  received  the  same  and  had  the  possession 
thereof  for  the  purposes  last  aforesaid;  that  the  master 
signed  a  bill  of  lading  to  deliver  the  said  wheat  to  the 
order  of  the  defendants ;  and  that  the  defendants  indorsed 
such  bill  of  lading  to  the  plaintiffs,  and  signed  an  invoioe 
of  the  wheat,  and  sent  the  invoice  and  bill  of  lading  so  in- 
dorsed to  the  plaintiffs  in  a  letter  requiring  them  to  remit 
the  amount  of  the  invoice  and  the  charges  of  insurance  in 
course,  which  letter,  with  the  invoice  and  bill  of  lading  so 
indorsed,  were  received  by  the  plaintiffs :  and  the  declara- 
tion then  assigns  as  a  breach  of  the  contract,  that,  the 
said  plaintiffs  being  the  holders  of  the  said  bill  of  lading, 
•  and  not  being  bankrupts  or  insolvents,  but  being  lawfully 
entitled  to  have  the  wheat  delivered  to  them,  the  defend- 
ants, without  the  licence  and  against  the  will  of  the  plain* 
tiffs,  revoked  and  rescinded  the  sale,  and  caused  the  wheat 
to  be  stopped  in  its  passage  to  the  plaintiffs,  and  forthwith, 
upon  such  stoppage,  and  without  giving  notice  of  their  in- 
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tentioD,  Undered  the  wheat  from  being  delivered  to  them;         1843. 
per  quod  they  sustained  certain  damage.     [Alderson,  B. —    wulmshumt 
One  of  the  parties  to  a  contract  cannot  rescind  it :  the  «. 

allegation  as  to  that  in  the  declaration  is  nonsense.]  The 
third  plea  states^  in  substance^  that  the  plaintiffs  bought 
and  the  defendants  sold  the  wheat  in  the  first  count  men- 
tioned, at  the  price  therein  mentioned^  upon  the  terms 
and  conditions  for  the  payment  thereof  as  follows,  namely, 
"  that  the  payment  thereof  should  be  made  by  banker's 
draft  on  London  at  two  months'  date,  to  be  remitted  by 
the  plaintiffs  to  the  defendants  upon  receipt  by  the  plain- 
tiffs of  the  invoice  and  bill  of  lading ;''  that  the  plaintiffs 
received  the  invoice  and  bill  of  lading,  but  did  not  on  such 
receipt  thereof  remit  or  offer  to  remit  to  the  defendants 
any  banker's  draft  on  London  for  payment  of  the  price, 
but  fiEuled  and  neglected  so  to  do,  contrary  to  their  said 
agreement;  whereupon  the  defendants  caused  the  wheat 
to  be  stopped,  and  prevented  the  same  from  being  deli* 
▼ered  to  the  plaintiffs,  as  they  lawfully  might. 

The  first  question  to  be  considered  is  that  stated  by 
ISndal,  C.  J.,  namely,  whether,  after  the  sale  of  the  wheat 
to  the  plaintiffs,  and  such  constructive  delivery  thereof  to 
them  as  is  stated  in  the  declaration,  the  defendants  were 
justified  in  stopping  the  wheat  in  transitu  upon  the  ground 
set  forth  in  the  third  plea.  That,  however,  is  not  the  only 
question.  That  the  property  in  the  wheat  vested  in  the 
plaintiffs,  is  cl^ar :  and,  if  the  stoppage  is  to  be  justified  at 
all,  it  must  be  on  other  than  the  ordinary  ground,  which, 
aa  stated  in  the  judgment  of  the  Court  below,  is  limited  to 
the  case  in  which  the  bankruptcy  or  insolvency  of  the 
consignee  has  taken  place.  It  is  impossible  to  put  the 
contract  between  the  parties  higher  than  this — that  the 
defendants  were  not  bound  to  part  with  the  possession  of 
the  bill  of  lading  until  they  had  received  a  banker's  draft. 
[Parke,  B. — They  might  have  indorsed  the  bill  of  lading 
specially,  or  they  might  have  transmitted  it  to  an  agent, 

F  p2 
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1843.        with  instructions  to  hand  it  over  to  the  plaintiffs  upon  re^^ 
Wi^LMSHUHST  c®i™^B  fr^^^  them  the  stipulated  draft.]     Preciaely  bo. 
^'  By  the  general  indorsement  and  delivery  of  the  bill  of 

'^"""-  lading,  the  defendants  waived  the  condition  in  the  con- 
tractj  and  so  dealt  with  the  cargo  as  to  destroy  their  right 
of  stoppage  in  transitu.  But  the  provision  in  the  contract 
as  to  the  banker's  dralEt  was  not  introduced  as  a  condition 
precedent :  it  was  merely  inserted  for  the  purpose  of  fixing 
and  ascertaining  the  terms  and  time  of  payment.  The 
contract  upon  the  defendants'  construction  is  inconsistent: 
the  banker's  draft  could  not  be  sent  until  after  the  arrival 
of  the  bill  of  lading  and  invoice.  [Lord  AUnget,  C.  B. — 
An  uncertain  sum,  viz.  the  amount  of  the  insurance,  was 
to  be  added  to  the  invoice  price.]  The  Court  below  say: 
'^  We  are  of  opinion  that  the  intention  of  the  parties  under 
this  contract  was,  that  the  consignors  should  retain  the 
power  of  withholding  the  actual  delivery  of  the  wheat,  in 
case  the  consignees  failed  in  remitting  the  banker's  draft, 
not  upon  the  delivery  of  the  wheat,  but  on  the  receipt  of 
the  bill  of  lading,  which  in  the  ordinary  course  of  business 
would  precede  the  arrival  or  delivery  of  the  wheat.  And 
we  think  the  object  of  making  the  receiving  of  the  invoice 
and  bill  of  lading,  and  the  remitting  of  the  banker's  draft, 
to  be  simultaneous  or  concurrent  acts,  could  have  been  no 
other  than  to  afford  security  to  the  consignors ;  so  that,  in 
case  the  consignees  failed  in  the  performance  of  their 
stipulation,  the  consignors  might  withhold  the  actual  deli- 
very of  the  cargo.''  That  clearly  is  a  misconception  of 
the  true  nature  of  the  contract.  [^Parke^  B. — The  pro- 
perty vested  in  the  plaintiffs  on  the  delivery  of  the  wheat 
to  Lightowler.]  The  delivery  to  Lightowler,  and  the 
transmission  of  the  bill  of  lading  indorsed,  gave  the 
plaintiffs  both  the  property  and  the  possession,  subject  to 
•  be  devested  in  the  event  of  bankruptcy  or  insolvency — by 
analogy  to  the  doctrine  of  revendication  adopted  on  the 
^  Continent.    Could  it  be  said,  that,  if  the  master  refused  to 
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re-deliver  the  wheat  to  the  defendants,  they  could  have         1843. 

maintained  any  remedy  against  him  ?     [The  Court  called  wilmshubst 
on — 


0. 
BOWKIE. 


Greenwood^  for  the  defendants. — The  contract  was  for  a 
sale  upon  special  terms  which  have  not  been  complied  with 
on  the  part  of  the  vendees.  Ordinarily,  no  doubt,  a  deli- 
yery  to  a  carrier  for  the  account  and  risk  of  the  vendee,  is 
a  delivery  to  the  vendee  himself,  subject  to  the  vendor's 
right  to  stop  the  goods  in  transitu  in  case  of  insolvency  or 
bankruptcy  of  the  vendee :  but  that  rule  applies  only  where 
no  special  terms  are  engrafted  upon  the  contract.  The 
CSourt  of  Common  Fleas,  on  both  the  occasions  when  this 
case  was  before  them,  thought  that  the  intention  of  the 
parties,  to  be  collected  from  the  contract,  was,  that  the  re- 
mitting of  the  banker's  draft  and  the  receipt  of  the  bill  of 
lading  and  invoice  should  at  least  be  simultaneous  acts. 
It  may  be  conceded,  that,  if  the  bill  of  lading  had  been  in- 
dorsed by  the  plaintiffs  to  a  third  party  for  value,  such 
third  party  would  have  been  entitled  to  the  possession  of 
the  wheat  notwithstanding  the  plaintiffs  had  failed  to  per- 
form their  part  of  the  contract  by  remitting  the  banker's 
draft :  but  it  is  otherwise  as  between  the  original  parties 
to  the  contract.  [Lord  Abinger^  C.  B. — It  will  not  be  dis- 
puted, that,  where  goods  are  sold  upon  a  condition,  the 
property  does  not  vest  in  the  vendee  until  the  condition 
is  performed.  Alderson,  B. — You  are  asking  us  to  infer 
from  the  plea  something  which  it  does  not  state,  viz. 
that  it  was  part  of  the  contract  that  the  property  should 
not  absolutely  vest  in  the  vendees  until  they  had  re- 
mitted  a  banker's  draft.  Parke,  B. — Or,  rather,  you  are 
setting  up  a  right  to  re-take  the  goods  on  breach  of  a 
condition  subsequent.  The  case  of  Brandt  v.  Bowlby, 
2  B.  &  Ad.  932,  is  very  like  the  present.  There,  B.,  a 
merchant  in  England,  in  June  and  July,  1830,  sent  orders 
for  the  purchase  of  com  to  the  plaintiffs  in  Russia,  desiring 
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1843.        them  to  draw  upon  H.  &  Co.  in  London  for  the  amount, 
WiLMSHUBCT   ^^^  ^^  chartered  a  ship  belonging  to  the  defendants,  and 
^'  sent  it  to  Russia  to  be  freighted.     On  the  28th  July,  B. 

wrote  a  letter  cancelling  the  orders  he  had  given.  On  the 
8th  August,  the  plaintiffs  informed  B.  that  they  had  pur- 
chased a  cargo  for  the  ship,  and  should  despatch  it  as  soon 
as  possible,  addressed  to  H.  &  Co.,  London,  expressing  a 
hope  that  he  would  approve  of  what  they  had  done,  not- 
withstanding his  last-mentioned  communication.  The 
cargo  was  afterwards  shipped,  and  the  plaintiffs  by  letter 
informed  B.  that  they  had  shipped  it  on  his  account,  and 
that  they  had  forwarded  an  indorsed  bill  of  lading  to  H.  & 
Co.,  drawing  upon  them  for  part  of  the  price,  and  upon  him 
(B.)  for  the  residue ;  and  they  inclosed  an  umndoned  bill 
of  lading  to  B.,  and  an  invoice  of  the  wheat,  in  which  it 
was  stated  to  be  bought  for  his  order  and  on  his  account 
The  bills  of  exchange  inclosed  in  this  letter  were  disho- 
noured, whereupon  the  plaintiff's'  agent  in  London  delivered 
the  indorsed  bill  of  lading  to  H.  &  Co.  On  the  2nd  Octo- 
ber, B.  confirmed  the  revocation  of  his  order,  and  on  the 
24th  November,  the  agent  of  the  plaintiffs  in  England  gave 
notice  to  the  agent  of  B.  that  he  should  retain  the  whole 
of  the  wheat  for  the  plaintiffs.  B.  afterwards  became  de- 
sirous of  having  the  wheat,  and  the  master  of  the  vessel 
in  which  the  wheat  was  shipped  delivered  it  to  B.'s  orders, 
and  not  to  H.  &  Co.,  pursuant  to  the  bill  of  lading.  In  an 
action  against  the  ship-owners  for  not  delivering  pursuant 
to  the  plaintiffs'  orders,  it  was  contended  that  the  plaintiffs 
were  entitled  to  recover  nominal  damages  only,  because 
the  property  in  the  wheat  had  actually  vested  in  B.  by  the 
shipment.  The  Court,  however,  held  that  the  property  did 
not  vest  in  B.  absolutely  on  the  shipment,  but  only  subject 
to  a  condition  that  the  bills  were  accepted,  and  that,  in 
default  of  acceptance,  it  never  did  vest  in  him;  and,  con- 
sequently, that  the  plaintiffs  were  entitled  to  recover  the 
value  of  the  wheat  at  the  time  when  it  was  delivered  to  Bw's 
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order.    Parke^  J.^  there  says :  "  I  agree  to  the  law  laid        1843. 
down  in  argument^  that  a  contract  cannot  be  rescinded  by    w,lm8hur«t 
one  only  of  two  contracting  parties ;  but  the  question  in  ^' 

this  case  is^  whether  the  property  in  the  goods  shipped  ever 
Tested  in  Berkeley  at  all.  That  depends  entirely  on  the 
intention  of  the  consignors.  It  is  said  that  the  plaintiffs^ 
by  the  very  act  of  shipping  the  wheat  in  pursuance  of  Ber- 
keley's order,  irrevocably  appropriated  the  property  in  it 
to  him.  I  think  that  is  not  the  effect  of  their  conduct: 
for,  looking  to  the  letter  of  the  26th  of  August,  it  mani- 
festly appears  that  they  intended  that  the  property  should 
not  vest  in  Berkeley  unless  the  bills  were  accepted.  Aa 
they  were  not  accepted,  Berkeley  has  not  performed  the 
condition  on  which  the  vesting  of  the  property  in  him 
was  to  depend,  and  therefore  it  never  did  vest  in  him.'' 
[Lord  Abinffer,  C.  B. — ^There  the  goods  remained  either  in 
the  hands  of  the  vendor  or  in  those  of  his  agent.  Parke, 
B.,  referred  to  Ogle  v.  Atkinson,  5  Taunt.  759,  1  Marsh. 
828.  There,  A.,  being  indebted  to  the  plaintiff,  accepted 
an  order  to  purchase  goods  for  him  at  Riga,  and  put  them 
on  board  the  plaintiff's  vessel  sent  for  them,  as  the  plain- 
tiff's goods,  advised  him  of  the  shipment  for  the  plaintiff's 
risk  and  on  his  account,  and  remitted  him  the  invoices  :  he 
procured  the  master  to  sign  bills  of  lading  to  the  order  of 
blank,  assuring  him  it  was  immaterial :  he  then  drew  on 
the  plaintiff,  and  transmitted  the  bills  and  bill  of  lading  to 
an  agent  in  this  country,  with  instructions,  that,  if  the 
plaintiff  did  not  accept  the  bills,  the  agent  should  indorse 
over  the  bill  of  lading  to  the  payee  of  the  bills,  which  was 
accordingly  done :  and  it  was  held  that  the  property  in  the 
goods  was  changed  by  the  delivery  on  board  the  plaintiff's 
ship,  and  that  the  subsequent  indorsement  of  the  bill  of 
lading  was  inoperative.  Here,  it  is  admitted  that  the 
goods  were  delivered  on  board  the  vessel  upon  the  account 
and  risk  of  plaintiffs,  and  were  by  the  bill  of  lading  deli- 
verable to  them.    If  I  were  to  draw  any  inference  from 
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the  plea,  it  would  be  that  which  the  plaintiffs  draw.]  The 
sale  was  subject  to  a  condition  which  has  never  been  per* 
formed,  and  therefore  the  plaintiffs  never  had  tlie  xig^ 
of  possession.  Even  if  the  wheat  had  come  to  the  actad 
possession  of  the  vendees,  and  they  had  omitted  to  pay 
for  it  in  the  manner  stipulated,  the  vendors  might  have 
maintained  trover :  Bishop  v.  ShUUio,  2  B.  &  Aid.  329,  n. 
WhaUey  y.  Montgomery,  3  East,  585,  is  the  converse  of  thii 
case.  There,  the  consignor  of  goods  abroad  advised  the 
consignee  by  letter  that  he  had  chartered  a  certain  ship  on 
his  account,  and  inclosed  him  an  invoice  of  the  goods  laden 
on  board,  which  were  therein  expressed  to  be  for  account 
and  risk  of  the  consignee,  and  also  a  bill  of  lading  in  the 
usual  form,  expressing  the  delivery  to  be  made  to  order 
&C. ;  and  the  letter  of  advice  also  informed  the  consignee 
that  the  consignor  had  drawn  bills  on  him  at  three  months 
for  the  value  of  the  cargo :  and  it  was  held  that  the  invoice 
and  bill  of  lading  sent  to  the  consignee,  and  the  delivery  of 
the  goods  to  the  captain,  vested  the  property  in  the  con- 
signee, subject  only  to  be  devested  by  the  consignor's  right 
to  stop  the  goods  in  transitu  in  case  of  the  insolvency  of 
the  other.  And  Grose,  J.,  said :  '^  By  the  bill  of  lading 
and  invoice  sent  to  the  plaintiff,  and  the  delivery  to  the 
captain,  the  property  passed  from  them  [the  consignors]  to 
the  plaintiff  to  every  purpose  except  as  to  the  right  of  sUqH 
ping  the  goods  in  transitu  to  the  vendee.^'  There,  the 
plaintiff  was  willing  and  offered  to  perform  the  contract. 

Lord  Abinoer,  C.  B. — ^We  are  quite  unanimous :  anc' 
however  reluctant  we  may  be  to  overturn  a  considen 
judgment  of  the  Court  of  Common  Pleas,  we  cannot  arrf 
at  any  other  conclusion  than  that  the  plaintiffs  are  entit 
to  succeed.    We  do  not  differ,  in  the  general  princi 
from  what  is  laid  down  by  the  Court  below.     We  do 
say,  that,  if  the  facts  had  been  before  a  jury,  they  u 
not  have  drawn  the  inference  that  the  remitting  a  ban 
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draft  was  a  condition  precedent  to  the  absolute  property  in         1843. 
the  wheat  vesting  in  the  plaintiffs^  the  vendees.     Bat  we  ^|^^" 
can  draw  no  snch  inference  from  what  appears  upon  the  «• 

record.  The  delivery  of  the  bill  of  lading  and  the  remit- 
ting the  banker's  draft  could  not  in  the  nature  of  things 
be  simultaneous  acts :  the  plaintiffs  must  have  received  the 
bill  of  lading  and  invoice  before  they  could  have  sent  the 
drafts.  It  amounts  only  to  this,  that  they  have  simply 
omitted  to  perform  one  part  of  their  contract. 

Aldebson,  B. — ^It  is  quite  consistent  with  the  decision 
of  the  Court  of  Common  Pleas  that  the  remitting  the 
banker's  draft  was  a  condition  subsequent. 

Judgment  reversed. 


There  had  been  an  assessment  of  damages  contingently, 
but  the  record  did  not  so  state.  A  discussion  thereupon  arose 
as  to  whether  there  should  be  an  award  of  a  venire  de  novo 
or  of  an  inquiry  of  damages.  Clement  v.  Lewis,  8  B.  &  B. 
297,  7  Moore,  200,  was  referred  to  for  the  purpose  of  shew- 
ing that  there  could  only  be  a  venire  de  novo.  On  the  other 
hand,  it  was  suggested  that  the  only  ground  on  which  a 
venire  de  novo  was  in  that  case  held  to  be  the  proper 
course,  was,  that  otherwise  the  party  would  be  deprived  of 
his  attaint,  whereas  the  writ  of  attaint  is  now  abolished  by 
the  statute  6  Geo.  4,  c.  50,  s.  90.  To  which  Rol/e,  B.,  an- 
swered, that  that  was  assigned  as  one  ground,  but  it  was 
not  necessarily  the  only  one. 

Ultimately  the  Court  directed  the  judgment  to  be  en- 
tered as  above,  leaving  it  to  the  Court  below  to  award  an 
inquiry  of  damages  (8). 

(8)  See  Tidd'i  Forms,  571 ,  and  the  lUtute  1 1  Geo.  4  &  1  WiU.  4,  c.  70,  i.  8. 
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March,  1838,  being  the  proprietor  of  divers,  to  wit,  fifty        1843. 
shares  in  a  certain  undertaking,  &c.,  was,  and  the  defend-         r^^^ 
ant  before  and  at  the  time  of  the  commencement  of  this  suit     Aylesbury 

Railway  Co. 

vas  and  still  is,  indebted  to  the  said  company  in  the  sum  of  v. 

250/.,  for  a  call  of  5/.  upon  each  of  the  said  shares,  &c.; 
whereby,  and  by  reason  of  the  said  sum  of  250/.  being  and 
remaining  wholly  unpaid,  the  defendant  still  is  indebted  to 
tiie  plaintiffs  in  the  same,  and  an  action  hath  accrued  &c 

The  defendant  pleaded — ^that  true  it  was  that  thereto-  Plea, 
fore,  and  before  the  commencement  of  the  suit,  to  wit,  on 
the  said  6th  March  in  the  declaration  mentioned,  the  de- 
fendant was  the  proprietor  of  the  shares  in  the  undertaking 
in  the  dedaration  mentioned;  that  the  call  in  the  declara- 
tion  mentioned  was  made  under  and  pursuant  to  the  pro- 
visions of  the  said  act,  for  an  instalment  of  5/.  per  share, 
to  be  paid  by  the  proprietors  or  owners  of  the  capital  of 
the  company  on  or  before  the  9th  April  then  next  ensuing; 
but  that  afterwards,  and  before  the  commencement  of  this 
action,  and  before  the  said  9th  April  thereinbefore  men- 
tioned, when  the  said  call  was  payable  as  aforesaid,  to  wit, 
on  the  7th  April,  1838,  he,  the  defendant,  being  such  pro- 
prietor as  aforesaid,  then  sold  and  disposed  of  all  his  shares 
in  the  undertaking  (the  said  shares  being  the  same  shares 
in  respect  of  which  the  plaintiffs  claimed  to  be  paid  the  said 
call)  to  one  Charles  Thompson,  and  the  said  Charles  Thomp- 
son then  took  and  accepted  the  same;  and  the  defendant 
then,  to  wit,  on  the  said  7th  April,  1838,  after  the  said  call 
was  made,  and  before  the  same  was  due  or  payable,  by  a  deed 
under  the  seal  of  the  defendant,  and  also  under  the  seal  of 
the  said  Charles  Thompson  (and  which  deed  was  then  in 
the  possession  of  the  plaintiffs,  and  the  defendant  was 
therefore  unable  to  bring  the  same  into  Court  there),  in 
consideration  of  the  sum  of  5/.  paid  to  the  defendant  by 
the  said  Charles  Thompson,  did  assign  and  transfer  to  the 
said  Charles  Thompson  the  said  shares  in  the  declaration 
wsentumed,  to  hold  to  the  said  Charles  Thompson,  his  exe- 
ootora,  administrators,  and  assigns,  subject  to  the  several 
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condiHans  on  which  the  defendant  held  the  same  immediaiefy 
before  the  execution  thereof;  and  the  said  Charles  Thomp* 
▼  son  thereby  then  agreed  to  accept  and  take  the  said  shares 
subject  to  the  conditions  aforesaid — sprout  patet,  &c.:  that 
the  said  deed  was  duly  stamped  before  the  same  was  exe- 
cuted by  either  party,  and  made  and  executed  according 
to  the  provisions  of  the  act :  that  he  the  defendant  and 
the  said  Charles  Thompson  then  duly  delivered  the  said 
conveyance  (the  same  then  and  before  the  said  call  was 
payable  being  first  duly  executed  by  both  the  defendant 
and  the  said  Charles  Thompson)  to  the  said  company^  to 
be  kept  by  the  said  company  according  to  the  provisions 
of  the  act,  and  then  requested  the  said  company  to  enter 
in  the  said  company^s  book  kept  for  that  purpose  a  me- 
morial of  the  said  transfer  and  sale,  and  to  indorse  the 
entry  of  the  memorial  on  the  said  conveyance  or  transfer; 
which  memorial  and  indorsement  the  said  company  then  and 
before  the  said  call  was  payable  made  according  to  the  act; 
and  thereupon,  and  before  the  said  call  became  due  and 
payable,  to  wit,  on  the  7th  of  April,  the  said  company 
duly  received  the  said  conveyance  on  behalf  of  the  said 
company,  the  plaintiffs  in  this  action,  and  then  duly  entered 
the  memorial  in  the  said  company^s  book,  and  then  duly 
indorsed  the  entry  of  the  memorial  on  the  said  convey- 
ance or  transfer  according  to  the  said  act,  and  then  ac- 
cepted and  received  the  said  transfer  of  the  said  shares  of 
the  defendant  to  the  said  Charles  Thompson,  whereby  the 
defendant  then  and  before  the  commencement  of  this  ac* 
tion,  and  before  the  said  call  became  due  and  payable, 
ceased  to  be  the  proprietor  and  owner  of  the  said  shares, 
and  then  ceased  to  be  liable  to  the  said  call  under  and  by 
virtue  of  the  provisions  of  the  said  act  in  the  declaration 
mentioned — verification. 

The  Court  of  Common  Fleas  (on  special  demurrer  to  the 
plea)  held  that  the  declaration,  not  alleging  that  the  de- 
fendant, '^  being  a  proprietor,  is  indebted,^' &c.,  disclosec 
no  cause  of  action:  but  that,  assuming  that  it  did  disdoe 
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R  sufficient  cause  of  action,  it  was  well  answered  by  the        1843. 
plea,  which  was  good  in  substance,  because  it  shewed  that         thT^ 
the  defendant,  having  transferred  his  shares  and  entered  a     Atlbsbuey 
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memorial  of  the  transfer  before  the  call  was  payable^  was  v. 

not  liable;  and  good  in  form,  because  it  admitted  all  the 
matters  of  fact  stated  in  the  declaration  (viz.  that  the  de- 
fendant was  a  proprietor,  that  a  call  was  made,  and  that  it 
-remained  unpaid),  and,  by  introducing  affirmative  matter 
not  inconsistent  with  those  facts,  shewed,  that,  notwith- 
standing those  facts,  the  defendant  was  not  liable:  and 
that  the  plea  properly  concluded  with  a  verification,  as  it 
confessed  and  avoided  the  matters  of  fact  stated  in  the 
declaration.  See  5  Scott,  N.  R.  127,  2  Railw.  Cas.  679,  2 
Dowl.  N.  S.  143. 

Upon  this  judgment  the  plaintiffs  brought  a  writ  of 
error.  The  case  was  argued  before  Lord  Abinger,  C.  B., 
Parke,  B.,  Fatteson,  J.,  Alderson,  B.,  Coleridge,  J.,  Rolfe, 
B.,  and  Wightman,  J. 

Bovilf  for  the  plaintiffs  in  error,  recapitulating  the  argu- 
ments orged  in  the  court  below^  submitted  that  the  de- 
claration was  sufficient  upon  general  demurrer ;  and  that 
the  plea  was  clearly  bad  as  amounting  to  never  indebted. 
He  cited  The  Edinburgh  and  Leith  Railway  Company  v. 
HebblewhUe,  6  M.  &  W.  707, 8  Dowl.  802,  2  R.  Cas.  237. 

Biggs  Andrews,  contra,  insisted  that  the  declaration  was 
bad,  for  not  alleging,  according  to  the  form  given  by  the 
98th  section  of  the  act,  that  the  defendant,  being  a  pro* 
prietor  of  shares,  is  indebted.  He  also  relied  upon  the 
judgment  of  the  Court  below,  as  shewing  that  the  plea  was 
good;  citing  Carry.  Hinchcliffy  4  B.  &  C.  547, 7  D.  &  R. 42, 

Lord  Abinoer,  C.  B. — ^Though  not  literally  in  con- 
formity with  the  98th  section,  I  think  the  declaration  is 
safficient:  it  states  that  the  defendant  was  a  proprietor. 
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and  Hiat  he  is  indebted;  that  is  dearly  sufficient  upon 
general  demurrer.  As  to  the  plea,  I  see  no  way  of  escap* 
ing  from  this^  that  it  is  substantially  a  denial  that  the  de- 
fendant ever  was  indebted  to  the  company:  it  is  an  argu- 
mentative  general  issue. 


Parre^  B. — ^The  declaration  is  clearly  sufficient  upon 
general  demurrer^  according  to  the  true  meaning  of  the 
98th  section.  I  am  also  of  opinion  that  the  plea  is  bad, 
as  being  a  mere  argumentative  denial  that  the  defendant 
ever  was  indebted  to  the  company. 

The  rest  of  the  Court  concurring — 

Judgment  reversed. 


BosTocK,  Executrix  of  John  Haworth^  v.  Hume^  Admi- 
Saturday,  nistrator  of  G.  Fielder. 

June  15<A.     ^^ 

By  a  deed  of  X  HIS  was  an  action  brought  in  December,  1842,  under 

di!te7th?22nd  ^^  ordcr  of  the  House  of  Lords  made  on  the  13th  of  June, 

^^^"himd^^*  1842,  on  the  hearing  of  an  appeal  against  a  decree  pro- 

ooTenantcd  nouuced  by  Alderson,  B.,  on  the  20th  of  May,  1840,  in  a 

to  pay,  during  suit  of  Howorth  V.  Bostock,  4  Y.  &  C.  Eq.  Exch.  1. 

^e  into  her  ^^  declaration  was  in  covenant  on  a  deed  of  separatior 

proper  hands, 

for  her  separate  use,  or  to  inch  persons  as  she  shonid  by  any  note  in  writing  signed  with  h 
proper  hand  appoint,  notwithstanding  coyerture,  the  yearly  sum  of  163/.  16«.,  by  weekly  pa 
ments  of  3/.  3#.    The  deed  contained  a  proviso  for  redemption  of  the  annuity,  on  payment 
the^hnsband  to  the  wife,  **  to  and  for  her  separate  nse,"  of  the  sum  of  1000/.,  and  all  arrean 
the  annoity  then  due.    In  November,  1707,  the  husband  gave  to  one  J.  8.  a  bond  and  warr 
^^tiey  for  securing  the  principal  sum  of  1400/.  and  nve  per  cent,  interest  in  July,  17' 
"'^  •  bill  filed  by  the  husband  in  1800  to  restrain  proceedings  at  law  v 
'^    ^  admitted,  that,  as  to  1000/.,  the  consideration 
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executed  b^  the  testator  of  the  defendant  below,  John  Ha-         1844. 
worth,  on  the  22nd  of  April,  1797,  whereby  he  covenanted 
with  the  intestate  of  the  plaintiff  below,  George  Fielder 
the  elder,  to  pay,  daring  the  life  of  his  wife,  Sarah  Ha- 
worth,  into  her  proper  hands,  for  her  separate  nse,  or  to 
sach  persons  as  she  should  by  any  note  in  writing  signed 
with  her  proper  hand  appoint,  notwithstanding  coverture, 
the  yearly  sum  of  163/.  16s.,  by  weekly  payments  of  three 
guineas;    and  averred,  that,  during  the  lifetime  of  the 
covenantor,  on  the  20th  of  November,  1831,  the  sum  of 
4689/.  I9s.,  for  twenty-eight  years  and  seventeen  weeks  of 
the  annuity ;  and  that,  after  his  death  on  the  19th  of  No- 
vember, 1842,  the  sum  of  1801/.  16^.,  for  eleven  years  of 
the  annuity,  became  and  were  due  to  Sarah  Haworth. 

The  defendant  set  out  the  deed  on  oyer,  containing  the 
following  proviso  : — Provided  always,  that,  in  case  the  said 
John  Haworth  shall  at  any  time  hereafter  well  and  truly 
pay  unto  the  said  Sarah  Haworth,  to  and  for  her  separate 
use,  the  sum  of  1000/.,  then  and  from  thenceforth,  upon 
payment  of  all  arrears  of  the  said  annuity  which  shall 
then  be  due,  the  said  annuity  shall  cease  and  be  no  longer 
payable.  He  then  pleaded  (being  by  the  order  restrained 
from  setting  up  a  defence  under  the  statute  3  &  4  Will.  4, 
c.  27) — first,  that  John  Haworth,  under  and  by  virtue  of 
the  said  proviso,  and  in  order  to  redeem  the  annuity,  paid 
Sarah  Haworth  to  and  for  her  separate  use,  and  that  she 
accepted  and  received  1000/.,  and  that  he  paid  all  arrears 
of  the  annuity  then  due,  whereupon  the  annuity  ceased 
and  became  no  longer  payable — secondly,  that  the  co- 
venantee and  Sarah  Haworth  released  John  Haworth — 
thirdly,  that  the  indenture  was  obtained  by  fraud  and 
covin. 

Issue  was  joined  upon  each  of  these  pleas,  and  the  cause 
was  tried  before  Cresswell,  J.,  at  the  sittings  at  Westminster 
after  Michaelmas  Term  last. 

In  support  of  the  first  issue,  the  dcffendant  gave  in  evi- 
dence— a  bill  in  Chancery  filed  by  the  covenantor  against 
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the  covenantee  and  Sarah  Haworth  on  the  21st  of  Novem- 
ber, 1800 — an  injunction,  dated  the  19th  of  March,  1801^ 
for  want  of  answer,  to  stay  proceedings  at  law  upon  the 
bond  and  warrant  of  attorney  hereinafter  mentioned — an 
answer  by  the  covenantee,  George  Fielder,  filed  the  80th 
of  May,  1801  (no  answer  having  been  put  in  by  Sarah 
Haworth) — an  order  nisi  to  dissolve  the  ii^unction^  after 
answer,  made  the  31st  of  July,  1801 — a  bond  to  secure 
1400/.  and  interest,  and  a  warrant  of  attorney  for  the  same 
sum,  dated  the  18th  of  November,  1797,  payable  on  the 
9th  of  July,  1799,  from  John  Haworth  to  Gteorge  Fielder 
the  younger,  with  whom  Sarah  Haworth  lived,  and  whose 
name  she  assumed  after  the  separation. 

It  appeared  that  George  Fielder  the  younger  died  in 

1799,  having  made  a  will,  whereof  he  appointed  his  father 
(the  covenantee  of  the  separation  deed)  executor,  by  whom 
the  same  was  proved.    The  bill  of  the  21st  of  November, 

1800,  was  filed  for  the  purpose  of  restraining  George  Fielder 
the  elder,  as  executor  of  his  son,  from  proceeding  at  law  to 
enforce  payment  of  the  1400/.  secured  by  the  bond  and 
warrant  of  attorney. 

The  answer  of  the  covenantee  admitted  that  the  consi- 
deration for  the  bond  and  warrant  of  attorney,  as  to  1000/.^ 
was  agreed  to  be  paid  for  the  redemption  of  the  annuity. 

The  only  evidence  of  payment  of  the  1400/.  was,  the 
finding  the  bond  and  warrant  of  attorney,  after  the  death 
of  John  Haworth,  the  covenantor,  amongst  his  papers. 

The  learned  Judge  directed  the  jury  that  the  absence  of 
evidence  of  any  payment  of  or  claim  to  the  annuity  for 
thirty-nine  years,  although  not  conclusive,  was  evidence 
for  the  jury  to  consider,  upon  the  first  issue,  whether  or 
not  the  annuity  had  been  extinguished  by  payment  of  the 
sum  of  1000/.  and  all  arrears  of  the  annuity,  according  to 
the  proviso  contained  in  the  indenture ;  but  that  it  was  for 
them  to  say  whether  or  not  they  thought  the  sum  of  1000/. 
and  all  arrears  of  the  annuity  were  paid  either  to  Sarah 
Haworth  or  to  some  person  duly  authorized  by  her  to  re- 
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oeive  the  same ;  and  that^  if  the  bond  and  warrant  of  at-  1844. 
tomey  were  given  to  Gteorge  Fielder  the  younger  by  the 
authority  of  Sarah  Haworth^  and  for  her  use^  for  the  sum 
of  1000/.  mentioned  in  the  annuity  deed,  and  the  money 
thereby  secured  was  actually  paid  to  the  obligee  named  in 
the  bond^  or  to  his  personal  representative^  then  such  pay- 
ment was  a  payment  to  Sarah  Haworth  within  the  meaning 
of  the  first  issue. 

To  this  direction  the  counsel  for  the  plaintifi^  excepted,  Exception. 
on  the  ground  that  '^  the  said  Sarah  Haworth,  wife  of  John 
Haworth,  had  not  power  to  give  legal  effect  to  the  giving 
such  bond,  by  her  concurrence ;  and  the  giving  such  bond 
with  such  concurrence,  and  the  subsequent  payment,  could 
not  be  a  redemption  of  the  annuity  by  the  payment  of  1000/. 
to  the  wife  to  her  separate  use,  as  provided  for  by  the  deed, 
and  alleged  in  the  first  plea.^' 

The  jury  returned  a  verdict  for  the  defendant  on  the 
first  issue ;  and  the  plaintiff  having  brought  a  writ  of  error, 
the  exceptions  now  came  on  to  be  argued  in  the  Exchequer 
Chamber,  before  Pollock,  C.  B.,  Parke,  B.,  Alderson,  B., 
Patteson,  J.,  and  Wightman,  J. 

BaraiaWf  for  the  plaintiff. — The  only  evidence  offered  to 
shew  that  the  1000/.  mentioned  in  the  first  plea  had  been 
paid  to  the  wife  in  discharge  of  annuity,  was,  that  the  bond 
and  warrant  of  attorney  for  1400/.  given  by  the  covenantor 
to  Gteorge  Fielder  the  younger  in  November,  1797,  was 
found  amongst  the  papers  of  the  former  after  his  death. 
The  direction  of  the  learned  Judge  clearly  is  not  warranted 
in  point  of  law.  [Parke,  B. — A  payment  by  means  of  a 
security  given  to  George  Fielder  the  younger  with  the  con- 
currence of  the  wife,  would  be  the  same  as  if  the  money 
had  been  actually  paid  to  her  use.]  It  was  admitted  that 
the  bond  was  not  paid  off  in  1801 ;  and  arrears  of  the  an- 
nuity had  accrued  between  the  date  of  the  bond  and  the 
subsequent  payment  of  the  money  thereby  secured.    [Pol- 

VOL.  VIII.  Q  Q 
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1844.  lack,  C.  B. — The  Judge  lays  down  two  propositions — ^first, 
that  the  mere  absence  of  payment  of  or  claim  to  the  an- 
nuity for  thirty-nine  years  is  not  conclusive  proof  of  its 
extinguishment^  but  a  circumstance  whence  the  jury  may 
infer  it — secondly^  that  a  particular  mode  of  payment 
is  a  payment  within  the  meaning  of  the  issue,  irrespect- 
ive of  the  question  of  concurrence.  He  is  only  laying 
down  a  principle.  Whatever  the  effect  of  the  payment 
in  point  of  amount,  it  is  a  payment  to  the  wife.]  The 
covenant  for  payment  of  the  annuity  makes  payment  to 
any  other  person  than  the  wife  herself  sufficient  only  where 
he  has  authority  in  writing  to  receive  it.  [Alderson,  B. — 
If  that  point  had  been  made,  the  Judge  would  have  told 
the  jury  that  they  would  be  justified  from  the  lapse  of  time 
in  finding  that  George  Fielder  the  younger  had  an  author- 
ity in  writing.]  The  situation  of  a  married  woman  is 
peculiar.  She  can  make  no  contract  at  law.  The  redemp- 
tion clause  requires  the  payment  made  to  her  only :  she 
could  not  authorize  Fielder  to  receive  it  for  her.  [Parkey 
B.— The  ordinary  meaning  of  words  would  be  satisfied  by 
a  payment  to  any  person  whom  she  might  appoint  to  re- 
ceive the  money.]  The  judgment  of  the  Vice-chancellor 
in  Barrymore  v.  Ellis,  8  Sim.  1,  shews  the  jealousy  with 
which  Courts  of  Equity  view  these  provisions. 

W.  H.  Watson  {Sir  T.  PhiUips  was  with  him),  contri, 
was  stopped  by  the  Court. 

Per  Curiam. — The  object  of  the  deed  was  to  secure  the 
payment  to  the  wife,  which  would  be  more  securely  at- 
tained by  making  it  to  a  person  appointed  by  her  than  to 
herself.  A  payment  to  a  person  authorized  by  her  to  re- 
ceive it  on  her  behalf,  is  to  all  intents  and  purposes  a  pay- 
ment to  her  separate  use. 

Judgment  for  the  defendant 
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Insane  Criminals.  1844. 

L  HE  following  questions  of  law  were  propounded  to  the  Questions  of 

JnAtPtHt . ^'^  propounded 

J  nages . —  ^  ^^  /^dgc 

''1.  What  is  the  law  respecting  fdleged  crimes  committed  ^JI^JIIL^ 
by  persons  afflicted  with  insane  delusion  in  respect  of  one  ing  alleged 

•      •  •  •  /»       •  crimes  con- 

or  more  particular  subjects  or  persons ;  as^  for  instance^  mitted  by  per- 
where^  at  the  time  of  the  commission  of  the  alleged  crime^  J^°J  SJlI^e- 
ihe  accused  knew  he  was  actine  contrary  to  law,  but  did  lonon;  and  the 

"  ^  opuuons  of  the 

the  act  complained  of  with  a  view,  under  the  influence  of  Judges  there- 

jii«'i*j*  •  3    upon. 

insane  delusion,  of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some  supposed  public 
benefit? 

"  2.  What  are  the  proper  questions  to  be  submitted  to 
tbe  jury  when  a  person  alleged  to  be  afflicted  with  insane 
dflhuion  respecting  one  or  more  particular  subjects  or  per- 
fons  is  charged  with  the  commission  of  a  crime  (murder, 
for  example),  and  insanity  is  set  up  as  a  defence  ? 

''  8.  In  what  terms  ought  the  question  to  be  left  to  the 
jury  as  to  the  prisoner's  state  of  mind  at  the  time  when  the 
act  was  committed  ? 

''4.  If  a  person  under  an  insane  delusion  as  to  existing 
fisctB  commits  an  o£Pence  in  consequence  thereof,  is  he  here- 
by excused? 

qq2 


13  TKX  HOIT^  OV  TJtmiWif 

Ig4C  ^  5.  Qm.  a  Tnwfiiral  maa  conTenmt  with.  Ae  Saemm  of 

huuiity,  wiio  neveraKir tiie  pnamer  (uieviuu^tD  tbe  triii, 
bat  wiio  was  p»eiit  dnnng  die  wboie  triai,  sod  Ae  ex- 
lODiuituuL  of  mil  tiie  witnamea,  be  Mked  bis  opuiiuo.  as  to 
de  itate  of  die  priiwner^a  mind  at  die  dme  of  tihe  cqb- 
of  die  alleged  erime;  or  bia  opinm  wbe&er  tbe 
aaa  eonadoiiB  at  tbe  dme  of  doin^  die  aet  tbiit  be 
aedng  contrary  to  bnr,  cur  wbedier  be  waa  Ubanag 
vader  anj  and  wbat  drfmfwm  at  the  tfane?^ 


MATHMy  J, — I  fisdL  great  dxffienitj  in  maweging  tbe 
iineatioaa  pnt  bj-Tonr  locdddpo  «l  dna  oeeanon: — ^Rrat, 
bceanae  tbey  do  not  appear  to  ariae  oot  of  and  are  not  pnt 
widL  re&ience  to  a  pardenkr  eaa^  or  fiv  a  particnfanr  pnr- 
poo^  wbieb  ndgbt  explain  or  finut  die  genera&^of  tbeir 
tema,  so  tfaat  fidl  anavcn  to  tbem  on^it  tobe  appfieahle 
to  every  poasbfe  atate  of  fiieta  not  iiniaMJatf  iit  w^tbooe 
aaaBHKd  in  tbe  qneatirma;  and  dua  diflfealtjia  tbe  greater, 
bom  tbe  practical  eipri  imer  botb  of  die  Bar  and  the  Conit 
being  confined  to  qoeationa  anaing  oot  of  tbe  fiKtaof  par> 
ticnbur  caaea :  Seccmdlj,  becanael  bavebeardnoargnaKnt 
at  yoor  krdabipa;'  Bar  or  efaewbeie  on  die  anb^eet  of  tboae 
i|neatioaa^  tbe  want  of  wbieb  Ifieel  die  mor^  tbe 
tbe  nnaabcr  and  extent  of  qwationa  wbidi  nn^bt  be 
in  argnment :  And,  tbirdi j,  firom  a  £ear,  of  wUdi  I 
difeat  mjad^  dm!,  aa  tbeae  qneatiotta  relate  to  aaatteia  of 
criminal  biw  of  great  importance  and  freqnent  oceiuienc^ 
die  answera  to  them  bj  tbe  Judges  majr  embarraaa  tbe  ad- 
miniatration  of  jnatice  when  thej  are  cited  in  «i—i— 1 
triala.  For  tbeae  reaaons,  I  ahonld  have  been  ^ad  if  waj 
learned  Brethren  would  have  joined  me  in  praying  your 
lordah^  to  excnae  ua  firom  anawcring  tbeae  queatioaa: 
but,  aa  I  do  not  think  they  ought  to  induce  me  to  ask  that 
indulgence  fiyr  myaeif  indiiidnaltf ,  I  ahall  proceed  to  give 
aadi  anawera  aa  I  can,  after  the  very  abort  time  wbi^  I 
have  bad  to  oonsder  the  questiona,  and  under  tbe  diffi- 
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culties  I  have  mentioned^  fearing  that  my  answers  may  be         1844. 
as  Kttle  satisfactory  to  others  as  they  are  to  myself.  Ihsanb' 

The  first  question,  as  I  understand  it,  is,  in  eflFect,  What     Criminals. 
is  the  law  respecting  alleged  crime,  when  at  the  time  of  ^^^  q««t>oii. 
the  commission  of  it  the  accused  knew  he  was  acting  con- 
trary to  the  law,  but  did  the  act  with  a  view,  under  the 
influence  of  insane  delusion,  of  redressing  or  reveng- 
ing some  supposed  grievance  or  injury,  or  of  producing 
some  supposed  public  benefit?    If  I  were  to  understand 
this  question  according  to  the  strict  meaning  of  its  terms, 
it  would  require,  in  order  to  answer  it,  a  solution  of  all 
questions  of  law  which  could  arise  on  the  circumstances 
stated  in  the  question,  either  by  explicitly  stating  and 
answering  such  questions,  or  by  stating  some  principles  or 
rules  which  would  suffice  for  the  solution.     I  am  quite 
unable  to  do  so,  and,  indeed,  doubt  whether  it  be  possible 
to  be  done ;  and  therefore  request  to  be  permitted  to  an- 
swer the  question  only  so  far  as  it  comprehends  the  ques- 
tion whether  a  person,  circumstanced   as  stated  in  the 
question,  is  for  that  reason  only  to  be  found  not  guilty  of 
m  crime  respecting  which  the  question  of  his  guilt  has  been 
duly  raised  in  a  criminal  proceeding;  and  I  am  of  opinion 
that  he  is  not.     There  is  no  law  that  I  am  aware  of  that 
makes  persons  in  the  state  described  in  the  question  not 
responsible  for  their  criminal  acts.     To  render  a  person  ir- 
responsible for  crime  on  account  of  unsoundness  of  mind, 
the  unsoundness  should,  according  to  the  law  as  it  has  long 
been  understood  and  held,  be  such  as  to  render  him  in- 
capable of  knowing  right  from  wrong.    The  terms  used  in 
the  question  cannot  be  said  (with  reference  only  to  the 
usage  of  language)  to  be  equivalent  to  a  description  of  this 
kind  and  degree  of  unsoundness  of  mind.     If  the  state 
described  in  the  question  be  one  which  involves  or  is  neces- 
sarily connected  with  such  an  unsoundness,  this  is  not  a 
matter  of  law,  but  of  physiology,  and  not  of  that  obvious 
and  fiEuiniliar  kind  as  to  be  inferred  without  proof. 


[>   IKE   BorSE  or  LORDS, 

S^.vc'i'"  rhe  iniiscocs  necessarily  to  be  submitted  to 
-"v  J-  i£^  -j'Wi'  iQAcons  01  &ct  vbich  are  raised  on  the 
~--.-  :-:.  ~i  i  — T'"!''  -yai  the  question  commonl;  is, 
■«  :i  ;^.r-  iir  a.TT9M.  w  ralrr  «  not  guilty;  but,  inwder 
\  A»iak  n:^  -zi^  Ji  Tjoins  :o  a  ri^t  concloaion  on  tfaii 
•Kr~r*9c-  i3^  3.r:7BMP  ^mszxM,  it  is  usual  and  proper  to 
-u.m;;;  -vk^  ^ma^mmte  <a  intennediate  qnertions  as  the 
•"Id*  ^im;:s  Tat  Tnal  bas  taken  may  hare  made  it  convfr- 
TKm,  ~  ^ims:  atnr  nration  to.  Wbat  tbow  queationi 
tr,  ■»•.  a)  nwum  of  inbmitting  them,  is  a  matter  of 
AK--r'r<<«-  ur  TU  Jadge — a  discrrtiou  to  be  Raided  by  a 
t«B)Mumtwu.  iiT  all  the  drcumslnneos  attending  the  in- 
vur-  Ji  wRHCBtng  this  duty,  it  is  sometimes  necesniy 
K  ounrnwiu:  » inform  the  jury  as  to  the  law ;  and  i^  on 
>  rmi  Ma-tt  ■■»  is  an^estctl  in  the  question,  he  shonld  hare 
juMuiu  »  state  what  kind  ami  do^nve  of  insanify  would 
.umiuuc  »  «  defence,  it  should  W  stated  conformably  to 
<*iiMC  I  bare  mentiouod  iu  my  ausvor  to  the  firat  question, 
w.  b«ag,  in  my  opiuiou.  tho  law  on  this  subject. 

Thirdly.  Then.*  ar*  no  temts  whieh  the  Judge  is  by  law 
required  to  use.  Thoy  *hi>ulJ  not  Iw  inconsistent  with  the 
law  as  abore  statcil.  bui  »hi»uM  bo  such  as,  in  the  discretion 
of  the  Judge,  arr  ^»^lp*^  lo  assajt  tbo  jury  in  coming  to  a 
right  conohwi.»ii  a*  t.»  ihr  guill  of  ibo  amued. 

Fourthly.  The  sm*«  whi^-h  i  haw  given  to  the  Gist 
question  is  api«'.ii*aWo  iv'-  ib:*. 
Fifthly.  Wheihor  *  .;«cs:j.>a  can  be  asked,  depends,  not 
•a  :1»  ^«.-s:-..*:«  »\f  it,»  raiatJ  on  tbe  rceoH,  hot 
>aT*f  v>-  '±e  o»««  s;  lic  jnoe  ij  is  ftrx^Kwd  toaik 
it ;  and  :iw^  mw  .^'  «  iiic-u-r  »»  w  :ie  gnih  of  a  pern 
char^  w-,*J:  a  v-^:ae.  »nc  CfMs»a<^  an  i^  fttmai  of  in- 
taahr.  m*T  >«■  vav.  jJmi:  *».-4  a  cwscuoi  at  e^Uwrof  tkoK 
nig^essvti  s»  rwo«r  r,^  V  a»i.^  »s  azswtmid.  liic^  tke 
witacw  ias  ravtr  K«n  ijk-  Tifnwt  twfMV  die  iri^  ^ 
V  ita»  Swa  v8Yws:  a»i  )m«>c  t^  wOawjw* .-  ^at 


merely  ■ 
on  theo 
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and  of  his  Imviog  been  present  at  the  trials  not  being  ne-        1844. 
cessarily  sufficient,  as  it  seems  to  me,  to  exclude  the  law-       i  -bavk 
fulness  of  a  question  which  is  otherwise  lawful,  though  I     Crimiwals. 
will  not  say  that  an  inquiry  might  not  be  in  such  a  state 
as  that  these  circumstances  should  have  such  an  e£fect. 

Supposing  there  is  nothing  else  in  the  state  of  the  trial 
to  make  the  questions  suggested  proper  to  be  asked  and 
answered,  except  that  the  witness  had  been  present  and 
heard  the  evidence,  it  is  to  be  considered  whether  that  is 
enough  to  sustain  the  question.  In  principle  it  is  open  to 
this  objection,  that,  as  the  opinion  of  the  witness  is  founded 
on  those  conclusions  of  fact  which  he  forms  from  the  evi- 
dence ;  and,  as  it  does  not  appear  what  those  conclusions 
are,  it  may  be  that  the  evidence  he  gives  is  on  such  an 
assumption  of  facts  as  makes  it  irrelevant  to  the  inquiry. 
But  such  questions  have  been  very  frequently  asked,  and 
the  evidence  to  which  they  are  directed  has  been  given, 
and  has  never,  that  I  am  aware  of,  been  successfully  ob- 
jected to.  Evidence,  most  clearly  open  to  this  objection, 
and  on  the  admission  of  which  the  event  of  a  most  im- 
portant trial  probably  turned,  was  received  in  the  case  of 
Tke  Queen  v.  M^Naughten,  tried  at  the  Central  Criminal 
Court  in  March  last,  before  the  Lord  Chief  Justice,  Mr. 
Justice  Williams,  and  Mr.  Justice  Coleridge,  in  which 
counsel  of  the  highest  eminence  were  engaged  on  both 
sides ;  and  I  think  the  course  and  practice  of  receiving 
such  evidence,  confirmed  by  the  very  high  authority  of 
these  Judges,  who  not  only  received  it,  but  left  it,  as  I 
understand,  to  the  jury  without  any  remark  derogating 
from  its  weight,  ought  to  be  held  to  warrant  its  reception, 
notwithstanding  the  objection  in  principle  to  which  it  may 
be  open.  In  cases  even  where  the  course  of  practice  in 
criminal  law  has  been  unfavourable  to  parties  accused,  and 
entirely  contrary  to  the  most  obvious  principles  of  justice 
and  humanity,  as  well  as  those  of  law,  it  has  been  held 
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1844.        that  such  practice  constituted  the  law,  and  could  not  be 
Insans      altered  without  the  authority  of  parliament. 

ClUMINALS. 

TiNDAL,  C.  J. — My  lords,  her  Migest/s  Judges,  with 
the  exception  of  Mr.  Justice  Maule,  who  has  stated  his 
opinion  to  your  lordships,  in  answering  the  questions  pro- 
posed to  them  by  your  lordships'  House,  think  it  right,  in 
the  first  place,  to  state,  that  they  have  forborne  entering 
into  any  particular  discussion  upon  these  questions,  from 
the  extreme  and  almost  insuperable  difficulty  of  applying 
those  answers  to  cases  in  which  the  facts  are  not  brought 
judicially  before  them.  The  facts  of  each  particular  case 
must  of  necessity  present  themselves  with  endless  variety, 
and  with  every  shade  of  difference  in  each  case;  and,  as  it 
is  their  duty  to  declare  the  law  upon  each  particular  case, 
on  facts  proved  before  them,  and  after  hearing  arguments 
of  counsel  thereon,  they  deem  it  at  once  impracticable,  and 
at  the  same  time  dangerous  to  the  administration  of  jus- 
tice, if  it  were  practicable,  to  attempt  to  make  minute  ap- 
plications of  the  principles  involved  in  the  answers  given 
by  them  to  your  lordships'  questions. 

They  have,  therefore,  confined  their  answers  to  the  state- 
ment of  that  which  they  hold  to  be  the  law  upon  the  ab- 
stract questions  proposed  by  your  lordships;  and,  as  they 
deem  it  unnecessary,  in  this  peculiar  case,  to  deliver  their 
opinions  seriatim,  and  as  all  concur  in  the  same  opinion, 
they  desire  me  to  express  such  their  unanimous  opinion  to 
your  lordships. 
Fint  question.        The  first  question  proposed  by  your  lordships  is  this, 

"  What  is  the  law  respecting  alleged  crimes  committed  by 
persons  afflicted  with  insane  delusion  in  respect  of  one  or 
more  particular  subjects  or  persons;  as,  for  instance, 
where,  at  the  time  of  the  commission  of  the  alleged  crime, 
the  accused  knew  he  was  acting  contrary  to  law,  but  did 
the  act  complained  of  with  a  view,  under  the  influence  of 
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insane  delosionj  of  redressing  or  revenging  some  supposed         1844. 
grieyanoe  or  injury,  or  of  producing  some  supposed  public      ".    " 

benefit  ?  "  Criminals. 

In  answer  to  which  question,  assuming  that  your  lord- 
ships' inquiries  are  confined  to  those  persons  who  labour 
under  such  partial  delusions  only^  and  are  not  in  other 
respects  insane,  we  are  of  opinion,  that,  notwithstanding 
the  party  accused  did  the  act  complained  of  with  a  view, 
under  the  influence  of  insane  delusion,  of  redressing  or  re- 
venging some  supposed  grievance  or  injury,  or  of  produc- 
ing some  public  benefit,  he  is  nevertheless  punishable, 
according  to  the  nature  of  the  crime  committed,  if  he 
knew  at  the  time  of  committing  such  crime  that  he  was 
acting  contrary  to  law — by  which  expression  we  understand 
your  lordships  to  mean  the  law  of  the  land. 

Yonr  lordships  are  pleased  to  inquire  of  us,  secondly.  Second  and 
"  What  are  the  proper  questions  to  be  submitted  to  the  ^^''^  ^»"^»»- 
jury,  when  a  person  alleged  to  be  afflicted  with  insane  de- 
lusion respecting  one  or  more  particular  subjects  or  per- 
sons is  charged  with  the  commission  of  a  crime  (murder, 
for  example),  and  insanity  is  set  up  as  a  defence  ?''  And, 
thirdly,  "  In  what  terms  ought  the  question  to  be  left  to 
the  jury  as  to  the  prisoner's  state  of  mind  at  the  time  when 
the  act  was  committed?''  And,  as  these  two  questions 
appear  to  us  to  be  more  conveniently  answered  together, 
we  have  to  submit  our  opinion  to  be,  that  the  jury  ought 
to  be  told  in  all  cases  that  every  man  is  presumed  to  be 
sane,  and  to  possess  a  sufficient  degree  of  reason  to  be  re- 
sponsible for  his  crimes,  until  the  contrary  be  proved  to 
their  satisfaction ;  and  that,  to  establish  a  defence  on  the 
ground  of  insanity,  it  must  be  clearly  proved,  that,  at  the 
time  of  the  committing  of  the  act,  the  party  accused  was 
labouring  under  such  a  defect  of  reason,  from  disease  of 
the  mind,  as  not  to  know  the  nature  and  quality  of  the  act 
he  was  doing,  or,  if  he  did  not  know  it,  that  he  did  not 
know  he  was  doing  what  was  wrong.  The  mode  of  putting 


602 


IN  THE  HOUSE  OF  LORDS, 


1844. 

Insane 
Criminals. 


Fourth  ques- 
tion. 


the  latter  part  of  the  question  to  the  jury  on  these  coca- 
sions  has  generally  been^  whether  the  accused,  at  the  time 
of  doing  the  act,  knew  the  di£ference  between  right  and 
wrong;  which  mode,  though  rarely,  if  ever,  leading  to  any 
mistake  with  the  jury,  is  not,  as  we  conceive^  so  accurate 
when  put  generally,  and  in  the  abstract,  as  when  put  with 
reference  to  the  party^s  knowledge  of  right  and  wrong  in  re« 
spect  to  the  very  act  with  which  he  is  charged.  If  the  ques- 
tion were  to  be  put  as  to  the  knowledge  of  the  accused^  solely 
and  exclusively  with  reference  to  the  law  of  the  land,  it 
might  tend  to  confound  the  jury,  by  inducing  them  to  be* 
lieve  that  an  actual  knowledge  of  the  law  of  the  land  was 
essential  in  order  to  lead  to  a  conviction ;  whereas,  the 
law  is  administered  upon  the  principle  that  every  one 
must  be  taken  conclusively  to  know  it,  without  proof  that 
he  does  know  it.  If  the  accused  was  conscious  that  the 
act  was  one  which  he  ought  not  to  do,  and  if  that  act  was 
at  the  same  time  contrary  to  the  law  of  the  land,  he  is 
punishable ;  and  the  usual  course  therefore  has  been,  to 
leave  the  question  to  the  jury,  whether  the  party  accused 
had  a  sufficient  degree  of  reason  to  know  that  he  was 
doing  an  act  that  was  wrong;  and  this  course  we  think  is 
correct,  accompanied  with  such  observations  and  expkna- 
tions  as  the  circumstances  of  each  particular  case  may 
require. 

The  fourth  question  which  your  lordships  have  proposed 
to  us  is  this : — '^  If  a  person  under  an  insane  delusion  as 
to  existing  facts  commits  an  o£fenoe  in  consequence  there- 
of, is  he  thereby  excused?"  To  which  question  the  answer 
must  of  course  depend  on  the  nature  of  the  delusion ;  but, 
making  the  same  assumption  as  we  did  before,  namely, 
that  he  labours  under  such  partial  delusion  only,  and  is 
not  in  other  respects  insane,  we  think  he  must  be  con- 
sidered in  the  same  situation  as  to  responsibility  as  if  the 
facts  with  respect  to  which  the  delusion  exists  were  real. 
For  example,  if,  under  the  influence  of  his  delusion,  he 
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supposes  another  man  to  be  in  the  act  of  attempting  to         1844. 
take  away  his  life^  and  he  kills  that  man^  as  he  supposes^        Insanb 
in  self-defence,  he  would  be  exempt  from  punishment.     Criminals. 
If  his  delusion  was  that  the  deceased  had  inflicted  a  serious 
injury  to  his  character  and  fortune,  and  he  killed  him  in 
revenge  for  such  supposed  injury,  he  would  be  liable  to 
punishment. 

The  question  lastly  proposed  by  your  lordships  is: —  Rfth q««rtion. 
"  Can  a  medical  man,  conversant  with  the  disease  of  in- 
sanity, who  never  saw  the  prisoner  previously  to  the  trial, 
but  who  was  present  during  the  whole  trial  and  the  ex- 
amination of  all  the  witnesses,  be  asked  his  opinion  as  to 
the  state  of  the  prisoner's  mind  at  the  time  of  the  com- 
mission of  the  alleged  crime,  or  his  opinion  whether  the 
prisoner  was  conscious  at  the  time  of  doing  the  act  that 
he  was  acting  contrary  to  law,  or  whether  he  was  labour- 
ing under  any  and  what  delusion  at  the  time?''  In  an- 
swer thereto,  we  state  to  your  lordships,  that  we  think  the 
medical  man,  under  the  circumstances  supposed,  cannot 
in  strictness  be  asked  his  opinion  in  the  terms  above  stat- 
ed, because  each  of  those  questions  involves  the  determin- 
ation of  the  truth  of  the  facts  deposed  to,  which  it  is  for 
the  jury  to  decide ;  and  the  questions  are  not  mere  ques* 
tions  upon  a  matter  of  science,  in  which  case  such  evidence 
is  admissible.  But,  where  the  facts  are  admitted,  or  not 
disputed,  and  the  question  becomes  substantially  one  of 
science  only,  it  may  be  convenient  to  allow  the  question  to 
be  put  in  that  general  form,  though  the  same  cannot  be 
insisted  on  as  a  matter  of  right. 


604  IN  THE  HOUSE  OF  LORDS, 

1844. 
Monday y  BouBNE  and  Others  v.  Gatlify. 

Jane  lOM.      fT\ 

The  pUintiff       '"-  ^1^  was  ED  actioD  on  the  case  brought  in  the  Court 
bdow  declared    Qf  Common  Pleas  by  the  defendant  in  error  aendnst  the 

in  attampnt  "  ^ 

upon  a  contract 
bj  the  defend- 
ants below  safely  and  securely  to  carry  and  convey  by  a  steam-vessel  certain  goods  of  die 
plaintiff  below  from  Belfast  to  Dublin  and  from  thence  to  the  port  of  London,  and  to  deliver  die 
same  at  the  port  of  London  to  the  plaintiff  or  his  assigns,  on  payment  of  freight,  &c,  asngning 
for  breach  the  non-delivery  in  London. 

The  defendants  below  pleaded — (thirdly),  that  the  goods  were  pat  on  board  under  a  bill  of 
lading,  by  which  they  were  made  delivereble  to  the  plamtiff  below  or  his  assigns,  on  payment 
of  freight ;  that,  alter  the  arrival  of  the  vessel  at  London  with  the  goods  on  board,  the  defend- 
ants bdow  caused  them  to  be  unshipped  and  safely  and  securely  landed  and  deposited  in  and 
upon  a  certain  wharf  called  Fenning's  Wharf,  at  the  port  of  Londk>n,  there  to  remain  until  they 
could  be  delivered  to  the  plaintiff  below  or  his  assigns  according  to  the  tenor  and  effect  of  the 
bill  of  lading,  the  said  wharf  being  a  place  at  which  goods  conveyed  in  steam- vesseb  from 
Dublin  to  London  were  used  and  accustomed  to  be  landed  and  deposited  for  the  use  of  the  con- 
signees thereof,  and  a  place  fit  and  proper  for  such  purpose ;  and  that  afterwards,  and  whilst 
the  goods  remained  and  were  deposited  upon  the  said  wharf  for  the  purposes  aforesaid,  and 
before  a  reasonable  time  for  the  delivery  thereof  according  to  the  tenor  and  effect  of  the  bill  of 
lading  had  elapsed,  the  goods  were  there  destroyed  by  an  accidental  fire— and  (fourthly),  dist, 
after  the  arrival  of  the  vessel  at  London  with  the  goods  on  board,  the  deficDdants  below  were 
ready  and  willing  to  deliver  the  same  to  the  plaintiff  below  or  his  assigns  according  to  their  pro* 
mise,  but  that  neither  the  plaintiff  below  or  his  assigns  was  or  were  there  ready  to  receive  die 
same,  whereupon  the  defendants  below  caused  the  goods  to  be  unshipped  and  landed  on  Fenning's 
Wharf,  there  to  remain  until  the  plaintiff  below  or  his  assigns  diould  come  and  receive  the  same, 
or  until  the  same  could  be  conveyed  and  delivered  to  the  plaintiff  below  or  his  sssigns  (with  die 
same  averment  of  the  place  being  usual,  fit,  and  proper,  as  in  the  third  plea) ;  and  that  after- 
wards, and  whilst  the  goods  remained  and  were  deposited  upon  the  said  wharf  for  the  purposes 
aforesaid,  and  before  the  plaintiff  below  or  his  sssigns  came  or  sent  for  the  same,  and  before  die 
defiendants  below  were  requested  to  deliver  the  same  to  the  plaintiff  bdow  or  his  assigns,  or  a 
reasonable  time  for  conveying  them  from  the  said  wharf  to  the  plaintiff  bdow  or  his  assigns 
had  elapsed,  and  before  the  same  could  be  removed  therefrom,  the  goods  were  destroyed  Uiere 
by  an  accidental  fire : — 

Hdd  (affirming  the  judgment  of  the  Court  bdow),  that  bodi  these  pleas  were  bad  in  sob- 
stance,  inasmuch  as  they  ndther  alleged  a  delivery  of  the  goods  to  the  consignee  or  his  assigns, 
nor  that  a  delivery  at  Fenning's  Wharf  was  a  delivery  to  him  or  them  according  to  the  usage  of 
the  port  of  London  with  reject  to  goods  on  such  a  voyage,  nor  that  the  phuntiff  below  had 
notice  of  the  arrival  of  the  goods,  nor  that  a  reasonable  time  for  the  plaintiff  bdow  or  hb  as- 
signs to  come  and  reodve  them  had  elapsed  when  the  goods  were  landed  or  when  tbey  were 
dntroyed,  nor  that  the  plaintiff  bdow  or  his  assigns  had  notice  that  the  defendants  below  were 
ready  and  willing  to  deliver  the  goods. 

To  a  second  count,  on  a  promise,  in  consideration  of  the  previous  delivery  to  be  carried  to 
London  for  freight,  and  of  the  employment  of  the  defendants  bdow  by  the  plaintiff  bdow,  for 
other  reward,  to  take  care  of  the  goods  at  the  wharf  where  they  should  be  landed,  and  to  carry 
and  convey  the  same  from  such  wharf  to  the  place  of  business  of  the  plaintiff  bdow,  and  there 
to  deliver  them  to  the  plaintiff  bdow  in  a  reasonable  time  after  landing,  and  assigning  for  breach 
the  noD-ddivery  of  the  goods,  dthough  a  reasonable  time  for  that  puipose  had  dapsed — ^the 
defiendants  below  pleaded,  that,  after  Uie  arrivd  of  the  steam-vessd  in  London  with  the  goods 
on  board,  and  after  the  goods  had  been  safdy  landed  on  Fenning's  Wharf,  the  defendants  bekiw 
caused  the  same^to  he  safdy  deposited  and  stored  upon  the  wharf  until  they  could  be  carried 
and  conveyed  therefirom  and  delivered  to  the  plaintiff  below,  the  said  wharf  being  a  nsnd  snd 
fit  and  proper  place  for  that  purpose ;  and  that  the  defiendants  bdow  took  care  of  the  goods 
whilst  they  remained  upon  the  whurf,  until  afterwards,  and  before  they  could  be  conveyed  from 
the  wharf,  and  before  a  reasonable  time  for  their  being  so  conveyed,  or  for  the  delivery  thereof 
to  the  plaintiff  below,  had  demised,  the  goods  were  destroyed  by  an  acddentd  fire ;  by 
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plaintiffs  in  error,  to  recover  the  value  of  certain  bales  and  1844. 
boxes  of  linen  belonging  to  the  plaintiff  below^  which  were 
delivered  to  the  defendants  below  to  be  carried  from  Ireland 
to  London,  and  to  be  there  delivered  to  the  plaintiff  below, 
but  were  destroyed  by  fire  whilst  in  the  custody  of  the  de- 
fendants below,  after  they  had  arrived  in  London,  but 
before  they  had  been  delivered  to  the  plaintiff  below. 

The  first  count  of  the  declaration  stated,  that  the  plaintiff  First  count. 
below,  at  the  request  of  the  defendants  below,  caused  to  be  g(^^to  the 
deUvered  to  the  defendants  below,  divers  goods  and  mer-  ^cn^^ati. 
chandize,  to  be  taken  care  of  and  safely  and  securely  carried 
and  conveyed  by  the  defendants  below,  in  and  by  a  certain 
steam-vessel  of  the  defendants  below,  called  the  "  City  of 
Londonderry,^'  from  certain  parts  beyond  the  seas,  to  wit, 
from  Belfast  to  Dublin,  and  there,  to  wit,  at  Dublin  afore- 
said, to  be  re-shipped  into  a  certain  other  steam-vessel  of 
the  defendants  below,  called  the  ''William  Fawcett,''  and 
to  be  by  the  defendants  below  carried  and  conveyed  in  and 

wliereofy  and  from  no  other  caose,  and  without  anj  carelesgnett,  negligence,  or  improper  con- 
doct,  or  want  of  dne  care  in  the  defendants  below,  thej  were  prevented  from  delivering  the 
goodi  to  the  plaintiff  below. 

Held  (reversing  the  judgment  of  the  Court  below),  that  the  plea  was  a  good  answer  to  the 
oonnt — uie  contract  to  carry /rom  the  wharf  for  other  reward  not  being  of  the  same  nature  as  the 
contract  to  carry  to  it,  there  being  no  averment  in  the  count  that  the  defendants  below  were 
eftmmon  earrien ;  and,  if  they  were  not  subject  to  the  liability  of  common  carriers  whilst  the 
goods  were  in  the  wardiouse,  all  that  they  were  bound  to  do  oy  the  contract  as  alleged  in  the 
count,  was,  to  take  reasonable  care  of  the  goods  whilst  there. 

At  the  trial,  the  judge  allowed  evidence  to  be  given  on  the  part  of  the  plaintiff  (written  and 
parol)  of  former  d<»iliDgs  between  himself  and  the  defendants  as  to  the  carriage  of  goods  from 
the  plaintiffs*  wharf  to  the  defendant's  place  of  business : — Held,  that  such  evidence  was  pro- 
perly admitted — not  for  the  purpose  of  superadding  any  condition  to,  or  in  any  manner  varying 
or  altering  die  written  contract ;  but  for  the  purpose  of  ascertaining  the  course  and  usage  of 
delivery  in  the  port  of  London. 

The  declaration  contained  two  counts :  to  the  first  count,  the  defendant  pleaded  four  pleas, 
and  to  the  second,  two :  the  plaintiff  demurred  specially  to  the  third  and  fourth  pleas,  and 
generally  to  the  sixth.  The  Court  of  Cotbmon  Pleas  gave  judgment  for  the  plaintiff  on  all  the 
demurrers.  At  the  trial  which  afterwards  took  place,  exceptions  were  tendered  to  the  ruling 
of  the  Lord  Chief  Justice  upon  the  issues  joined  on  the  first  and  second  pleas,  and  the  jury 
were  by  eaneeni  ditcharged  from  giting  any  verdict  aa  to  the  second  count.  The  plaintiff 
thereupon  signed  judgment  and  taxed  his  costs. 

The  Exchequer  Chamber,  upon  the  argument  of  the  writ  of  error  and  bill  of  exceptions, 
•Armed  the  judgment  of  the  Court  below  as  to  the  demurrers  to  the  third  and  fourth  pleas,  and 
also  aflirmed  the  ruling  of  the  Lord  Chief  Justice  at  the  trial ;  but  they  revereed  the  judgment 
qfihe  Common  Pleat  to  far  at  related  to  the  demurrer  to  the  tixthplea, 

Hdd,  that  die  plaintiff  below  was  not  entitled  to  the  cottt  m  error:  and  therefore  the  House 
of  Lonb  reversed  the  judgment  pro  tanto,  giving  such  judgment  as  the  Exchequer  Chamber 
oagbt  to  have  given. 
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1844*  bj  the  ssid  last-mentioiied  steam-Tessel  firam  Dobfin  afcre- 
ssid  to  London^  and  there^  to  wit,  at  the  Port  of  London 
mforesaidy  to  be  deUvered  in  the  like  good  order  and  condi- 
tion, all  and  every  the  dangers  and  accidents  of  tbe  seas, 
steam-naTigation  of  what  nature  and  kind  soerer,  excepted, 
nnto  the  plaintiff  below,  or  his  assigns,  on  pajing  tor  the 
said  goods  certain  freight  and  charges,  with  primage  and 
average  accustomed;  that,  thereupon,  in  consideration  of 
the  premises,  and  of  the  said  firei^t  and  reward,  the  de- 
fendants bdow  then  promised  the  plaintiff  below  to  take 
care  of  and  safely  and  securely  carry  and  convey  and  de- 
liver the  said  goods  and  merchandise  as  aforesaid  (all  and 
every  the  dangers  and  accidents  of  the  seas,  and  steam- 
navigation  of  whatever  nature  and  kind  soever,  excepted) ; 
that,  although  the  defendants  below  took,  accepted,  and 
received  the  said  goods  and  merchandise  of  and  from  the 
plaintiff  below  for  the  purposes  aforesaid,  and  although  the 
said  steam- vessel,  called  the  ''William  Fawcett,''  safely 
arrived  at  London  aforesaid,  with  the  said  goods  and  mer- 
chandize on  board  thereof,  and  although  none  of  the  mi 
dangers  and  accidents  so  excepted  as  aforesaid,  prevented 
the  safe  carriage  and  delivery  of  the  said  goods  and  mer- 
chandize, or  of  any  part  thereof,  and  although  a  reasonable 
time  for  delivering  the  said  goods  and  merchandize  had 
long  since  and  before  the  commencement  of  the  suit 
elapsed,  and  although  the  plaintiff  below  was  always  ready 
and  willing  to  pay  the  defendants  the  said  freight  and 
charges  as  aforesaid,  with  such  primage  and  average  as 
aforesaid,  of  all  which  several  premises  the  defendants  be- 
low,  to  wit,  on  &c.,  had  notice,  and  were  then  requested 
by  the  plaintiff  below  to  deliver  to  him  the  said  goods  and 
Partial  ddiTery.  merchandize,  and  although  the  defendants  in  part  perform- 
ance of  their  said  promise  delivered  to  the  plaintiff  below, 
at  London  aforesaid,  a  part  of  the  said  goods,  to  wit,  one 
Breaeh— non-  box  of  linen ;  yet  the  defendants  below  did  not  nor  would 
regia^  at  any  time  deliver  the  residue  of  the  said  goods  and  mer- 


ArriYalof 


Lapteof  rea- 
acnaUe  time. 
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diandisej  or  any  part  thereof,  to  the  plainti£f  below,  but  ig44. 
had  hitherto  wholly  neglected  so  to  do,  and  the  defendants 
below  so  carelessly,  negligently,  and  improperly  conducted 
themselves  with  respect  to  the  residue  of  the  said  goods  and 
merchandize  whilst  they  were  in  their  custody  for  the  pur- 
poses aforesaid,  that,  for  want  of  due  care  in  the  defendants 
below  and  their  servants  in  that  behalf,  the  said  residue  of 
the  said  goods  and  merchandise  afterwards,  to  wit,  on  &c., 
became  and  was  wholly  lost  to  the  plaintiff  below. 

The  second  count,  after  reciting  a  delivery  of  the  goods  Second  eooni. 
to  the  defendants  below,  to  be  carried  from  Belfast  to 
London  on  board  the  ''City  of  Londonderry^'  and  the 
''  William  Fawcett,''  stated,  that,  in  consideration  of  the 
premises  in  that  count  mentioned,  and  that  the  plaintiff 
below,  at  the  request  of  the  defendants  below,  employed 
the  defendants  below  to  take  care  of  the  said  last-men- 
tioned goods  and  merchandize  at  the  wharf  where  they 
should  be  landed  from  the  said  last-mentioned  steam-vessel 
at  the  port  of  London  aforesaid,  and  to  carry  and  convey 
the  same  from  such  wharf  to  a  certain  place  of  business  of 
the  plaintiff  below,  situate  in  Ironmonger-lane,  in  London 
aforesaid,  and  to  deliver  the  same  to  the  plaintiff  below  at 
the  said  place  of  business,  in  a  reasonable  time  in  that 
behalf  after  they  should  be  lauded  at  such  wharf  as  afore- 
said, for  other  reward  to  the  defendants  below  in  that  be- 
half, the  defendants  below  then  promised  the  plaintiff  below 
to  take  care,  as  last  aforesaid,  of  the  said  last-mentioned 
goods  and  merchandize  at  the  wharf  where  they  should  be 
landed  from  the  said  last-mentioned  steam-vessel  at  the 
port  of  London,  and  to  carry  and  convey  them  from  such 
wharf  to  the  said  place  of  business  of  the  plaintiff  below, 
and  there  to  deliver  them  to  the  plaintiff  below  in  a  reason- 
able time  in  that  behalf  aftier  they  should  have  been  landed 
al  such  wharf  as  aforesaid.  Breach — ^that,  although  the 
goods  arrived  safely  at  the  port  of  London,  and  were 
safely  landed  at  a  certain  wharf  there  called  Fenning's 
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First  pi 


Second  ple« — 
ddiTery. 


Third  plea— 
that  the  goods 
were  shipped 
under  a  bi!l  of 
lading; 


that,  on  the 
arriTal  of  the 
▼essd,  the 
goods  were 


Wharfj  &c.,  yet  that  the  defendants  below  had  not  taken 
care  of  the  goods,  or  carried  and  conveyed  or  deliyered 
them  according  to  their  contract. 

The  defendants  below  plead — first,  to  the  whole  declara- 
tion, the  general  issue. 

Secondly,  to  the  first  count,  that,  after  the  arriyal  of  the 
said  steam-vessel,  called  the  ''William  Fawcett,''  at  London, 
with  the  said  goods  and  merchandize  on  board,  and  within 
a  reasonable  time  from  such  arrival,  to  wit,  on  &c.,  they 
the  defendants  did  there,  to  wit,  at  the  said  port  of  London, 
deliver  the  said  goods  and  merchandize,  in  the  like  jgood 
order  and  condition  in  which  they  were  shipped,  according 
to  their  said  promise  in  that  behalf,  and  that  no  part  thereof 
was  lost  to  the  said  plaintiff  for  want  of  due  care  in  them 
the  said  defendants,  or  their  servants  in  that  behalf — con- 
cluding to  the  country. 

Thirdly,  to  the  first  count,  that  the  said  steam-vessel, 
called  the  "  William  Fawcett,''  was  a  vessel  used  and  em- 
ployed by  them  the  said  defendants  for  the  conveyance  of 
goods  and  merchandize  for  freight  from  parts  beyond  the 
seas,  to  wit,  from  the  port  of  Dublin  to  the  port  of  London, 
and  that  the  said  goods  and  merchandize  in  the  said  first 
count  mentioned  were  shipped  and  received  on  board  the 
said  steam-vessel  at  Dublin  aforesaid,  upon  and  under  the 
terms  and  conditions  expressed  and  contained  in  a  certain 
bill  of  lading,  whereby  it  was  expressed  that  the  said  goods 
and  merchandize  were  to  be  delivered  at  the  said  port  of 
London,  in  like  good  order  and  condition  in  which  they 
were  so  shipped  (all  and  every  the  dangers  and  accidents 
of  the  seas,  steam-navigation  of  whatever  nature  or  kind 
soever,  excepted),  unto  the  plaintiff,  or  assigns,  on  paying 
for  the  said  goods,  freight  and  chaises  as  mentioned  in  the 
margin  thereof,  with  primage  and  average  accustomed; 
and  that,  after  the  arrival  of  the  said  steam- vessel  called 
the  ''William  Fawcett'^  at  Loudon  aforesaid,  with  the  said 
goods  and  merchandize  on  board  thereof  as  in  the  said  first 
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connt  mentioned^  to  wit^  on  &c,  they  the  defendants  caused        1844. 
the  said  goods  and  merchandize  (except  the  said  part  thereof      'bouiine' 
in  the  said  first  count  mentioned  to  have  been  delivered  to  ^' 

the  plaintiff,)  to  be  unshipped  therefrom,  and  safely  and  i^^g^^tpg^ 
securely  landed  and  deposited^  in  such  like  good  order  and  ning's  wharf, 
condition  as  aforesaid,  in  and  upon  a  certain  wharf  called 
Fenning's  Wharf,  at  the  said  port  of  London,  there  to  re- 
main until  the  same  could  be  delivered  to  the  said  plaintiff, 
or  his  assigns,  according  to  the  tenor  and  effect  of  the  said  bcingin  accns- 

tonocd  piAco, 

bill  of  lading,  the  said  wharf  before  that  time  and  then  and  fit  for  the 
being  a  place  at  which  goods  conveyed  in  steam-vessels  P'^'TE***** 
firom  the  said  port  of  Dublin  to  the  said  port  of  London 
were,  on  their  arrival  at  the  said  last-mentioned  port,  used 
and  accustomed  to  be  landed  and  deposited  for  the  use  of 
the  consignees  thereof,  and  a  place  fit  and  proper  for  such 
purposes ;  and  that  afterwards,  and  whilst  the  said  goods  and  that,  whiUt 
and  merchandize  (except  as  aforesaid)  remained  and  were  thcre^wd^" 
deposited  upon  the  said  wharf,  for  the  purpose  aforesaid,  fojej.'^n- 
and  before  a  reasonable  time  for  the  delivery  thereof,  ac-  delivery  had 
cording  to  the  tenor  and  effect  of  the  said  bill  of  lading  were  d^troyed 
had  elapsed,  to  wit,  on  &c.,  the  same  goods  and  merchan-  ^  f^^^^' 
dize,  except  as  aforesaid,  were,  together  with  divers  other 
goods  and  merchandize  then  being  upon  the  said  wharf  for 
the  like  purposes,  wholly  consumed  and  destroyed  by  a  fire 
which  then  happened  and  broke  out  by  accident ;  by  means 
whereof,  and  from  no  other  cause,  and  without  any  care- 
lessness, negligence,  or  improper  conduct,  or  want  of  due 
care  in  them  the  defendants  or  their  servants  in  that  behalf, 
they  the  defendants  were  hindered  and  prevented  from  de- 
livering the  said  goods  and  merchandize,  except  as  afore- 
said to  the  plaintiff  or  his  assigns. 

Fourthly,  to  the  first  count,  that,  after  the  said  vessel.  Fourth  plea, 
called  the  "William  Fawcett,"  had  safely  arrived  in  the  arrival  of  the 
said  port  of  London,  with  the  said  goods  and  merchandize  I^of  London 
on  board  thereof,  they  the  said  defendants  were  there  ready  defendant! 

"    were  ready  to 

and  willing  to  deliver  the  same  to  the  plaintiff  or  his  assigns^ 
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1844 .  according  to  their  said  promise^  but  neither  the  said  plaintiff 
or  his  assigns  was  or  were  there  ready  to  receive  the  same, 
whereupon  the  said  defendants  caused  the  said  goods  and 
merchandize  (except  the  said  part  thereof  in  the  said  first 

plaintifTwas  v         r  r 

notreadjto  (iount  mentioned  to  have  been  delivered  to  the  plaintiff^) 
gc^^  where*  ^^  ^^  unshipped  and  safely  and  securely  landed  and  de- 
^^"wed*'  po^it^^i  ^^  ^^®  same  good  order  and  condition  in  which  they 
them  at  Fen-  were  delivered  to  them  the  said  defendants,  in  and  npon  a 
&c.  '         '    certain  wharf  called  Fenning's  Wharf,  within  and  at  the 

said  port  of  London,  there  to  remain  nntil  the  plaintiff  of 
his  assigns  should  come  and  receive  the  same,  or  until  the 
same  could  be  conveyed  and  delivered  to  the  said  plaintiff 
or  his  assigns,  the  said  wharf  before  that  time  and  then 
being  a  place  at  which  goods  conveyed  in  steam^vcssels 
firom  the  port  of  Dublin  to  the  said  port  6[  London,  werti 
on  their  arrival  at  the  last-mentioned  port,  used  and  ao* 
customed  to  be  landed  and  deposited^  and  a  place  fit  and 
proper  and  convenient  for  that  purpose*  The  plea  then 
stated,  that,  whilst  the  goods  remained  on  the  wharf,  and 
before  the  plaintiff  or  his  assigns  Came  or  sent  fbr  the  same, 
and  before  the  defendants  were  requested  to  deliver  the 
same  to  the  plaintiff  or  his  assigns,  or  a  reasonable  timeftr 
conveying  them  from  the  said  wharf  to  the  plaintiff  at  his 
assigns  had  elapsed,  and  before  the  same  eould  be  remoftd 
therefirom,  the  goods  were  destroyed  by  an  accidental  ifare, 
as  in  the  third  ptea. 
Fifth  plea.  Fifthly,  to  the  secoud  count,  a  traverse,  that  the  plaintifBi 

ever  had  or  took  the  goods  for  the  purposes  mentioned  in 
the  second  count,  concluding  to  the  country. 
Sixth  plea.  Sixthly,  to  the  second  count,  that,  after  the  goods  were 

landed  and  stored  at  Fenning's  Wharf,  they  were  burnt  by 
accident  before  they  could  b6  conveyed  therefrom. 
Repiicatioii  and  The  plaintiff  below  replied  by  joining  issue  on  the  fint, 
^"'^^  second,  and  fifth  pleas,  and  by  demurring  specially  to  the 
third  and  fourth  pleas,  and  by  demurring  generaUy  to  the 
sixth  plea;  and  the  defendants  below  joined  in  demurrer. 
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The  qaestions  raised  by  the  demurrers  were  argued  in  ig44 
the  Court  of  Common  Pleas  on  the  Slst  of  January^  1838^ 
when  that  Court  gave  judgment  for  the  plaintiff  on  all  the 
demurrers — ^holding  the  third  and  fourth  pleas  to  be  bad^ 
because  they  omitted  to  shew  that  a  reasonable  time  was 
allowed  to  elapse  after  the  ship's  arrival^  and  before  the 
landing  of  the  goods^  in  order  to  give  time  to  the  plaintiff 
to  claim  and  receive  his  goods  from  alongside  the  vessel^  or 
that  the  landing  of  the  goods  in  the  manner  alleged  was 
sanctioned  by  the  custom  or  practice  of  the  port  of  Lon- 
don ;  andj  as  to  the  sixth  plen^  holding  that  the  loss  of  the 
goods  by  fire  at  the  wharf  afforded  no  excuse  for  their  non- 
delivery, the  defendants  acting,  during  the  whole  of  the 
time  whilst  the  goods  were  in  their  possession,  under  the 
obligation  of  common  carriers,  and  not  being  clothed  with 
<me  degree  of  responsibility  whilst  taking  care  of  the  goods 
at  the  wharf,  and  another  and  different  degree  whilst 
carrying  the  goods  from  the  wharf;  both  these  duties 
Ibrming  part  of  the  same  express  contract,  and  being  to  be 
paid  for  by  the  same  reward :  see  5  Scott,  667,  4  Bing. 
N,  C.  314^ 

The  issues  in  fact  were  tried  before  Tindal,  C.  J.,  at  the 
adjourned  sittings  in  London,  after  Hilary  Term,  1838, 
when  the  counsel  for  the  plaintiff  below,  in  order  to  prove  Evidence  for 

...  .  ...,         ..  .  .1  plaintiff  below. 

the  issues  above  joined  on  his  part,  gave  in  evidence  seve- 
ral admissions  made  by  the  attomies  on  both  sides,  to  the 
effect  that  the  defendants  below  were  members  of  and  co-  ' 
partners  in  the  Dublin  and  London  Steam  Marine  Com- 
pany ;  that  a  paper  marked  A  A,  and  produced,  was  a  copy 
of  one  of  the  company's  bills  for  freight  and  charges,  which 
was  as  follows : — 

**  Weekly  conveyance  to  Dublin,*  Falmoutb,  end  Plynsouth,  by  tbe 
powerful  steam-vessels,  Shannon,  Thames,  City  of  Londonderry,  and  Wil- 
liam Fawcett,  each  of  513  tons  and  IGO  horse  power,  and  the  Royal  Tar 
of  600  tons  and  220  horse  power. 

R  R  2 
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No.  16,  Joho-itreet,  Cratchcd  Friwi, 


"  Dr,  to  the  Dublin  and  London  Steam  Harine  Co, 
"  For  Ireight  and  chaTge*  per  frDm 


M«k>. 

No.. 

Goodi. 

1 

Freight           .... 
Prim.g«          .... 
Chugea  p»id  «l 
Lightmge.  whirhge.  1 
c«ttge.  ««i  entrr      / 

"  Goodi  not  taken  away  within  three  daji  after  landing,  or  aent  banM 
and  refilled,  aie  itorsd  at  tlie  ezpenie  and  riik  of  the  conaignee.  All 
gooda  are  contidend  ai  lieni,  not  only  for  the  freight  and  chaigea  doe 
thereon,  but  for  all  previouily  unpaid  freight  and  charges  due  by  the  Mid 
conngnee.  Claimi  for  damage  will  not  be  allowed  unlesa  written  notice 
be  aent  on  the  da;  of  delivery  to  Mr.  W.  J.  Smith,  at  the  Office  in  John* 
•treet,  or  to  the  Dublin  Steam  Companj'i  Wharf,  Lower  Eaat  Smilhfidd." 

The  counsel  for  the  plaintiff  below  also  proved  the  price 
and  value  and  couteats  of  the  packages  for  the  non.de- 
lirery  of  which  this  action  was  brought,  and  that  they  were 
shipped  at  Belfast  on  board  the  "  City  of  Zjondoodeny " 
steamer,  under  two  bills  of  lading,  marked  "B  B"  and 
"  C  C,"  and  which  were  produced,  and  were  as  follows : — 

B.  B.  "  Shipped  in  good  order  and  condition  by  Hill  Charley,  on  board 
the  City  of  Londonderry,  S.  Lewi^  Maitrr,  for  hi*  preaent  voyage,  now 
in  the  Port  of  Belfait,  and  bound  for  Dublin,  and  there  to  be  re-ihipped, 
per  William  Fawcett,  O.  Brooka,  Matter,  for  London. 


SG  60—63.  Foor  bozei  linen  from  Heatra.  J.  Bennett  (k  Co. 

64-65.  Two      „ 
^^        160.  Ooebile        „        Meun.  J.  R.  &  T.  RidMrten. 
^^  !>.  One  boi        „        Hr.  H.  Atkinion,  Sen. 

SO  57—58.  One  box  and  one  bale  linen  Inm  Mr.  C.  Wooda. 


bcbg  marked  and  numbered  ai  per  margin,  to  be  delivered  in  the  h'ke 
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good  order  and  condition  at  the  aforesaid  port  of  London  (all  and  every 
the  dangers  and  accidents  of  the  seas,  steam-navigation,  of  whatever  na- 
ture and  kind  soever,  excepted,)  unto  Mr.  Samuel  GatliflT,  or  assigns,  on 
paying  for  the  said  goods  freight  and  charges  as  per  margin,  with  prim- 
age and  average  accustomed.  In  witness  whereof  the  master  or  agent  to 
the  said  vessel  hatk  affirmed  to  three  bills  of  lading,  all  of  this  tenor  and 
date,  one  of  which  bills  being  accomplished,  the  others  to  stand  void. 
*'  Belfast,  August  22nd,  1836. 

^*  Contents  unknown  to 

*'  For  Hill  Charley,  agent 

«W.  H.  Kingsmill." 

C  C.  *'  Shipped  in  good  order  and  condition  by  Lawson  Annesley,  in 
and  upon  the  city  of  Londonderry,  whereof  Samuel  Lewis  is  Master  for 
this  present  voyage,  now  lying  in  the  harbour  of  Belfast  and  bound  fot 
Dublin ;  and  there  to  be  re-shipped  per  William  Fawcett,  Geo.  Brooks, 
Master,  for  London." 

«  S  G  4  and  5,  two  boxes  of  linen,  being  marked  and  numbered  as  in 
the  margin,  and  to  be  delivered  in  the  like  good  order  and  condition  at 
tlie  aforesaid  port  of  London  (all  and  every  the  dangers  and  accidents  of 
the  seas  and  navigation,  of  whatsoever  nature  or  kind,  excepted),  unto 
Mr.  Samuel  Gatliff,  or  assigns,  on  paying  freight  for  the  said  goods  six- 
teen shillings  and  threepence,  paid  here,  with  primage  and  average  ac- 
customed. In  witness  whereof  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  three  bills  of  lading,  all  of  this  tenor  and  date,  one  of  which 
being  accomplished,  the  others  to  stand  void. 

*'  Dated  at  Belfast  this  22nd  day  of  August  1 836. 

"  R.  Grueber." 


1844. 


BOORNB 
V. 

Gatlifv. 


The  plaintiff  below  also  proved,  that  the  goods  men- 
tioned in  the  said  bills  of  lading  (except  one  box  mentioned 
in  the  declaration  to  have  been  delivered  to  the  said  plain- 
tiff below)  were  landed  by  the  defendants  below  npon  a 
wharf  called  Fenning^s  Wharf,  without  notice  to  the  plain- 
tiff below,  between  the  hours  of  eleven  in  the  morning  of 
Monday  the  29th  of  August  and  four  in  the  afternoon  of 
the  same  day,  the  ship  having  arrived  on  the  day  before  at 
two  in  the  afternoon,  and  being  reported  at  the  Custom 
House  between  ten  and  a  quarter  past  ten  on  the  Monday 
morning ;  at  which  wharf  it  was  admitted  they  were  con- 
sumed by  an  accidental  fire  on  the  night  of  the  same  29th 
of  August. 
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Efidenoeof 
Thorpe,  derk 
to  phinriff. 


The  plaintiff  below  then  proved,  by  the  eyidence  of  one 
Charles  James  Thorpe,  who  had  been  clerk  to  the  plaintiff 
below  for  twelve  years,  that  the  companjr's  place  of  business 
was  a  wharf  at  East  Smithfield,  and  their  office  was  in  John 
Street,  Crutched  Friars;  that  the  plaintiff  below  in  the 
course  of  business  used  to  receive  consignments  of  linens 
from  Ireland,  which  generally  came  by  the  vessels  of  the 
Dublin  and  London  Steam  Marine  Company,  and  were 
delivered  by  that  company ;  that  such  consignments  always 
came  under  bills  of  lading ;  that  the  goods  thus  consigned 
to  the  plaintiff  below  were  brought  by  the  carts  of  the 
company  to  the  plaintiff's  warehouse,  and  were  delivered 
at  the  door  of  the  warehouse  from  the  carts  of  the  com- 
pany, which  was  the  invariable  course,  with  one  exception ; 
that  the  consignments  had  arrived  about  once  a  fortnight, 
more  or  less,  during  several  years ;  that,  after  the  goods 
were  delivered,  the  plaintiff  below  received  from  the  said 
company  a  printed  bill  for  the  freight  and  charges,  which 
was  usually  delivered  a  day  or  two  after  the  delivery  of  the 
goods.  And,  on  being  shewn  the  said  paper  marked  "  A 
A ''  above  set  forth,  the  witness  stated  that  the  said  print- 
ed bills  for  freight  and  charges  so  received  by  the  plaintiff 
below  as  aforesaid  were  ordinarily  in  the  same  form  as  that 
was.  And,  upon  being  shewn  another  printed  bill  for  fireight 
and  charges,  dated  the  12th  of  August,  1835,  filled  up  with 
*  the  particular  items  of  charge,  the  witness  stated  that  it  was 
one  of  the  bills  that  was  paid  to  the  company  in  the  course 
of  the  transactions  he  had  mentioned;  that  it  appeared  to 
be  signed  thus:  "Settled,  Ladbury:"  that  it  related  to 
some  former  dealing  between  the  company  and  the  pldn- 
tiff;  that  Ladbury  was  clerk  to  the  company;  that  the 
blank  appearing  in  such  bill  after  the  words  "  charges  paid 
at,''  was  intended  to  express  that  the  goods  therein  men- 
tioned were  sent  from  Belfast;  that  the  charges  paid  at 
Bel&st  would  be  paid  to  one  Hill  Charley,  the  freight  and 
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primage  to  the  company;  and  that  the  company  also  wonld        1844. 
gel  the  amount  of  the  charges  for  lighterage^  wharfage^       Bourns 
cartage,  and  entry.  ^,^;-^^ 

The  counsel  for  the  plaintiff  below  then  proposed  that 
the  said  last-mentioned  bill  for  fright  and  charges  should  thecoune  of 

«  -I   •  .<]  j^      xi       •  3   ft        »       J.        '       '      deaiinr  between 

be  read  in  evidence  to  the  jury,  and  likewise  to  give  m  the  plaintiff  and 
evidence  divers  other  similar  bills  for  freight  and  charges  d«^«»<**»^« 
and  divars  other  bills  of  lading  not  relating  to  any  of  the 
goods  in  question  in  this  cause,  but  to  other  goods  alleged 
tp  have  been  conveyed  by  the  company  on  former  occa- 
sions from  Ireland  for  the  plaintiff,  and  to  prove  by  the 
evidence  of  the  witness  and  other  parol  evidence,  the  mode 
in  which  the  goods  so  alleged  to  have  been  conveyed  by 
the  Qompany  on  former  occasions  from  Ireland  for  the 
plaintiffi  had  b^n  delivered  by  the  company  to  the  plain- 
tiff. 
The  counsel  for  the  defendants  below  objected  to  the  Objection. 

reading  in  evidence  of  the  bill  for  freight  and  charges  so 
proposed  to  be  read  in  evidence  as  aforesaid ;  and  also  to 
the  reception  in  evidence  of  the  other  bills  for  freight  and 
charges  and  bills  of  lading  so  respectively  proposed  to  be 
given  in  evidence  as  aforesaid ;  and  likewise  to  the  parol 
evidence  so  proposed  as  aforesaid;  and  insisted  that  the 
doonmentg  so  respectively  proposed  to  be  read  and  given 
in  evidence,  apd  the  said  parol  evidence,  were  not  admis- 
sible and  ought  not  to  be  received  in  evidence,  inasmuch 
as  (amongst  other  reasons)  the  written  contract  by  bill  of 
lading  could  not  be  explained,  or  varied,  or  qualified  by 
any  parol  evidence  whatever :  and  they  further  objected, 
that  the  evidence  of  the  witness  Thorpe,  already  given,  so 
far  as  it  related  to  any  former  dealings  and  transactions 
between  the  parties,  was  also  inadmissible,  and  ought  to 
be  struck  out. 

The  Chief  Justice  over-ruled  the  objections,  and  declared  Oyer-mled. 
his  opinion  that  the  bill  for  freight  and  charges  so  pro- 
posed to  be  read  in  evidence,  and  also  the  said  other  bills 
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1844.  for  freight  and  charges,  and  bills  of  lading,  were,  and  each 
of  them  was,  and  also  the  said  parol  evidence  was,  hj  law 
admissible  in  evidence;  and  that  the  evidence  already 
given,  so  far  as  it  related  to  former  dealings  and  transac- 
tions between  the  parties,  was  admissible  in  evidence  under 
the  said  declaration,  and  ought  to  be  retained  and  submit- 
ted to  the  jury,  not  for  the  purpose  of  superadding  any 
condition  to,  or  in  any  manner  varying  or  altering  the 
written  contract,  but  simply  for  the  purpose  of  ascertain- 
ing the  course  and  usage  of  delivery  in  the  port  of  Lon- 
Ezceptioo.         don;  whereupon  the  counsel  for  the  defendants  below 

excepted  to  all  the  aforesaid  opinions  of  the  said  Chief 
Justice. 

The  counsel  for  the  plaintiff  below  further  proved,  by 
the  evidence  of  Thorpe,  corroborated  by  that  of  Ladbury, 
who  had  been  a  clerk  of  the  company,  that,  in  a  great 
variety  of  instances  during  the  five  or  six  years  ending  in 
August,  1836,  goods  had  been  carried  by  the  company  fimr 
the  plaintiff  below  from  Ireland  to  London ;  that,  in  all 
these  instances,  the  goods  were  shipped  under  bills  of 
lading  similar  to  those  set  out  above ;  that  the  goods  were 
landed  at  the  company's  wharf  in  East  Smithfield,  and 
firom  thence  carried  in  the  company's  carts  to  the  ware* 
house  of  the  plaintiff  below,  and  there  delivered  at  the 
door  of  the  warehouse  from  the  carts  of  the  company, 
which  was  the  invariable  course,  subject  to  only  one  excep- 
tion ;  and  that,  in  all  these  instances,  a  bill,  in  the  same 
form  as  that  stated  above,  and  marked  "  A  A,''  for  freight, 
charges,  lighterage,  wharfage,  cartage,  and  entry  (the 
charge  for  lighterage,  wharfage,  cartage,  and  entry  being 
made  out  in  one  item,)  was  subsequently  delivered  by  the 
company  to  the  plaintiff  below,  and  paid,  and  that  the 
company  made  a  profit  on  the  cartage ;  that,  in  the  single 
instance  mentioned  above,  where  a  parcel  of  goods  was  not 
landed  at  the  company's  wharf,  and  from  thence  carried  in 
the  companjr's  carts  to  the  warehouse  of  the  plaintiff  below, 
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the  witness  Thorpe^  on  iDquiring  for  the  goods  at  the  com-  1844. 
pany's  wharf  on  the  part  of  the  plaintiff  below^  to  know 
the  reason  of  the  delay  that  had  occurred  in  delivering 
them^  had  been  there  informed  that  they  had  been  landed  ' 
at  Fenning's  Wharf^  which  was  a  general  wharf^  instead  of 
the  company's  wharf^  on  account  of  the  latter  being  very 
full;  and  that  the  witness  had  then  obtained  a  delivery 
order^  and  taken  the  goods  away  from  Fenning's  Wharf.  It 
was  also  proved  by  the  same  witness^  that  none  of  the 
goods  in  question  were  ever  delivered  to  the  plaintiff  be* 
low,  with  the  exception  of  one  box,  but  that  such  box  was 
delivered  from  a  cart  in  which  it  was  brought  to  the  plain- 
tiff's warehouse  from  the  companjr's  wharf  at  East  Smiths 
field.  The  witness  Ladbury  further  proved,  that  Hill 
Charley  mentioned  in  the  bills  of  lading  was  the  agent  of 
the  company  at  Belfast,  and  Orueber  and  Kingsmill,  the 
persons  who  had  signed  the  bills  of  lading  for  Hill  Charley, 
irere  his  clerks,  and  authorized  to  sign  such  bills  of  lading 
for  the  company.  And  the  witness  Ladbury  also  explained 
the  course  of  dealing  between  the  company  and  their  cus- 
tomers, and  stated,  that,  when  the  direction  upon  the 
packages  of  goods  was  sufficiently  certain  to  enable  the 
servants  of  the  company  to  deliver  them,  it  was  the  con- 
stant course  to  deliver  them  by  sending  them  home  by 
carts,  and  to  charge  for  so  sending  them ;  and,  if  they  could 
not  find  out  where  to  send  them,  to  keep  them  till  called 
for.  The  counsel  for  the  plaintiff  below  also  called  an 
officer  of  the  customs,  who  proved  that  the  "  William  Faw- 
cett''  could  not  have  been  reported  at  the  Custom-House 
before  ten  o'clock  in  the  morning  of  the  29th  of  August, 
1836. 


In  answer  to  the  case  of  the  plaintiff  below,  the  counsel  Cwe  of  defcna. 
for  the  defendants  below  called  one  George  Brooks,  the  Evidence  of 
master  of  the  said  vessel  called  the  "  William  Fawcett,'*  ^'^^' 
who  stated  that  the  said  vessel  sailed  from  Dublin  on  the 
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1844,  24th  of  August^  IS86,  with  goods  on  boards  marked  ''S 
6/'  for  the  plaintiff  below,  under  billa  of  lading,  and  ar- 
rived in  London  on  Sunday,  the  28th  of  Angust,  at  two 
>  o'clock  in  the  afternoon,  and  was  then  moored  at  her  usnal 
dischai^ng  berth,  and  was  reported  inwards  at  the  Cns- 
tom-Honse  on  the  following  morning  between  ten  o'clock 
and  a  quarter  past  j  that  the  cargo  was  not  discharged  at 
the  company's  wharf.  East  Smithfield,  in  consequence  of 
that  wharf  being  overladen  with  export  goods,  but  was 
taken  out  of  the  ship  at  East  Lane  Stairs,  and  put  in 
lighters  which  came  from  Fenning's  Wharf;  that  the  car- 
goes of  the  said  company's  vessels  were  usually  dischaiged 
on  their  wharf  at  East  Smithfield,  bujb  when  that  wharf 
was  overladen,  at  other  wharfs,  as  well  at  Fenning's  ay 
others  i  that  Fenning's  Wharf  was  on  the  opposite  side  of 
the  river  from  the  company's  wharf,  close  to  London 
Bridge,  and  nearer  thereto  than  any  of  the  others,  and 
was  a  convenient  and  usual  place  of  landing  such  goods. 
The  counsel  for  the  defendants  below  also  called  several 
witnesses  to  prove  that  the  goods  in  question  were  unship- 
ped between  the  hours  of  seven  in  the  morning  and  two  in 
the  aflternoon,  from  the  '^  William  Fawcett,"  and  carried 
in  lighters  direct  to  Fenning's  Wharf,  and  there  safely 
landed  between  the  hours  erf  one  and  five  in  the  afternoon 
of  Monday,  the  29th  of  August,  1836,  and  that  the  whole 
of  the  goods  were  during  the  following  night  there  con- 
sumed, together  with  the  warehouses  and  great  quantities 
of  other  goods,  by  an  accidental  fire ;  that  Fenning's  wharf 
was  a  convenient  place  for  landing  such  goods,  and,  with 
other  wharfs,  was  used  by  the  company's  and  other  com- 
panies' vessels  when  their  own  wharf  was  full ;  and  that, 
when  goods  were  landed  at  Fenning's  Wharf,  or  any  other 
wharfs  than  the  said  company's  own  wharf,  it  was  the 
usual  course  for  the  wharfinger  to  deliver  them  on  the  bills 
of  lading  being  produced  by  the  consignees,  and  in  some 
cases,  where  the  addresses  of  the  consignees  were  known,  to 
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salt  them  from  the  wharf  where  they  were  landed  to  their  1844. 
■rarehouBes ;  and  that  the  company  omitted  to  charge  for 
ighteragej  wharfage,  cartage,  and  entry,  whenever  the 
i;oods  were  landed  at  other  wharfs  than  their  own :  that, 
irhan  goods  were  fetched  from  the  company's  own  wharf 
>7  the  consignees,  they  were  charged  for  lighterage  and 
landing  only;  but  that  it  sometimes  occurred  that  the  said 
sompany  sent  home  the  goods,  and  then,  but  not  other- 
prise,  a  further  charge  was  made  for  cartage. 
The  counsel  for  the  defendants  below  also  called  several  Evidenoe  of 

usage  in  tbo 

»tber  witnesses  acquainted  with  the  usage  of  trade  in  the  Port  of  Lon- 
Port  of  London  respecting  the  landing  of  cargoes  from  ves*  undi^ment  and 
ida^  and  particularly  from  steam- vessels  employed  in  the  ^^^^^  ^^ 
home  trade  from  Ireland  and  Scotland;  and  such  witnesses 
stated  that  the  usual  practice  was,  if  the  consignees  did 
not  produce  the  bill  of  lading  and  require  the  goods  to  be 
delivered  to  them  direct  from  the  vessel,  to  land  them  at 
the  different  wharfs,  and  deUver  them  to  the  consignees 
from  the  wharfs  on  the  production  of  the  bills  of  lading ; 
bat  such  witnesses  also  stated,  that,  where  the  direction  of 
the  consignees  was  known,  it  was  customary  to  cart  the 
goods  to  the  warehouses  of  the  consignees,  and  deliver 
them  there ;  and  particularly,  one  witness,  who  was  agent 
for  the  Edinburgh  and  Leith  Steam  and  Shipping  Com* 
pany^  said  that  their  wharf  was  at  East  Smithfield,  and 
that  the  usual  custom  of  the  witness's  trade  was,  when 
goods  came  by  steam-vessels,  to  take  them  ashore  by 
lighters,  and  after  they  were  landed  on  the  wharf,  to  take 
them  to  the  consignees  when  they  knew  their  addresses ; 
and  that  it  was  their  course  of  business  to  make  one  charge 
for  freight,  landing,  wharfage,  and  cartage^  omitting  cartag:e 
when  the  goods  were  fetched  from  the  whar£   And  another 
witness,  who  had  been  agent  for  the  St  George's  Steam- 
Packet  Company,  stated  that  the  wharf  at  which  that  com- 
pany's vesaeb  usually  came  was  called  the  St  George's 
Steam  Wharf,  of  which  one  of  the  directors  of  the  company 
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1844. 


Argument  for 
defendants  be- 
low. 


was  the  proprietor ;  that  witness  was  agent  for  both,  and, 
when  he  sent  home  goods  to  the  consignees,  when  he  knew 
them,  he  delivered  one  bill,  comprisiog  the  whole  charge  as 
well  for  freight  as  for  wharfage  and  cartage :  and  that  the 
name  of  the  director  who  was  proprietor  of  the  wharf  was 
not  nsed,  but  that  the  business  was  done  in  the  name  of  the 
St.  George's  Steam  Wharf,  as  well  as  in  some  instances  in  the 
name  of  the  company ;  and  that  the  company  traded  from 
London  to  Cork,  and  brought  linens  and  prorisions. 

On  the  part  of  the  defendants  below,  it  was  insisted  that 
the  delivery  of  the  said  goods  at  Fenning's  Wharf,  being  a 
fit  and  convenient  place  within  the  port  of  London  for  that 
purpose,  was  a  good  and  sufficient  delivery  thereof  within 
and  according  to  the  terms  of  the  bill  of  lading  in  the  first 
count  mentioned,  and  a  performance  of  the  contract  therein 
contained;  and  that  the  several  matters  produced  and  given 
in  evidence  as  aforesaid  were  sufficient,  and  ought  to  be 
admitted  and  allowed  as  decisive  evidence  to  entitle  the 
defendants  below  to  a  verdict,  and  to  bar  the  plaintiff  below 
of  his  action ;  and,  if  not,  then  that  the  Chief  Justice  ought 
to  direct  the  jury  that  a  delivery  of  the  goods  mentioned  in 
the  bills  of  lading,  marked  "  B  B ''  and  "  C  C,"  upon  Fen- 
ning's  Wharf,  was  in  point  of  law  a  sufficient  delivery  under, 
and  accomplishment  of  the  terms  thereof,  and  discharged 
the  defendants  below  from  all  further  responsibility  for  the 
goods  thereunder ;  and  that  no  contract  could,  as  was  pro- 
posed on  the  part  of  the  plaintiff  below,  be  inferred  firom 
the  usage  alleged  to  have  subsisted  between  the  parties, 
so  as  to  vary  or  superadd  to  the  written  contract  expressed 
in  the  said  bills  of  lading,  or  in  any  manner  to  increase  or 
extend  the  obligation  thereby  imposed  on  the  defendants 
below ;  and  that,  if  the  goods,  after  having  been  landed  at 
Fenning's  Wharf,  could  be  considered  as  still  in  the  hands 
of  the  defendants  below,  they  were  in  their  hands  as  ware- 
housemen only,  and  not  as  carriers  or  ship-owners  under 
the  bills  of  lading,  or  otherwise ;  and  that  the  defendants 
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below  were  therefore  not  liable  for  the  loss  arising  from  an  1844. 
accidental  fire :  and  the  Chief  Justice  was  required  to  allow 
the  matters  so  produced  and  given  in  evidence  to  be  con- 
claaive  evidence  in  favour  of  the  defendants  below,  to  entitle 
them  to  a  verdict  in  the  cause,  and  to  bar  the  plaintiff  be- 
low of  Ms  action,  or  otherwise  to  direct  the  said  jury  in 
manner  above  mentioned. 

The  Lord  Chief  Justice  refused  to  direct  the  jury  as  above  Direction  oi 
innflted  upon  by  the  counsel  for  the  defendants  below,  but  a<«.^****^  ^ 
difected  the  jury  that  the  question  raised  by  the  pleadings 
in  the  first  count  of  the  declaration,  viz.  whether  there  had 
been  a  delivery  of  the  goods  in  the  said  first  count  men- 
tioned, was  a  question  for  their  consideration,  and  that 
thej  were  to  say  whether,  upon  the  whole  of  the  evidence 
laid  before  them  on  both  sides,  a  delivery  at  Fenning's 
Wharf  of  goods  shipped  under  the  bills  of  lading  which  had 
been  given  in  evidence,  was  a  delivery  according  to  the 
usage  and  practice  of  delivering  goods  observed  in  the  port 
of  London;  that,  if  the  jury,  upon  consideration  of  the 
evidence,  were  of  opinion  that  the  delivery  at  Fenning's 
Wharf  was  not  a  delivery  under  such  bills  of  lading,  accord- 
ing to  snch  nsage  and  practice,  then  they  were  to  find  their 
verdict  for  the  plaintiff  below,  with  the  amount  of  damages 
sustained  by  him ;  but  that,  if  they  thought  that  the  delivery 
at  Fenning^s  Wharf  was  a  delivery  under  the  bills  of  lading, 
according  to  the  usage  and  practice  observed  in  the  port  of 
London,  then  they  were  to  find  their  verdict  on  the  first 
count  for  the  defendants  below. 

To  the  whole  of  this  direction  the  counsel  for  the  defend-  Exception. 
ants  below  excepted,  and  insisted  upon  the  said  several 
matters  and  proofs  as  an  absolute  bar  to  the  action,  and 
that  the  Chief  Justice  ought  to  have  directed  the  jury  in 
the  manner  above  prayed  for  on  the  part  of  the  defendants 
below. 

The  jury  found  a  verdict  for  the  plaintiff  below  upon 
both  issues  joined  between  the  parties  respecting  the  first 
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count  of  the  declaration,  and  assessed  the  damages  sus- 
tained by  the  plaintiff  below  on  the  first  count  at  78(M.  and 
40f .  costs :  upon  the  second  count  of  the  declaration  the 
jury  were,  by  consent  of  the  parties,  discharged  from  giring 
a  verdict. 

A  bill  of  exceptions  was  tendered  and  sealed  upon  aU 
the  exceptions  above  taken,  and  final  judgment  in  the 
Court  of  Common  Pleas  for  the  damages  and  coats  above 
assessed  by  the  jury  on  the  first  count,  and  for  784L  for 
costs  of  increase  on  the  first  count,  making  in  the  whole 
15162.,  was  signed  on  the  18th  of  November,  18S9. 

A  writ  of  error  having  been  brought  in  the  Exchequer 
Chamber  by  the  defendants  below,  the  questions  arising 
on  the  demurrers  to  the  different  pleas,  and  the  questions 
arising  on  the  bill  of  exceptions,  were  argued  by  the  counsel 
for  the  plaintiffs  in  error,  when  the  Court,  without  hearing 
the  counsel  for  the  defendant  in  error,  expressed  their 
•unanimous  opinion  that  the  third  and  fourth  pleas  were 
bad  in  substance,  and  that  the  evidence  objected  to  in  the 
bill  of  exceptions  was  properly  admitted,  and  the  question 
was  correctly  left  to  the  jury  by  the  Lord  Chief  Justice ; 
but  they  stated  that  they  did  not  think  the  judgment  <^ 
the  Court  of  Common  Pleas  respecting  the  sixth  plea  to 
the  second  count  correc^^  adding,  however,  that,  whether 
correct  or  not,  was  of  small  importance,  as  the  plaintiff 
would  ultimately  succeed  on  the  first  count :  See  S  Scott, 
N.  R.  1,  8  M.  &  Gr.  648. 

The  judgment  was  entered  on  the  roll  as  follows : 

''  Whereupon  all  and  singular  the  premises  having  been 
then  and  there  considered,  and  as  well  the  record  and  pro- 
ceedings aforesaid,  and  the  judgment  given  in  form  afore- 
said, as  the  matters  aforesaid  by  the  said  Richard  Bourne, 
&e.,  above  for  error  assigned,  having  been  by  the  said 
Court  of  Exchequer  Chamber  there  diligently  examined 
and  fully  understood,  it  appeared  to  the  said  Court  of  Ex- 
chequer Chamber,  that  there  was  no  error  in  the  Record 
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<nr  proceedings  aforesaid,  or  in  giving  the  judgment  afore-        1844. 

said  as  to  the  said  first  count  of  the  said  declaration, 

therefore  it  was  considered  by  the  said  Court  of  Exchequer 

Chamber  there,  that  the  said  judgment  aforesaid  in  form 

aforesaid  given  as  to  the  said  first  count,  that  is  to  say,  the 

judgment  in  form  aforesaid  given  that  the  said  Samuel 

Gbtliff  should  recover  against  the  said  Richard  Bourne,  &c., 

Ids  said  damages,  costs,  and  charges,  amounting  in  the 

whole  to  1516/*,  should  be  in  all  things  affirmed  and  stand 

in  its  full  force  and  effect,  the  said  matters  above  for  error 

iisigned  in  any  ways  notwithstanding.    And  it  uhu  fiar*  Costs  in  error. 

ther  canaidertd  by  the  same  Court  ^  that  the  ioid  Samud 

CMUff,  should  recover  against  the  said  Richard  Bourne,  ^c, 

81 IL,  by  the  said  Court  of  Ewchequer  Chamber  adjudged  to 

ike  stdd  Samuel  Oatliff,  and  with  Ma  assent,  accoreting  to 

the  form  of  the  statute  in  that  case  made  and  provided,  for 

hie  damages,  costs,  and  charges,  which  he  hath  sustained  and 

impended  by  reason  of  the  delay  in  the  execution  of  thejudg" 

ment  ttforesaid  as  to  the  first  count,  on  pretence  of  iheprosS'^ 

eution  of  the  said  writ  of  error.     But  because  it  further 

appeared  to  the  said  Court  of  Exchequer  Chamber  that 

the  said  plea  by  the  said  Bichard  Bourne,  ftc,  lastly  above 

pleaded,  was  sufficient  in  law,  therefore  it  was  considered 

by  the  said  Court  of  Exchequer  Chamber,  that  the  said 

last  plea  was  sufficient  in  law  to  bar  the  said  Samuel  Gat« 

liff  from  maintaining  his  said  action  against  the  said 

Richard  Bourne,  &c.,  as  for  as  related  to  the  said  second 

count,  and  that  the  said  Richard  Bourne,  &c.>  should  go 

thereof  without  day  See. 

Upon  this  judgment  the  defendants  below  (plaintiffs  in  Writ  of  error, 
error)  brought  a  writ  of  error  returnable  in  Parliament* 
The  assignment  of  error  was—''  That  the  judgment  Asiignment  of 
aforesaid  in  form  aforesaid,  as  to  the  said  first  count  of 
the  said  declaration,  that  is  to  say,  the  judgment  afore- 
said, that  the  said  Samuel  Gatliff  should  recover  against 
the   said   Richard   Bourne,   Frederick  Bourne,  William 
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18-14.  Henry  Fortesciie,  James  Hartley,  Simeon  Boileau,  and 
John  Mallet,  his  said  damages,  costs,  and  charges,  amount* 
ing  in  the  whole  to  the  said  sum  in  that  behalf  men- 
tioned and  adjudged,  to  wit,  the  said  sum  of  one  thou* 
sand  five  hundred  and  sixteen  pounds,  was  affirmed  by  the 
Court  of  Exchequer  Chamber  of  our  lady  the  Queen; 
whereas  by  the  law  of  the  land  it  ought  to  ha,ve  been  re* 
yersed,  therefore  in  that  there  is  manifest  error.  There  is 
also  error  in  this,  to  wit,  that  it  was  considered  and  ad- 
judged in  and  by  the  said  Court  of  Exchequer  Chamber, 
that  the  said  Samuel  Oatliff  should  recover  against  the  said 
Richard  Bourne,  Frederick  Bourne,  William  Henry  For- 
tescue,  James  Hartley,  Simeon  Boileau,  and  John  Mallet, 
the  said  sum,  to  wit,  the  said  sum  of  three  hundred  and 
eleven  pounds  by  the  said  Court  of  Exchequer  Chamber, 
so  adjudged  to  the  said  Samuel  Oatliff,  and  with  his  assent 
as  aforesaid  for  his  damages,  costs,  and  charges  which  he 
had  sustained  by  reason  of  the  delay  in  the  execution  of 
the  judgment  aforesaid,  of  the  said  Court  of  our  lady  the 
Queen,  before  her  Justices  of  the  Bench  at  Westminster, 
on  pretence  of  the  prosecution  of  the  said  writ  of  error  in 
that  behalf  mentioned ;  therefore  in  that  there  is  manifest 
error.  There  is  also  error  in  this,  to  wit,  that  the  said 
Chief  Justice  disregarded  the  matters  and  exceptions  in  the 
said  bill  of  exceptions  stated  by  way  of  exception,  and  ad- 
mitted the  evidence  so  excepted  to  as  therein  mentioned, 
and  directed  the  jury  as  therein  mentioned,  and  suffered 
and  permitted  the  jury  to  give  the  said  verdict  in  form 
aforesaid  given ;  therefore  in  that  there  is  manifest  erTor» 
And  the  said  Richard  Bourne,  Frederick  Bourne,  William 
Henry  Fortescue,  James  Hartley,  Simeon  Boileau,  and 
John  Mallet,  pray  that  the  said  judgment  of  the  Court  of 
our  lady  the  Queen,  before  her  Justices  of  the  Bendi 
at  Westminster,  and  the  said  affirmance  thereof,  as  to  the 
said  first  count,  for  the  errors  aforesaid,  and  for  other  errors 
in  the  said  record  and  proceedings  being,  may  be  reversed, 
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uinulled^  and  altogether  holden  for  nought^  and  that  they         i844. 
may  be  restored  to  all  things  which  they  have  lost  by  rea- 
son of  the  said  judgment  and  affirmance  thereof,  &c/^ 

The  plaintiffs  in  error  insisted  that  the  judgment  of 
bhe  Court  of  Common  Pleas  was  erroneous,  and  that  the 
judgment  of  the  Exchequer  Chamber,  so  far  as  it  affirmed 
my  part  of  the  same,  was  erroneous ;  and  that  the  judg- 
ment of  the  Exchequer  Chamber  was  erroneous,  in  that  it 
awarded  costs  and  damages  for  delay  to  the  plaintiff  below, 
md  also  in  that  it  did  not  award  to  the  defendants  below 
bhe  costs  of  the  demurrer  to  the  sixth  plea,  but,  on  the 
[x>ntrary,  left  them  subject  to  those  costs.  The  reasons 
irere  as  foUow : — 

''First. — ^Because  the  third  plea  contains  a  good  and 
sufficient  defence  to  the  first  count  of  the  declaration, 
inasmuch  as  it  shews  that  the  goods  were  put  on  board 
under  an  assignable  bill  of  lading,  the  terms  of  which,  in 
the  absence  of  any  averment  of  custom  controlling  their 
signification,  the  Courts  are  bound  to  construe  according 
bo  the  general  law  of  the  realm ;  by  which  general  law, 
bhe  ship-owners  had  a  right  to  land  the  goods  on  a  wharf, 
AS  stated  in  that  plea,  and,  when  they  had  so  done,  were  not 
liable  as  carriers  for  subsequent  loss  by  accidental  fire. 

"  Secondly. — Because  the  fourth  plea  contains  a  good 
ind  sufficient  defence  to  the  first  count  of  the  declaration, 
for  that,  the  consignee  not  being  ready  to  receive  his  goods 
when  the  vessel  arrived  in  port,  the  ship-owners  had  a 
right  to  land  them,  as  they  did,  upon  a  usual  and  conve- 
nient wharf,  and,  when  they  had  so  done,  were  not  liable 
18  carriers  for  subsequent  loss  by  accidental  fire. 

''Thirdly. — Because  the  first  count  of  the  declaration 
Iocs  not  shew  that  the  plaintiffs  in  error  were  common 
curriers,  and  therefore  the  third  and  fourth  pleas  are  suf- 
Scient  answers  to  that  count. 

"  Fourthly. — That  the  documentary  and  parol  evidence 
sxcepted  to  was  improperly  admitted ;  that  its  effect  was 

VOL.  VIII.  s   s 
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1844.  to  control  the  written  contract  between  the  parties,  and 
that  it  was  not  admissible^  or^  at  all  events^  ought  not  to 
have  been  left  to  the  jury,  as  evidence  of  a  custom  or 
usage,  since  it  related  altogether  to  dealings  between  the 
plaintiff  and  defendants,  and  there  was  no  other  evidence 
of  custom  or  usage  in  the  case,  with  which  it  could  be 
coupled.  And  the  plaintiffs  in  error  contend,  that  a  course 
of  dealing  between  two  individuals  can  never  qualify  their 
express  written  contract,  and  furnishes,  hj  itself,  no  evi- 
dence, at  least  as  between  them,  of  an  usage  capable  of 
qualifying  such  written  contract. 

"Rfkhly. — That  there  was  no  evidence  whatever  to*  sup- 
port the  verdict,  and  that  the  Lord  Chief  Justice  left  to 
the  jury  an  issue  on  which  there  was  no  evidence  on  the 
side  of  the  plaintiff  below. 

"  Sixthly. — That  the  Court  of  Exchequer  Chamber  ought 
to  have  awarded  to  the  plaintiffs  in  error  their  costs  of  the 
demurrer  to  the  sixth  plea,  or,  at  all  events,  ought  not  to 
have  left  them  subject  to  the  plaintiffs'  costs  of  that  de- 
murrer, thereby  obliging  them  to  pay  costs  on  the  issue  of 
law  on  which  they  have  ultimately  succeeded;  but  ought 
to  have  given  the  same  judgment  on  that  demurrer  that 
the  Court  of  Common  Pleas  ought  to  have  given^  or,  if  that 
was  impossible,  to  have  reversed  the  judgment  of  the  Court 
of  Common  Fleas  altogether. 

''Seventhly. — That  the  jury  have  found  damages  upon 
the  second  count,  on  a  plea  pleaded  to  which  the  defend- 
ants below  have  judgment. 

"  Eighthly. — ^That  the  award  by  the  Court  of  Exchequer 
Chamber  to  the  defendant  in  error  of  his  damages,  costs, 
and  charges,  by  reason  of  the  delay  in  the  execution  of 
the  judgment  as  to  the  first  count,  occasioned  by  the  writ 
of  error,  is  not  warranted  by  law ;  inasmuch  as  the  statute 
giving  costs  to  the  defendant  in  error  applies  only  to  cases 
in  which  the  judgment  appealed  against  is  altogether  af- 
firmed, and  inasmuch  as  the  plaintiffs  in  error  were  obliged 
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to  cany  the  whole  record  to  the  Exchequer  Chamber^  in  1844. 
order  to  reyerse  that  part  of  the  judgment  which  is  now 
admitted  to  be  wrong  and  is  reversed,  and  ought  not  to 
be  obliged  to  pay  costs  for  doing  that  which  the  law  obliged 
them  to  do  in  order  to  correct  the  error  in  the  judgment 
of  the  Court  below^  especially  as  they  can  themselyes 
obtain  no  costs  upon  the  parts  on  which  they  have  suc- 
ceeded,'' 

And  the  plaintiffs  in  error  prayed  that  judgment  of 
the  Exchequer  Chamber,  so  far  as  it  reversed  the  judg- 
ment of  the  Court  of  Common  Fleas  on  the  demurrer  to 
the  sixth  plea,  might  be  a£Srmed  for  the  following  reason : — 

*'  Because,  reading  the  second  count  and  the  sixth  plea 
together,  it  appeared  that  the  plaintiffs  in  error  were 
bailees,  not  responsible  for  loss  by  accidental  fire/' 

The  defendant  in  error  submitted  that  the  judgment  of 
the  Court  of  Exchequer  Chamber  ought  to  be  in  all 
respects  affirmed,  and  for  the  following  amongst  other 
reasons : — 

''  First,  with  respect  to  the  demurrers  to  the  third  and 
fourth  pleas,  because,  by  the  contract  between  the  parties 
stated  in  the  first  count,  the  defendants  below  were  bound 
not  only  to  carry  but  to  deliver  the  goods  in  question  to 
the  plaintiff  below  in  the  port  of  London ;  and  these  pleas 
neither  contain  an  allegation  that  they  did  so  deliver  them, 
nor  any  valid  excuse  for  not  delivering  them. 

'*  Secondly,  because,  it  being  admitted  on  the  pleas  that 
the  goods  had  not  been  delivered,  the  defendants  below 
were  in  point  of  law  liable  for  the  loss  of  the  goods  by  ac- 
cidental fire  whilst  in  their  custody  as  carriers  and  in  the 
coarse  of  conyeyance. 

"  Thirdly,  because,  although  the  fourth  plea  alleges  that 
the  defendants  below  were  ready  to  deliver  the  goods  at 
Fenning's  Wharf,  but  that  the  plaintiff  below  was  not 
ready  to  receive  them,  yet,  inasmuch  as  neither  of  the  pleas 
alleges  that  a  landing  at  Fenning's  Wharf  was  by  any 
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1844.  valid  custom  of  the  port  of  London  or  otherwise  a  deliyerj 
within  the  port  of  London,  nor  contains  any  allegation  that 
a  reasonable  time  for  the  plaintiff  below  to  have  fetched 
the  goods  from  Fenning's  Wharf  had  elapsed  at  the  time 
thej  were  burnt,  nor  even  that  the  plaintiff  below  had 
notice  of  their  having  arrived,  or  of  their  having  been 
landed,  and  of  their  lying  at  Fenning's  Wharf;  no  l^al 
ground  whatever  is  laid  for  supposing  them  to  remain  at 
the  risk  of  the  plaintiff  below  whilst  thej  continued  on 
the  wharf. 

"  With  reference  to  the  first  exception  taken  in  the  bill 
of  exceptions,  to  the  admission  in  evidence  of  the  bills  for 
freight  and  charges,  and  to  the  other  written  and  parol 
evidence  respecting  former  transactions  between  the  same 
parties,  the  defendant  in  error  submitted  that  the  reason 
stated  by  the  Lord  Chief  Justice  for  their  admission  was  a 
valid  one,  namely,  that  they  ought  to  be  submitted  to  the 
jury^  not  for  the  purpose  of  superadding  any  condition  to, 
or  in  any  manner  varying  or  altering  the  written  contract, 
but  simply  for  the  purpose  of  ascertaining  the  course  and 
usage  of  delivery  in  the  port  of  London. 

"  With  reference  to  the  exceptions  taken  to  the  charge 
of  the  Lord  Chief  Justice,  the  defendant  in  error  submitted 
that  the  Lord  Chief  Justice  was  correct  in  leaving  it  to 
the  jury  to  say  whether  a  delivery  at  Fenning's  Wharf  was 
or  was  not  a  delivery  to  the  plaintiffs  below,  according  to 
the  custom  of  the  trade  within  the  port  of  London,  because 
issue  having  been  joined  on  the  precise  point  whether  the 
defendants  below  had  or  had  not  delivered  the  goods  to 
the  plaintiff  below  at  London,  and  inasmuch  as  a  landing 
at  Fenning's  Wharf  could  amount  to  a  delivery  to  the 
plaintiff  below,  only  by  reason  of  some  custom  to  that 
effect  prevailing  in  the  port  of  London,  proof  of  a  contrary 
usage,  namely,  of  goods  being  carted  to  the  consignee's 
own  warehouse,  almost  invariably  prevailing  amongst  the 
same  parties,  and  also  prevailing  extensively  amongst  other 
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parties  and  other  steam  companies  in  the  port  of  London        1844. 
engaged  in  the  same  trade^  was  clearly  evidence  proper  to      ^^^     ' 

,  "  jTiT  Bourne 

be  left  to  the  jnry,  and  from  which  the  jury  were  justified       ^  r. 
in  inferring  that  no  such  custom  as  that  set  up  by  the  de- 
fendants below  existed.^^ 

And,  with  reference  to  the  question  of  costs,  the  de- 
fendant in  error  submitted,  that,  supposing  the  House 
affirmed  the  judgments  of  the  Courts  below  respecting  the 
first  count,  he  was  entitled  to  retain  the  costs  adjudged  to 
him  both  in  the  Court  of  Common  Pleas  and  in  the  Court 
of  Exchequer  Chamber,  because — 

"  First,  the  jury  having  on  the  trial  been,  by  consent 
of  both  parties,  discharged  from  giving  any  verdict  on  the 
second  count,  and  the  damages  and  costs  having  been  as- 
sessed by  the  jury,  and  the  costs  of  increase  added  by  the 
Court,  and  final  judgment  having  been  signed  in  the  Court 
of  Common  Pleas  for  these  damages  and  costs  exclusively 
on  the  first  count,  and  the  plaintiff  below  having  been 
throughout  successful  on  the  first  count,  which  was  the 
only  count  on  which  final  judgment  was  entered  up  in  the 
Court  of  Common  Pleas,  he  is  entitled  not  only  to  his  costs 
in  the  court  below  in  his  suit  in  that  behalf  expended,  but 
also  to  his  costs  in  the  Exchequer  Chamber  by  reason  of 
the  delay  in  his  getting  execution  for  the  said  damages  and 
costs,  notwithstanding  the  opinion  expressed  in  the  Court 
of  Exchequer  Chamber  in  favour  of  the  plaintiff  in  error  as 
to  the  sixth  plea  to  the  second  count,  on  which  the  jury 
were  discharged  from  giving  a  verdict. 

''  Secondly,  if  the  House  should  be  of  opinion  that  the 
plaintiffs  in  error  must  be  considered  on  this  record  as 
having  succeeded  in  reversing  some  part  of  the  judgment 
of  the  Court  of  Common  Pleas  in  the  Exchequer  Chamber, 
and  that  the  judgment  of  the  Exchequer  Chamber  is  on 
that  ground  incorrect,  so  far  as  regards  the  costs  in  error, 
the  defendant  in  error  contends  that  the  judgment  of  the 
Court  of  Common  Fleas  ought  to  be  affirmed  altogether. 
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1844.  and  the  full  costs  in  error  allowed  to  the  defendant  in  error, 
on  the  ground  that  the  sixth  plea  was  in  point  of  law  no 
answer  to  the  second  count  of  the  declaration ;  and  that 
the  reasons  above  stated  for  holding  the  third  and  fourth 
pleas  to  be  invalid,  are  equally  applicable  to  the  sixth  plea; 
and  that  the  second  count  states  facts  and  sets  out  a  eon- 
tract  sufficient  to  make  the  defendants  below  liable  as  com- 
mon carriers,  and  consequently  answerable  for  the  non- 
delivery of  the  goods,  notwithstanding  they  were  destroyed 
by  an  accidental  fire.^ 


if 


F.  Kelly  and  J.  W,  Smith,  for  the  plaintiffs  in  error. — 
The  main  questions  that  present  themselves  for  consider- 
ation in  this  case  are  two — first,  whether  the  master  of  a 
foreign  ship,  by  landing  goods  at  a  convenient  and  accus- 
tomed wharf  immediately  on  his  arrival  in  the  port  of  Lon- 
don, discharges  his  duty  so  as  to  relieve  himself  from  all 
responsibility  in  respect  of  his  contract  to  carry — secondly, 
whether,  under  a  bill  of  lading  in  the  ordinary  form,  evi- 
dence of  former  dealings  between  the  parties  is  admissible 
to  control  or  explain  the  meaning  of  the  bill  of  lading.  A 
subordinate  point  will  also  arise,  viz.  whether  the  judgment 
of  the  Exchequer  Chamber  is  not  erroneous  so  far  as  re- 
gards the  costs  of  the  writ  of  error. 

1.  Where  the  master  receives  goods  on  a  general  bill  of 
lading,  as  here,  it  is  no  part  of  his  duty  to  give  notice  of 
the  arrival  of  the  vessel  to  the  consignee  of  the  goods ;  the 
latter  is  bound  to  watch  for  them.  In  general  the  master 
has  no  means  of  making  such  communication :  he  may  not 
know  the  place  of  abode  of  the  consignee,  or  the  latter  may 
have  parted  with  the  bill  of  lading  and  ceased  to  have  any 
interest  in  the  goods.  [Lord  Campbell, — Have  you  any 
authority  for  saying  that  the  master  may  land  the  goods 
the  instant  the  ship  arrives,  without  giving  the  owner  of 
them  an  opportunity  to  come  and  demand  them  ?]  Har- 
man  v.  Clarke,  4  Camp.  159,  is  an  authority  to  shew  that 
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the  consignee  is  not  entitled  to  notice.     [Lord  Brougham.         1844. 
— The  fourth  plea  does  not  allege  that  the  goods  were       bournb 
landed  at  a  place  where  the  consignee  might  have  had  them  ^' 

when  be  pleased.]  It  alleges  that  the  wharf  at  which  they 
were  landed  was  "  a  place  at  which  goods  conyeyed  in 
steam-boats  from  the  port  of  Dublin  to  the  port  of  London 
were  on  their  arrival  at  the  last-mentioned  port  used  and 
accustomed  to  be  landed  and  deposited^  and  a  place  fit  and 
proper  and  convenient  for  that  purpose.'^  In  Hyde  v.  The 
Trent  and  Mersey  Navigation  Company^  5  T.  B.  389,  al- 
though the  majority  of  the  Judges  held  that  the  defend- 
ants, common  carriers  from  A.  to  B.,  charging  and  receiving 
far  cartage  of  goods  to  the  consignee's  house  at  B.  from  a 
warehouse  there  where  they  usually  unloaded,  but  which 
did  not  belong  to  them,  were  answerable  for  the  loss  of 
the  goods  by  an  accidental  fire  at  the  warehouse,  though 
with  the  knowledge  of  the  consignee  they  allowed  all 
the  profits  of  the  cartage  to  another  person ;  yet  three 
of  them  agreed  that  a  different  rule  prevailed  in  the  case 
of  ships  coming  from  beyond  seas.  Lord  Eenyon  said : 
"  If  the  defendants  here  be  liable,  consider  how  far  the 
liability  of  carriers  will  be  extended ;  it  will  affect  the 
owners  of  ships  bringing  goods  from  foreign  countries 
to  merchants  in  London.  Are  they  bound  to  carry  the 
goods  to  the  warehouses  of  the  merchants  here,  or  will 
they  not  have  discharged  their  duty  on  landing  them 
at  the  wharf  to  which  they  generally  come  ?  It  would  be 
strange  indeed  if  the  owners  of  a  West  Indiaman  were  held 
liable  for  any  accident  that  happened  to  goods  brought  by 
them  to  England  after  having  landed  them  at  their  usual 
wharf."  Buller,  J.,  said :  "  When  goods  are  brought  here 
from  foreign  countries,  they  are  brought  under  a  bill  of 
lading,  which  is  merely  an  undertaking  to  carry  from  port 
to  port.  A  ship  trading  from  one  port  to  another  has  not 
the  means  of  carrying  the  goods  on  land ;  and,  according 
to  the  established  course  of  trade,  a  delivery  on  the  usual 
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1844.        wharf  is  such  a  delivery  as  will  discharge  the  carrier.^ 
Bourne       -^^^  Grose,  J.,  said :  "  The  case  of  foreign  goods  brought 
^'  to  this  country  depends  on  the  custom  of  the  trade,  of 

which  the  persons  engaged  in  it  are  supposed  to  be  cogni- 
zant :  by  the  general  custom,  the  liability  of  ship  carriers  is  at 
an  end  when  the  goods  are  landed  at  the  usual  wharf"  Ap- 
plying that  doctrine  here,  it  is  clear  that  the  defendants 
performed  their  undertaking  by  landing  the  goods  at 
Fenning's  Wharf.  In  no  case  has  it  ever  been  sug- 
gested that  the  master  is  bound  either  to  give  notiee  or 
to  wait  a  reasonable  time :  such  a  rule  would  operate  most 
injuriously  to  commerce.  In  Abbott  on  Shipping,  5th 
edit.,  246,  the  duty  of  the  master  on  the  completion  of  the 
voyage  is  thus  defined:  '^When  the  ship  has  arrived  at 
the  place  of  her  destination,  the  master  must  take  care 
that  she  be  safely  moored  and  anchored,  and  report  his  ship 
and  crew,  and  deliver  his  manifest  and  other  papers  to 
the  proper  officers,  according  to  the  law  and  custom  of  the 
place,  and  without  delay  deliver  the  cargo  to  the  merchant 
or  his  consignees,  upon  production  of  the  bills  of  lading 
and  payment  of  the  freight  and  other  charges  due  in  re- 
spect of  it ;  and  he  has  no  right  to  retain  the  goods  for 
wharfage,  if  the  consignee  tenders  the  freight,  and  requires 
them  to  be  delivered  over  the  ship^s  side — Bishop  v.  Ware, 
8 'Camp.  360;  and  if  by  the  terms  of  the  charter-party  a 
particular  number  of  days  is  stipulated  for  the  delivery, 
either  generally  or  by  way  of  demurrage,  he  must  wait  the 
appointed  time  for  that  purpose.'^  The  learned  author 
further  says — p.  248 — "  In  England,  the  practice  is  to  send 
such  goods  as  are  not  required  to  be  landed  at  any  parti- 
cular dock  to  a  public  wharf,  and  order  the  wharfinger  not 
to  part  with  them  till  the  freight  and  other  charges  are  paid, 
if  the  master  is  doubtful  of  the  payment/'  Again — ^p. 
249 — '^The  manner  of  delivering  the  goods,  and  conse- 
quently the  period  at  which  the  responsibility  of  the  master 
and  owners  shall  cease,  depend  upon  the  custom  of  parti- 
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cnlar  places^  and  the  usages  of  particular  trades.     Tbus^  a         1844. 
hojinau,  who  brings  goods  from  an  outport  into  the  port       boubnb 
of  London,  is  not  discharged  hj  landing  them  at  the  usual  *- 

wharf,  but  is  bound  to  take  care  and  send  them  out  by 
land  to  the  place  of  consignment.  And,  if  the  consignee 
require  to  have  the  goods  deliyered  to  himself,  and  direct 
die  master  not  to  land  them  on  a  wharf  at  London,  the 
master  must  obey  the  request ;  for,  the  wharfinger  has  no 
legal  right  to  insist  upon  the  goods  being  landed  at  his 
wharf,  although  the  yessel  be  moored  against  it.  But,  in 
the  cage  of  ehips  coming  from  a  foreign  country y  delivery  at 
a  wharf  m  London  discharges  the  master"  [Lord  Lynd-  • 
hurst,  C. — ^The  master  received  these  goods  upon  a  contract 
to  deliver  them  to  the  consignee  or  assigns  at  the  port  of 
London.     He  had  no  right  to  change  the  risk.] 

2.  The  next  question  is,  whether  or  not  evidence  of 
former  dealings  between  the  parties  was  admissible  to  con- 
trol or  explain  the  meaning  of  the  bill  of  lading.  It  is 
submitted  that  such  evidence  was  not  admissible :  its  ten- 
dency was  to  enlarge  the  terms  of  the  written  contract :  it 
was  not  and  could  not  be  offered  as  evidence  of  usage.  In 
Vaies  ▼.  Pym,  6  Taunt.  446,  which  was  an  action  on  a  war- 
ranty given  on  a  sale  of  prime  singed  bacon,  evidence  was 
offered  to  shew,  that,  by  a  practice  in  the  trade,  bacon  to 
a  certain  degree  tainted  was  received  as  prime  singed 
bacon;  and  of  another  practice  by  which  the  purchaser 
was  precluded  from  all  remedy  if  he  did  not  promptly  dis- 
cover and  point  out  the  objection :  but  Heath,  J.,  rejected 
it.  And  Gibbs,  C.  J.,  afterwards  said :  "  I  cannot  think 
that  any  custom  of  trade  can  be  admissible  to  prove  the 
proposition  now  contended  for;  and  my  Brother  Heath, 
for  whose  opinion  we  have  always  felt  such  a  just  deference, 
was  right  in  this,  as  he  was  in  most  other  cases  that  ever 
came  before  him.^' 

Assuming  that  the  goods  after  their  arrival  and  being  As  to  the  riith 
landed  on  Fenning's  Wharf  were  in  the  possession  of  the  ^^^ 
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1844.        defendants  below^  they  were  in  their  possession  as  wbarf- 
BouRNs       iDgers^  and  not  as  carriers ;  and  they  are  not  liable  in  this 
••  action — Garride  v.  The  Proprietors  of  the  Trent  and  Mersey 

Nttviffation,  4  T.  R.  581 ;  In  re  Webb,  8  Tannt.  443.  If,  as 
is  alleged  in  the  second  connt,  the  contract  was  to  cany 
the  goods  from  Belfast  to  Ironmonger  Lane,  the  landing 
them  at  Fenning^s  Wharf  was  a  rightfhl  act  done  by  the  de- 
fendants below  in  the  due  performance  of  their  contract. 
Astotheoosti.      The  declaration  contained  two  counts.     To  the  first 

count  the  defendants  below  pleaded  four  pleas,  and  to  the 
second  two.  The  plaintiff  below  demurred  specially  to  the 
third  and  fourth  pleas  (to  the  first  count),  and  generally  to 
the  sixth  plea  (to  the  second  count).  The  Court  of  Com- 
mon Pleas  gave  judgment  for  the  plaintiff  below  on  all  the 
demurrers.  At  the  trial  which  afterwards  took  place,  excep- 
tions were  tendered  to  the  ruling  of  the  Lord  Chief  Jus- 
tice upon  the  issues  joined  on  the  first  and  second  pleas, 
and  the  jury  were  by  consent  discharged  from  giving  any 
verdict  as  to  the  second  count.  The  plaintiff  below  there- 
upon taxed  his  costs,  and  signed  judgment  upon  the  whole 
record.  The  Court  of  Exchequer  Chamber,  upon  the  ar- 
gument of  the  writ  of  error  and  bill  of  exceptions,  affirmed 
the  judgment  of  the  Court  below  as  to  the  demurrers  to 
the  third  and  fourth  pleas  (to  the  fourth  count),  and  also 
affirmed  the  ruling  of  the  Lord  Chief  Justice  at  the  trial, 
but  they  reversed  the  judgment  of  the  Common  Pleas  so  far 
as  related  to  the  demurrer  to  the  sixth  plea.  The  judgment 
of  the  Court  of  Common  Pleas  was  for  one  entire  sum  for 
damages  and  costs,  including  of  course  the  plaintiff's  costs 
of  the  demurrer  to  the  sixth  plea.  The  plaintiffs  in  error 
ought  not  under  these  circumstances  to  have  been  charged, 
as  they  are  by  this  judgment,  with  the  costs  in  error. 
The  judgment  of  the  Court  below  being  erroneous  as  to 
part,  they  were  perfectly  justified  in  the  course  they  took; 
The  judgment  for  costs  is  clearly  erroneous :  Everard  v. 
Patteson,  6  Taunt.  625,   2  Marsh.  304.    In  Gildart  v. 


•\ 
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Gkubtane,  12  'East,  668^  judgment  having  been  given  in  1844. 
the  Common  Fleas  for  the  plaintiffs  upon  a  special  verdict 
in  assumpsit,  which  was  reversed  in  the  Sling's  Bench,  it 
was  held  that  the  defendant  was  entitled,  not  only  to  a 
judgment  of  acquittal,  but  also  to  the  costs  of  his  defence 
in  the  Common  Pleas,  being  the  same  judgment  which 
the  Court  below  ought  to  have  given ;  the  defendant  in 
such  case  being  entitled  to  his  costs  hj  the  statute  23 
Hen*  8,  c.  15.  LordEUenborough  there  said :  "  The  Court 
is  bound  ex  officio  to  give  a  perfect  judgment  upon  the 
record  before  it.  In  this  case  the  judgment  below  was 
given  for  the  plaintiffs  upon  a  special  verdict,  where,  of 
course,  there  was  an  alternate  finding  by  the  jury,  accord- 
ing as  the  Court  should  be  of  opinion  that  the  verdict  and 
judgment  ought  to  have  been  for  the  plaintiffs  or  for  the 
defendant.  This  Court  having,  then,  been  of  opinion  that 
the  judgment  of  the  Court  of  Common  Pleas  was  errone- 
ous, and  ought  to  have  been  for  the  defendant  below, 
which  would  have  entitled  him  there  to  his  costs  on  the 
verdict  as  found  for  him,  we  should  not  do  him  all  the 
justice  which  he  is  entitled  to  receive  upon  the  record  now 
before  us,  if  we  did  not,  upon  reversing  the  judgment  be- 
low^ give  the  same  judgment  which  the  Court  below  ought 
to  have  given^  which  is,  a  judgment  for  the  costs  of  his 
defence  in  that  court,  as  well  as  a  judgment  of  acquittaL^' 
Here,  a  judgment  having  been  pronounced  by  the  Court 
of  Common  Pleas  which  was  erroneous  as  to  part,  the  writ 
of  error  was  properly  brought,  and  the  defendants  were  not 
liable  to  any  costs  of  those  proceedings.  With  respect  to 
the  costs  of  the  demurrer  upon  which  the  defendants  suc- 
ceeded by  the  judgment  of  the  Exchequer  Chamber,  they 
were  entitled  to  them  under  the  statute  of  Anne — Hal- 
lock,  102 ;  but  clearly  so  under  the  3  &  4  Will.  4,  c.  42, 
8.  80. 

Lord  Lyndhurst,  C. — I  am  of  opinion  that  there  is  no 
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1844.  foandatioD  for  the  objection  to  the  direction  of  the  Lord 
Chief  Justice  of  the  Common  Pleas  respecting  the  admis- 
sibility of  the  evidence  in  question.  It  was  not  offered  for 
the  purpose  of  enlarging  or  in  any  way  altering  the  terms  of 
the  contract;  but  merely  to  anticipate  a  case  that  might 
be  expected  to  be  made  on  the  other  side,  to  establish  an 
usage  or  custom  for  delivery  at  a  convenient  wharf.  It 
was  offered  to  shew  how  the  parties  themselves  had  on 
former  occasions  understood  and  dealt  with  the  contract. 
The  evidence  may  be  open  to  observation  on  the  ground 
that  it  is  of  instances  of  individual  contracts;  but  it  is  not 
therefore  inadmissible.  As  to  the  other  point,  my  opinion 
is  (and  in  this  I  believe  all  the  other  noble  and  learned 
lords  now  present  concur),  that  the  contract  was  to  de- 
liver to  the  consignee  in  the  port  of  London.  Instead 
of  a  delivery  to  the  consignee,  the  goods  were  placed  on 
Fenning*s  Wharf.  There  is  no  averment  to  shew  that 
such  a  delivery  is  tantamount  to  a  delivery  according  to 
the  terms  of  the  contract.  Upon  these  two  points,  there- 
fore, I  concur  in  the  opinion  expressed  in  the  Court  below. 
As  to  the  costs,  the  question  is  open  to  some  difficulty. 

Lord  Campbell. — The  fourth  plea  is  clearly  bad.  It 
professes  to  excuse  the  non-performance  of  the  contract  by 
the  plaintiffs  in  error,  but  it  shews  no  excuse.  It  does  not 
even  shew  that  a  reasonable  time  elapsed  between  the  ar- 
rival of  the  vessel  and  the  landing  of  the  goods  at  Fen- 
ning's  Wharf,  to  enable  the  consignee  to  come  and  receive 
them;  and  it  is  far  from  establishing  a  right  in  the  captain 
to  land  the  goods  on  the  instant  of  his  arrival.  With  re- 
gard to  the  evidence,  I  also  think  it  was  properly  received: 
it  was  not  offered  for  the  purpose  of  enlarging  the  terms 
of  the  contract,  but  of  explaining  the  meaning  of  the  par- 
ties at  the  time  of  entering  into  the  contract. 

Lord  Brougham. — I  also  agree  that  the  evidence  in 
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question  was  properly  admitted.    It  did  not  extend  the         1844. 
liability  of  the  ship-owner.    It  is  perfectly  competent  to  a 
party  in  this  way  to  anticipate  objections  by  introducing 
evidence  of  this  sort^  which  might  be  altogether  shut  out 
if  not  so  produced. 

JSr2e  and  Crompton,  for  the  defendant  in  error. — Sub-  Aftotheooiu. 
stantially  the  judgment  is  upon  the  first  count  only^  the 
pleas  to  which  are  confessedly  no  answer  to  the  plaintiff's 
complaint.  The  judgment  is  for  an  aggregate  sum  for 
costs:  the  record  does  not  shew  how  that  aggregate  is 
made  up.  If  the  taxation  was  objectionable^  the  objection 
should  have  been  taken  in  the  Court  below.  Here  is  an 
interlocutory  judgment  on  three  pleas — two  being  pleaded 
to  the  firsts  and  one  to  the  second  count :  there  are  also 
issues  in  fact  as  to  both  counts ;  upon  those  joined  as  to  the 
first  county  the  jury  have  found  for  the  plaintiff  below,  and 
the  costs  are  assessed  at  408,;  as  to  the  issue  of  fact  on  the 
second  count,  the  jury  are  discharged.  So  far,  therefore, 
as  related  to  this  latter  issue,  neither  party  would  be  en- 
titled to  costs.  Each  count  may  be  considered  as  a  sepa- 
rate and  distinct  action.  The  costs  of  increase  follow  the 
award  of  damages  and  costs  on  the  issues  joined  on  the 
first  count,  as  to  which  the  plaintiff  below  wholly  succeeds. 
And  the  judgment  of  affirmance  in  the  Exchequer  Chamber 
expressly  limits  itself  to  the  first  count.  The  plaintiff  be- 
low therefore  had  a  clear  right  to  the  costs  awarded  him : 
Eardley  v.  Tumcockj  Cro.  Jac.  636;  Frederick  v.  Lookup,  4 
Burr.  2018.  [Lord  Campbell, — The  judgment  of  the  Court 
of  Common  Pleas  improperly  included  the  costs  of  the  de- 
murrer to  the  sixth  plea.]  That  was  interlocutory,  and 
error  lies  not  for  that :  Samuel  v,  Judin,  6  East,  333. 

The  reversal  of  the  judgment  of  the  Court  of  Common  A§  to  the  se- 
Pleas  by  the  Exchequer  Chamber  as  to  the  sixth  plea  pro- 
ceeded upon  the  ground  that  the  second  count  of  the  de- 
claration did  not  state  that  the  defendants  below  were 
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1844.  oommon  carriers.  The  defendants  were  dearlj  clothed 
with  the  character  of  common  carriers  until  actual  deKtery 
of  the  goods  to  the  warehouse  of  the  consignee :  Hyde  t. 
The  Trent  and  Mersey  Namgaiim  Compaliy,  5  T.  R.  889; 
BUhop  V.  Ware,  3  Camp.  860 ;  Coats  v.  Chaplin,  8  Q.  B.  483; 
Abbott  on  Shipping,  7th  edit.,  p.  372  et  seq.  It  was  not 
necessary  in  terms  to  declare  against  them  as  such  :  PozsA 
Y.  Shipttm,  8  Ad.  &  E.  963,  1  P.  &  D.  4;  AnseU  v.  WaUr^ 
house,  6  M.  &  S.  885 ;  Latham  v.  Ruiley,  2  B.  &  C.  20, 
3D.&B.  211. 

Kelly  was  heard  in  reply. 

Lord  Ltndhurst,  C. — The  judgment  of  the  Court  of 
Common  Pleas  being  reversed  as  to  part,  and,  as  I  think, 
properly  so,  the  plaintiffs  in  error  were  justified  in  bringing 
their  writ  of  error ;  and  consequently  the  plaintiff  below 
was  not  entitled  to  the  costs  of  those  proceedings,  which 
are  allowed  at  311/. 

Lord  Campbell. — I  am  of  the  same  opinion.  If  the 
Court  of  Common  Pleas  were  right  in  their  decision  upon 
the  demurrer  to  the  sixth  plea,  they  were  bound  to  give 
the  plaintiff  the  costs  of  that  demurrer  when  final  judg- 
ment was  pronounced :  and  we  must  assume  that  they  did 
so.  That  judgment  having  been  partially  reversed  by  the 
Exchequer  Chamber,  upon  grounds  which  appear  to  me  to 
be  satisfactory — the  second  count  charging  the  defendants, 
not  as  common  carriers,  but  as  bailees  for  hire  and  reward 
to  do  a  particular  act — that  Court  ought  to  have  relieved 
the  defendants  from  the  costs  with  which  by  the  judgment 
of  the  Court  below  they  were  charged  in  respect  of  the 
sixth  plea.  Then  the  award  of  the  311/.  costs  in  error  was 
manifestly  wrong. 

Lord  Ltnuhurst,  C. — ^We  must  reverse  the  judgmrat 
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of  the  Exchequer  Chamber  so  far  as  relates  to  the  award-  1844. 
ing  the  sum  of  311/.  as  damages  and  costs  to  the  plainti£f 
below  for  the  delay  occasioned  by  the  writ  of  error.  The 
damages  and  costs  awarded  by  the  Court  of  Common  Pleas 
should  also  be  reduced  by  the  amount  of  the  costs  of  the 
demurrer  to  the  sixth  plea.     No  costs  to  be  allowed  here. 

The  ultimate  judgment  was  entered  in  the  following 
form: — 

"  On  which  day,  before  the  Court  of  Parliament  afore-  Jadgmeot. 
said,  come  &c. :  whereupon,  all  and  singular  the  premises 
being  seen  and  by  the  Court  of  Parliament  aforesaid  now 
here  fully  understood,  and  as  well  the  record  and  proceed- 
ings aforesaid,  and  the  judgment  thereon  given,  as  the 
matters  and  causes  by  the  said  Richard  Bourne,  &;c.,  above 
assigned  for  error,  being  diligently  examined  and  inspect- 
ed^  and  mature  deliberation  thefton  had,  it  appears 
to  the  said  Court  of  Parliament  now  here,  that,  in  the 
record  and  proceedings  aforesaid,  and  in  the  giving  of  the 
judgment  of  the  said  Court  of  our  lady  the  Queen  be- 
fore her  Justices  of  the  Bench  at  Westminster  aforesaid, 
and  in  the  affirming  thereof  in  part  as  aforesaid,  and  in  the 
giving  of  the  judgment  of  the  said  Court  of  our  said  lady 
the  Queen  before  the  Justices  and  Barons  in  the  Exche- 
quer Chamber  aforesaid,  there  is  manifest  error ;  Therefore 
it  is  considered  by  the  said  Court  of  Parliament  now  here, 
that  so  much  of  the  said  judgment  given  in  the  said  Court 
of  our  said  lady  the  Queen  before  her  Justices  of  the 
Bench  at  Westminster  aforesaid  as  awards  734/.  to  the  de- 
fendant in  error  (plaintiff  in  the  original  action)  for  his 
costs  and  charges  adjudged  of  increase  to  the  said  Samuel 
Gatliff  (defendant  in  error) ;  and  also  the  judgment  of 
the  Court  of  Exchequer  Chamber  in  so  far  as  it  affirms  the 
said  part  of  the  said  judgment  of  the  Common  Pleas ;  be 
reversed,  annulled,  and  entirely  set  aside :  And  it  is  fur- 
ther considered  that  the  defendant  in  error  do  recover 
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1844.  against  the  defendants  (plaintiffs  in  error)  his  damages 
and  costs  by  the  jury  aforesaid  in  form  aforesaid  assessed, 
together  with  729/.  for  his  costs  and  chains  of  increase  in 
the  said  Conrt  of  Common  Pleas  (8)  about  his  suit  in  re- 
spect of  the  first  count  of  his  said  declaration;  making  the 
damages^  costs,  and  charges,  in  the  whole,  15112. :  And  it 
is  further  considered  that  so  much  of  the  said  judgment  of 
the  said  Court  of  our  lady  the  Queen  before  the  Justices 
and  Barons  in  the  Exchequer  Chamber  aforesaid  as  ad- 
judged 311/L  to  the  said  defendant  in  error  for  his  damages, 
costs,  and  chaiges,  which  he  had  sustained  and  expended  by 
reason  of  the  delay  in  the  execution  of  the  said  judgment  of 
the  said  Court  of  our  lady  the  Queen  before  the  Juatices  of 
the  Bench  at  Westminster  aforesaid  as  to  the  said  first 
count,  on  pretence  of  prosecuting  the  said  writ  of  error,  be 
reversed,  annulled,  and  entirely  set  aside :  And  it  is  further 
considered  that  in  all  dlher  respects  the  said  judgment  of 
the  Court  of  Exchequer  Chamber,  and  so  much  of  the 
judgment  of  the  Court  of  Common  Pleas  as  is  therein 
affirmed,  be  affirmed  and  stand  in  full  force  and  effect: 
And  thereupon  the  record  aforesaid,  and  also  the  process 
had  in  the  Court  of  ParUament  aforesaid  on  the  premises, 
are  sent  back  by  the  said  Court  of  Parliament  to  the  Court 
of  our  lady  the  Queen  before  her  Justices  of  the  Bench  at 
Westminster  aforesaid,  to  do  execution  thereupon,  kc" 

(8)6^  being  the  costs  of  the  demurrer  to  the  sixth  plea. 


T 
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1844. 
The  Stockton  and  Dablinoton  Railway  Company  v. 

Barrett.  Wednrsday^ 

Sept.  4M. 

HIS  was  an  actioa  of  assumpsit  for  money  had  and  In  railway  acts, 
received  by  the  defendants  to  the  use  of  the  plaintiff,  and  posing^^Tr 
tat  money  found  due  from  the  defendants  to  the  plaintiff  ^^^^*  if  Acre 

•^  »^  be  any  ambi- 

OQ  an  account  stated.     Plea,  non  assumpsit.  guity  therein, 

The  cause  was  tned  before  Yaughan,  J.,  at  the  sittings  strued  most 

in  London  after  Trinity  Term,  1837,  when  the  jury  re-  S^^J^S^^ 

tamed  a  special  verdict,  which  stated  in  substance,  that,  ^^^  >n  fayour 

'^  '  '  '   of  the  public. 

m.  divers  days  and  times  between  the  first  of  July,  1836,  By  their  act 

ind  the  1st  of  November,  1836,  the  plaintiff  below  sent,  ^on!  i  a^'c'eo. 

br   the   purpose  of  the  same  being  "shipped   for  ex-  ^J^stoiton^^' 

KMrtation,"  and  which  were  afterwards,   and  before  tlie  and  Darlington 

Railway  Com- 

«veral   demands  and    payments   hereinafter  mentioned,  panywereim. 

ibipped  and  exported  in  pursuance  of  the  said  purpose,  ^^^^  amongst 

tevend    parcels  of   coals,  amounting  in    the  whole  to  others,  Ac  fol- 

L6,950  tons,  along  divers  parts  of   the   Stockton  and  duties  for  arti- 

Darlington  Company^s   railway,  and   over   and  along  a  by  their  rail- 

certain    inclined  plane    called  the   Brusselton  Inclined  aiUoaf**8^^^ 

Plane  on  the  said  railway,  and  that  for  and  in  respect  of  ^uch  ram  as  the 

•^  company  shall 

zbe  csarriage  of  the  coals  so  conveyed  as  hereinbefore  men-  from  time  to 
doned  the  company  demanded  of  and  required  the  defend-  appoint,  not 
ant  in  error  to  pay  the  three  several  sums  of  987/.  1  Is.  Sd.,  "J*^"^^''' 
10«.,  and  20Ly  amounting  in  the  whole  to  1411/.  11«.  8</.,  mile:"    "  For 

_    ,  ^        °  ,  .  ,    ,  ,      all  the  articles, 

instead  of  the  sum  of  282/.  3/.  4d.,  which  latter  sum  only  matters,  and 

things  for  which 
ft  tomuige  is  hereinbefore  directed  to  be  paid,  which  riiall  pass  the  inclined  planes  upon  the  said 
railwaya,  aoch  som  as  the  company  shall  appoint,  not  exceeding  If.  per  ton  :"  **  And  for  all 
eomt  which  shall  be  shipped  on  board  of  any  Tcssel  or  Teasels  in  the  port  of  Stockton-upon-Tees 
^ormmid  [the  only  preriona  mention  of  the  port  being  in  s.  I.  where  it  is  described  as  the  port 
mmd  town  of  Stockton-npon-Tees] /or  the  purpose  qf  exportation,  not  exceeding  one  halfpenny 
per  toa  per  mile." 

Under  the  authority  of  a  rabsequent  act,  9  Geo.  4,  c.  Ixi.,  the  Clarence  Railway  Company 
eoiMtnicCed  m  railway  from  a  place  on  the  Rtrer  Tees  called  Port  Clarence,  communicating  with 
tbe  Stockton  and  Darlington  Railway  at  a  place  called  Sim  Pasture  :~ 

Held — first,  that  coal  shipped  for  London  was  coal  •*  shipped  for  the  purpose  of  exportation" 
within  tbe  meaning  of  the  act,  and  therefbiv  chargeable  only  with  the  duty  of  one  halfpenny 
per  ton  per  mile. 

Scoondlyv  that  eoal  shipped  for  exportation  was  liable  to  the  inclined  plane  duty. 

Thirdly,  that  Port  Clarence  and  a  place  called  Middlesborongh,  both  on  the  River  Tecs,  were 
for  this  pnrpoae  within  the  port  of  Stockton-npon-Tees. 
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The  Stockton 

AND 

Darlington 
Railway  Co. 

V. 

Bajlkbtt. 


Coals  from  the 
plaintiff's  col- 
lieriea  sent  by 
the  defendants' 
railway  to  Sim 
Pkstore, 


and  thence  by 
the  Clarence 
Railway  to  Port 
Clarence,  for 
shipment. 


the  plaintiff  below  contended  that  the  company  ought  of 
right  to  have  demanded  and  charged,  according  to  the 
provisions  of  their  act  of  incorporation,  1  &  2  Geo.  4,  c. 
xliv,  for  the  tonnage  of  all  goods,  wares,  and  merchandize, 
and  other  things  carried  or  conveyed  along  the  said  rail- 
way and  branches  and  inclined  planes  of  the  company; 
and  that  the  plaintiff  below,  having  previously  tendered 
the  snm  of  282/.  3«.  Ad.,  to  the  company,   which  they 
refused  to  receive,  paid  them  the  three  several  sums  of 
987/.  1  \8,  Sd.f  404/.,  and  20/.,  amounting  in  the  whole  to 
1411/.  11«.  8d.y  so  demanded  as  aforesaid,  in  order  to  avoid 
a  distress,  but  under  protest,  and  also  under  an  agreement 
with  the  company  that  he  should  be  entitled  to  recover 
back  the  whole  or  any  part  of  the  said  several  sums  so  paid 
by  him  to  the  company,  if  the  same  were  not  legally  due 
when  so  paid. 

The  special  verdict,  which  is  fully  set  out  ante  Vol.  2,  p. 
337,  and  in  2  Man.  &  6r.  134,  amongst  other  things  also 
stated — ^That,  on  divers  days  and  times  between  the  said  Ist 
July,  1836,  and  the  said  1st  November,  1836,  the  plaintiff 
sent,  for  the  purpose  of  the  same  being  shipped  and  con- 
veyed as  hereinafter  mentioned,  several  parcels  of  coals, 
amounting  together  to  10,000  tons  of  coals,  firom  a  certain 
colliery  called  the  Gordon  Colliery,  situate  at  a  distance  of 
eight  miles  from  Sim  Pasture  aforesaid,  and  also  several 
parcels  of  coals,  amounting  to  6,000  tons,  from  a  certain 
other  colliery  called  the  Norwood  Colliery,  situate  at  a 
distance  of  nine  miles  firom  Sim  Pasture  aforesaid,  along 
the  defendants'  railway,  unto,  along,  and  over  the  Brusael- 
ton  Inclined  Plane,  and  firom  thence  along  the  defendants' 
railway  to  Sim  Pasture  aforesaid,  and  firom  Sim  Pasture 
aforesaid,  unto  and  along  the  said  Clarence  Railway  and 
branches  thereof,  to  Port  Clarence  aforesaid ;  and  that,  at 
the  times  the  several  parcels  of  coals  were   so  sent  and 
carried  as  aforesaid,  the  defendants  had  a  toll-house  upon 
their  said  railway  near  the  junction  of  the  said  railways  at 
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Bakubtt. 


Sim  Pasture  aforesaid^  and  that  the  said  several  parcels  of        1844. 
coals  were  weighed  at  the  said  toll-house  by  an  agent  of  theStockton 
the  defendants  there,  and  on  those  several  occasions  the         ^^^ 

Darlington 

servant  of  the  plaintiff  who  had  the  care  of  the  waggons  in  Railway  Co. 
which  the  said  coals  were  respectively  loaded^  delivered  to 
the  said  agent  of  the  defendants  attending  there  for  that 
purpose  at  the  said  toll-house,  tickets  in  the  form  follow- 
ing, mutatis  mutandis  as  to  the  date,  name  of  pit,  number 
of  waggons,  weight,  &c.-— 

"  No.  97.  "  October,  27th,  1836. 

''Gordon  Pit  Export. 
"  Return  Ticket. 
"The  Raflway  Compaiiy  will  deliver  eight  waggons  of  coab,  as  below,  for 
Export. 


Nos. 

Weight. 

Description. 

Destination. 

47 

55 

257 

55 

37 

54 

130 

56 

Round. 

To.  Ralph  Darling. 

313 

57 

89 

55 

Export 

275 

56 

By 

Clarence. 

124 

54 

Wm.  Lishman,  Agent." 

22     2 

the  weight  columns  being  filled  up  at  the  toll-house,  and 
all  the  tickets  being  signed  by  William  Lishman,  who  was 
an  agent  of  the  plaintiff  acting  at  the  Gordon  Colliery,  but 
not  the  servant  of  the  plaintiff  who  delivered  the  tickets  as 
aforesaid ;  and  that,  at  the  time  the  tickets  were  so  deli-  i>i>ty  de. 

Dandecl* 

yered  as  aforesaid  to  the  agents  of  the  defendants,  he  told 
the  person  who  delivered  the  same  that  the  defendants 
considered  that  they  had  no  control  over  the  coals  when 
they  left  their  railway  at  Sim  Pasture  aforesaid,  and  that 
the  defendants  would  require  the  plaintiff  to  pay  for  the 
transit  of  the  said  coals  according  to  the  usual  tonnage 
rate  charged  by  the  defendants  for  coals  carried  from  Sim 

F  f2 


644  IN  THE  HOUSE  OF  LORDS^ 

1844.        Pasture  aforesaid,  along  the  defendants'  railway  and  the 
ThzStocktoit  ^r^^ches  thereof  for  consumption  within  the  limits  of  the 
AND         port  of  Stockton-upon-Tees  aforesaid : 

Darlington  ^,         ,        ,  .  t»  ^^ 

Railway  Co.  That  the  plaintiff,  in  pursuance  of  the  purpose  aforesaid, 
Bakilbtt.  shipped  the  said  several  and  respective  parcels  of  coals  on 
Coals  shipped  l>o^  of  vessels  lying  at  Port  Clarence  aforesaid,  untkm 
**  ^^'f ^*Lon-  ^^  ^^^  ^^  Stockton-upon-Tees  aforesaid^  for  the  port  <rf 
don.  London,  in  that  part  of  the  United  Kingdom  called  Eng- 

land, for  consumption  there ;  and  that  the  said  coals,  being 
so  shipped  as  aforesaid,  were  afterwards,  and  before  the 
several  demands  and  payments  thereinafter  mentioned, 
respectively  carried  and  conveyed  by  the  said  vessels  from 
Port  Clarence  aforesaid  to  London  aforesaid,  for  consump- 
tion there : 
Coals  from  the       That,  ou  divers  days  and  times  between  the  said  Ist 

glaintiff 's  col- 
eriessentby    July,  1836,  and  the  said  Ist  November,  1836,  the  plain- 

J^^J^^S-  tiff  sent,  for  the  purpose  of  the  same  being  shipped  and 
diesborough  for  conveyed  as  thereinafter  mentioned,  several  parcels  of 

coals,  amounting  in  the  whole  to  four  hundred  tons,  from 
the  said  Gt)rdon  Colliery,  and  also  several  parcels  of  coals 
amounting  in  the  whole  to  four  hundred  tons,  from  the 
said  Norwood  Colliery,  along  the  defendants'  railway,  un* 
to,  along,  and  over  the  said  Bmsselton  Inclined  Plane, 
and  from  thence  along  the  defendants'  railway,  and  the 
Middlesborongh  branch  thereof,  to  Middlesborough ;  and 
that,  at  the  times  the  several  last-mentioned  parcels  of 
coals  were  so  sent  and  carried  as  aforesaid,  the  defendants 
had  a  toll-house  upon  their  said  railway  near  the  junction 
of  the  said  railways  at  Sim  Pasture  aforesaid,  and  tiiat 
the  said  several  parcels  of  coals  last  aforesaid  were  weigh- 
ed at  the  said  toll-house  by  an  agent  of  the  defendants 
there,  and  on  those  several  occasions  the  servant  of  the 
plaintiff  who  had  the  care  of  the  waggons  in  which  the 
said  last-mentioned  coals  were  respectively  loaded,  de^ 
livered  to  the  said  agent  of  the  defendants  attending  there 
for  that  purpose  at  the  said  toll-house,  tickets  in  the  form 


7  &  8  VICTOKIiB. 


645 


following,  mutatis  mutandis  as  to  date,  name  of  pit,  num-         1844. 
bera  of  waggons,  &c.—  Th^s^on 


"No.  1. 


AND 


4< 


Gordon  Wallsknd  Coals. 


"  July  l8t,  1836.         Dablinoton 

Railway  Co. 

V. 


'*  Hie  Rtilway  Comptny  will  delxTer  to  Mr.  Ralph  Darling,  Middleaborough,        Barbbtt. 
d^t  waggons  of  coals,  as  below,  for  export. 


69 

183 

204 

*'Wm.  Lishman, 

66 

Agent." 

250 

265 

0 

0 

all  the  said  tickets  being  signed  by  William  Lishman,  who 
was  an  agent  of  the  plaintiff  acting  at  the  said  Gbrdon 
CSolliery,  but  not  the  said  servant  of  the  plaintiff  who  de- 
Kvered  the  tickets  as  last  aforesaid : 

That  the  plaintiff,  in  pursuance  of  the  purpose  afore- 
said, shipped  the  said  several  last-mentioned  parcels 
of  coals  on  board  of  vessels  lying  at  Middlesborough 
aforesaid,  for  the  port  of  London  aforesaid,  for  consump- 
tion there;  and  that  the  said  last-mentioned  coals,  being 
90  shipped  as  last  aforesaid,  were  afterwards,  and  before 
the  several  demands  and  payments  thereinafter  mentioned, 
respectively  carried  and  conveyed  by  the  said  last-men- 
tioned vessels  from  Middlesborough  aforesaid  to  London 
aforesaid,  for  consumption  there : 

That,  for  and  in  respect  of  the  coals  so  conveyed  to  and 
shipped  at  Port  Clarence  as  hereinbefore  mentioned,  in 
addition  to  a  charge  for  haulage  not  in  dispute  between 
the  parties,  the  defendants  demanded  and  required  the 
plaintiff  to  pay  tonnage  for  the  transit  of  such  coals  along 
the  said  railway  of  the  defendants  to  Sim  Pasture  as  afore- 
said, at  and  after  the  rate  of  l^d.  per  ton  per  mile,  being 
the  ntual  tonnage  rate  chained  by  the  defendants  for  coals 
carried  to  Sim  Pasture  aforesaid  along  the  defeudants^ 


Coals  shipped 
at  Middles- 
borough for 
London. 


Duty  received 
by  the  defend, 
ants  for  the 
coals  sent  to 
Port  Clarence. 


646  IN  THE  HOUSE  OP  LORDS^ 

1844.         railway  and  the  branches  thereof  for  consamption  within 
"     "  the  limits  of  the  port  of  Stockton-upon-Tees  aforesaid,  in 

AND  the  whole  amounting  to  987/.  11«.  Sd.,  and  also  the  ad- 

Railway  Co.  ditional  duty  or  sum  of  6d.  per  ton  upon  the  same  coals 
BABurr.      ^^'  ^^^  ^^  respect  of  the  said  transit  or  passage  thereof 
Indined  plme    ^^®'  *^®  ^^  Brusselton  Inclined  Plane  as  aforesaid,  in 
^^^'  the  whole  amounting  to  404/;  and  that,  for  and  in  re- 

spect of  the  said  coals  so  conveyed  to  and  shipped  at  Mid- 
Dntjrecehred     dlesborough  as   aforesaid,   in   addition  to  a  charge  for 

for  coaIs  Mot  to  ... 

Biiddiesbo-        haulage  not  in  dispute  between  the  parties,  the  defendants 
'^^"^  demanded  and  required  the  plaintiff  to  pay  tonnage  for 

the  transit  of  such  last-mentioned  coals  along  the  said  rail- 
way of  the  defendants  to  Middlesborough  aforesaid  at  and 
Indmed  plane    after  the  rate  of  one  halfpenny  per  ton  per  mile,  and  also 

the  additional  duty  or  sum  of  6^.  per  ton  upon  the  last- 
mentioned  coals,  for  or  in  respect  of  the  transit  or  pas- 
sage thereof  over  the  said  Brusselton  Inclined  Plane  as 
aforesaid,  which  last-mentioned  additional  duty  amounted 
in  the  whole  to  20/.;  all  such  charges  and  demands  for 
tonnage  and  inclined  plane  dues  and  duties  so  made  and 
demanded  as  thereinafter  mentioned  being  respectively 
according  to  the  rates,  tolls,  inclined  plane  dues,  and 
duties  so  directed,  appointed,  affixed,  and  stuck  up  as  afore- 
said: 
Datiea  paid  That,  after  the  said  demands,  the  said  several  sums  of 

aod  after  a  ten.   ^^7L  lls.  8rf.,  404/.,  and  20/.,  were  respectively  paid  by 
^^'  the  plaintiff  to  the  defendants ;  and  the  same  sums  were 

and  each  of  them  was  so  paid  by  the  plaintiff  to  avoid  a 
distress  and  under  protest,  and  after  the  sum  of  282/.  3s.  4atL 
(being  at  the  rate  of  one  halfpenny  per  ton  per  mile  for 
the  tonnage  of  the  several  quantities  of  coals  so  carried 
and  conveyed  by  the  defendants  to  Sim  Pasture  afore- 
said, and  thence  carried  along  the  Clarence  B^ilway  and 
branches  thereof  to  Port  Clarence,  and  there  shipped  as 
aforesaid,)  had  been  tendered  by  the  plaintiff  and  refused 
by  the  defendants ;  and  that  the  said  several  sums  were 
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10  paid  by  the  plaintiff  under  an  agreement  with  the  de-         1844. 
fendants  that  the  plaintiff  should  be  entitled  to  recover  thbStockton 
back  the  whole  or  any  part  of  the  said  several  sums  so         ^^^ 
paid  by  him  to  the  defendants  as  aforesaid^  by  the  within-   Railway  Co. 
mentioned  suit^  if  the  same  were  not  legally  due  when  so     babutt. 
paid  as  aforesaid : 

That  no  part  of  the  said  coals  so  carried  and  conveyed  Bmsseiton  in- 
from  the  said  Gtordon  and  Norwood  Collieries  to   Sim  on?ytiMd?* 
Pasture  and  Middlesborough  respectively  was  carried  or 
conveyed  over  any  inclined  plane  belonging  to  the  de- 
fendants^ except  the  said  Brusselton  Inclined  Plane : 

That  Middlesborough  and  Port  Clarence  are  on  oppo-  ReUtiTe  pori. 
site  banks  of  the  Biver  Tees^  at  the  distance  of  one  mile  diesboroogh 
from  each  other,  and  nearly  equally  distant  from  the  mouth  ^^J^°^  ^^'' 
of  the  said  river;  that  the  distance  from  Sim  Pasture  to 
Stockton,  by  the  defendants'  railway,  is  seventeen  miles 
mnd  a  quarter,  and  from  Stockton  to  Middlesborough,  by 
the  defendants'  railway,  is  four  miles,  and  from  Sim  Pas- 
ture to  Middlesborough  by  the  defendants'  railway,  avoid- 
ing Stockton,  is  twenty  miles  and  a  half;  and  that  the 
distance  from  Sim  Pasture  to  Port  Clarence,  by  the  Cla- 
rence Railway,  is  sixteen  miles : 

That  the  only  place  for  the  shipment  of  coals  carried  Vlaca  for  ship- 
along  the  defendants*  railway  as  constructed  under  the  carried  by  the 
first   act,   was,   Stockton-upon-Tees,   within  the   port  of  ^^^y.**** 
Stockton-upon-Tees ;   and  that,   at  the  times  when  the 
said  several  coals  were  so  carried  and  conveyed  as  afore- 
said, the  only  places  for  the  shipment  of  coals  carried 
down  the  defendants'  railway  and  the  branches  thereof 
from  Sim  Pasture,  below  the  Junction  of  the  Clarence 
Bailway,  and  the  defendants'  railway,  were,  Stockton-upon- 
Tees  and  Middlesborough  aforesaid : 

That,  until  the  construction  of  the  defendants'  railway.  Defendants  no 
coals  were  not  shipped  for  sale  in  the  said  port  of  Stock-  ^troioTerthe 
ton-upon-Tees ;  that  the  defendants  have  no  property  in  ^iy^oriiTport 
or  control  over  the  said  Clarence  Railway  or  Port  Clarence  Clarence. 
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1844.         aforesaid^  and  that  Port  Clarence  aforesaid^  and  all  the 

Thb  Stockton  ®*^^*^8>  buildings,  and  places  for  the  shipment  of  ooals 

AND         there,  and  all  the  lands  immediately  surrounding  the  same, 

Darlington  ,  _  _    _  «  .  -  ^, 

Railway  Co.  are  the  sole  property  of  the  company  of  proprietors  of  the 

Babjubtt.      Clarence  Railway ;  that,  ever  since  the  construction  of  the 

Clarence  Railway,  coals  gotten  from  various  other  pits, 

and  conveyed  upon  the  Clarence  Railway,  and  not  upon 

any  part  of  the  defendants'  railway,  have  been  and  nre 

shipped  at  Port  Clarence;  and  that,  about  a  quarter  of  a 

mile  from  Port  Clarence,  on  the  opposite  side  of  the  river, 

is  a  place  called  Cargo  Fleet,  for  the  landing  of  goods  and 

other  merchandize : 

State  of  things        That,  before  the  passing  of  the  1  &  2  6ea  4^  c.  zliv, 

pasnng  of  the     there  was  no  railway  £rom  which  ooals  could  be  shipped  at 

^^nts'fint  ^jjg  p^j^  ^£  Stockton-upon-Tees  aforesaid,  or  along  which 

coals  could  be  carried  for  exportation  there;  and  that 
Hartlepool  and  Seaham,  where  there  are  harbours  and 
staiths  and  places  for  the  shipment  of  coal,  made  and 
erected  subsequently  to  the  constmction  of  the  defend- 
ants' said  railway  and  branches,  are  respectively  within 
the  port  of  Stockton-upon-Tees  aforesaid,  Hartlepool  be* 
ing  twelve  miles,  and  Seaham  twenty-two  miles  from  the 
town  of  Stockton  aforesaid  ;  but  that  coals  passing  along 
the  defendants'  railway  and  branches,  or  any  part  thereof 
respectively,  are  not  shipped  at  either  of  the  said  last- 
mentioned  places. 

The  special  verdict  was  argued  in  the  Court  of  Common 
Pleas  by  Sir  T.  Wilde,  S.  G.,  for  the  plaintiflF,  and  by 
Chofmeil,  Serjeant,  for  the  defendants,  and  on  the  5th  of 
December,  1840,  the  Court  gave  judgment  for  the  plain- 
tiff— holding,  first,  that  coal  shipped  for  London  was  coal 
^'  shipped  for  the  purpose  of  exportation  "  within  the  mean- 
ing of  the  1  &  2  Geo.  4,  c.  xliv,  and  therefore  chargeable 
only  with  the  duty  of  one  halfpenny  per  ton  per  mile ; 
secondly,  that  coal  shipped  for  exportation  was  liable  to 
the  additional  duty  for  passing  the  Brusselton  Inclined 
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ne;  and  thirdly^  that  Port  Clarence  and  a  place  called         1844. 
iddlesborough^  both  on  the  river  Tees,  were  for  this  pur-  tmStocktok 
within  the  port  of  Stockton-upon-Tees.     The  plaintiff   ^    ^^^ 

"^  *  Darlington 

iliereupon  had  judgment  for  705/.  Ss.  4id.  Railway  Co. 

Upon  this  judgment  the  defendants  below  brought  a  bamlbtt. 
of  error,  which  came  on  for  argument  in  the  Exche- 
cjner  Chamber  on  the  6th  of  December,  1841,  before  Lord 
^binger,  C.  B.,  Parke,  B.,  Patteson,  J.,  Alderson,  J.,  Wil- 
liams, J.,  Coleridge,  J.,  and  Rolfe,  B.,  and  was  ai^ed  by 
JSKr  W.  FoUett,  for  the  plaintiffs  in  error,  and  by  Sir  Thomas 
JFilde,  for  the  defendant  in  error.  The  Court  on  the  15th  of 
^February,  184i2,  afSrmed  the  Judgment  of  the  Court  be- 
low :  vide  ante,  Vol.  3,  p.  803. 

The  plaintiffs  in  error  thereupon  brought  a  writ  of  error  Assignment  of 
aretumable  in  Parliament,  assigning  for  errors, ''  that,  in  the 
:Tecord  and  proceedings  aforesaid,  and  in  giving  the  judg- 
jnent  aforesaid,  there  is  manifest  error,  in  this,  that  it  ap- 
pears by  the  record  aforesaid,  that,  in  and  by  the  judgment 
aforesaid,  it  was  and  is  adjudged  that  the  said  company 
were  not  legally  entitled  to  charge  for  the  tonnage  of  the 
said  coals  in  and  by  the  aforesaid  verdict  in  that  behalf 
found  to  have  been  carried  and  conveyed  along  the  said 
railway  of  the  said  company  to  Sim  Pasture,  in  the  special 
verdict  mentioned,  and  thence  along  the  said  Clarence 
Railway  to  Port  Clarence  aforesaid,  within  the  port  of 
Stockton  aforesaid,  and  there  shipped  to  be  conveyed  to 
the  port  of  London  aforesaid  for  consumption  there,  more 
than  after  the  rate  of  one  halfpenny  per  ton  per  mile ; 
whereas  by  the  law  of  the  land,  and  according  to  the  said 
statutes  in  the  said  verdict  in  that  behalf  mentioned,  some 
or  one  of  them,  the  said  company,  were  legally  entitled  to 
charge  more  than  one  halfpenny  per  ton  per  mile  for  and 
in  respect  of  the  tonnage  of  such  coals  :  and  also  there  is 
error  in  this,  that  the  judgment  aforesaid  by  the  record 
Aforesaid  appears  to  have  been  given  for  the  plaintiff  (be- 
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\844.        lo^)  to  have  and  maintaiii  his  aforesaid  action  aguoEt  thfl 

"     ■  said  company  for  the  said  sum  of  705/.  8».  4rf.  within  meB- 

ilvo         tioned ;  whereas  by  the  law  of  the  land  the  said  jadgmeot 

railwjvt  Co.  ought  to  have  been  given  for  the  said  company  ag«in«t  tht 

plfdntiCF  (below)  in  respect  of  the  said  last-mentioned  nun 

of  money :  and  the  said  company  pray  that  the  jndgmot 

aforesaid,  for  the  erroTB  aforesaid,  and  for  other  errors  in 

the  said  record  and  proceedings  herein,  may  be  revened, 

annulled,  and  altogether  held  for  nought,  and  that  the  laid 

company  may  be  restored  to  all  things  which  they  Inn 

lost  by  reason  of  the  said  judgment." 

The  case  was  argued  by  Sir  W.  Follell  for  the  pl^ntifTl 
in  error,  and  by  Sir  T.  ffllde,  Serjeant,  for  the  defendMl 
in  error.  The  arguments  nrged,  and  the  several  clausa 
of  the  several  acts  of  parliament,  and  the  authorities  thtl 
were  referred  to,  were  substantially  the  same  as  those  urged 
and  cited  on  the  two  former  arguments. 

The  clauses  mainly  relied  on  were,  a.  63.  of  the  1  & ! 
Geo,  3,  c.  xliv,  by  which,  "in  consideration  of  the  gresl 
charge  and  expense  which  the  company  must  inciur  and 
sustain  in  making  and  maintaining  the  said  railffsrsfir 
tramroads,"  it  was  enacted  that  "  it  should  be  lawful  (v 
the  company  from  time  to  time  and  at  all  times  thcreafts 
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direct  or  appoint^  not  exceeding  the  sum  of  4ad.  per  ton  per         1844. 

inile :"  Xhb  Stockton 

2.  "For  aU  coal,  coke,  culm,  cinders,  stone,  marl,  sand,  p^^^^^^^^^ 
lime,  clay,  ironstone,  and  other  minerals,  building  stone,  Rauwat  Co. 
pitching  and  paving  stone,  bricks,  tiles,  slates,  and   all      bakutt. 
gross  and  unmanufactured  articles,  and  building  materials, 

such  sum  as  the  said  company  of  proprietors  shall  from 
time  to  time  direct  and  appoint,  not  exceeding  the  sum  of 
4rf.  per  ton  per  mile :" 

3.  "  For  all  lead  in  pigs  or  sheets,  bar  iron,  waggon  tire, 
timber,  staves,  and  ieals,  and  all  other  goods,  commodities, 
wares,  and  merchandizes,  such  sum  as  the  said  company  of 
proprietors  shall  from  time  to  time  direct  and  appoint,  not 
exceeding  the  sum  of  6d.  per  ton  per  mile :" 

4.  "  For  all  the  articles,  matters,  and  things  for  which  a 
tonnage  is  hereinbefore  directed  to  be  paid,  which  shall 
pass  the  inclined  planes  upon  the  said  railways  or  tram- 
roads,  such  sum  as  the  said  company  of  proprietors  shall 
iqppoint,  not  exceeding  the  sum  of  Is.  per  ton.'' 

5.  ''  And  for  all  coal  which  shall  be  shipped  on  board  of 
any  vessel  or  vessels  in  the  port  of  Stockton-upon-Tees 
aforesaid,  for  the  purpose  of  exportation,  such  sum  as  the 
said  company  of  proprietors  shall  appoint,  not  exceeding 
the  sam  of  one  halfpenny  per  ton  per  mile.'' 

The  60th  section  of  the  9  Geo.  4,  c.  Ixi,  which  imposes   9  Geo.  4,  c.lzi« 
upon  all  coal  &c.  carried  upon  the  Clarence  Railway  "  for  "' 
exportation,"  such  duty  or  toll  as  the  company  should 
from  time  to  time  direct  or  appoint,  not  exceeding  ^d.  per 
ton  per  mUe,  and,  for  coal  &c.  carried  upon  the  said  rail- 
way "  for  home  consumption,'^  not  exceeding  l^d.  per  ton 
per  mile ;  and  the  37th  section  of  the  10  Geo.  4,  c.  cvi  (for, 
amongst  other  things,  amending  the  last-mentioned  act), 
which  enacts  "  that  all  coal,  culm,  coke,  cinders,  and  other 
articles  which  shall  be  shipped  on  board  any  vessel  in  the 
Uiver  Tees,  and  entered  at  the  Custom  House  of  the  port 
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of  Stockton-upon-Tecs,  shall  be  deemed  and  token tobe 
"_        for  exportation  under  the  recited  act  and  this  act." 

And  the  Slst  section  of  the  4  Geo,  4,  c.  xxxiii,  wbichii 
Co.  fa  follows: — "  Aud  whercHs  by  the  said  recited  act  [1  il 
^  Geo.  4,  c.  xliv,  s.  62],  the  said  coiupauy  of  proprietonwK 
authorized  &nd  empowered  firoiu  time  to  time,  and  at  ill 
■2''  times  thereafter,  to  ask,  demand,  sue  for,  recover,  mi 
receive  for  the  tonnage  of  all  articles,  matters,  and  tbinji 
for  which  a  tounagc  duty  was  therein  directed  to  be  pad, 
which  should  pass  the  inclined  planes  upou  the  said  rail- 
ways or  tramroads,  such  sum  as  the  said  compBoy  ofpi» 
prietors  should  appoint,  not  csceeding  the  sum  of  U  pa 
ton  r  and  whereas  at  the  time  of  the  passing  of  the  wd 
recited  act  it  was  uodcrstood  and  considered  that  oh 
inclined  plane  only  would  be  necessary  upou  the  said  nil- 
ways  or  tramroads  thereby  authorized  to  be  made;  bal, 
inasmuch  as  by  reason  of  the  deviations  and  altemlioDi 
hereby  authorized  to  be  made,  and  by  which  it  appeartil* 
length  of  the  said  railways  or  tramroads  will  be  shortjoel 
three  miles  or  thereabouts,  a  greater  number  of  indiw^ 
planes  will  be  requisite :  be  it  therefore  enacted  that  it 
shall  and  may  be  lawful  to  and  for  the  said  compwi"' 
proprietors  from  time  to  time  and  at  all  times  hereal^f?" 
aak)  demand,  take,  recover,  and  receive,  to  and  for  tbe 
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Darlington 
Railway  Co. 

V. 

BAmaiTT. 

the  port  of 
Stockton 
within  the  act. 


Indinod-pltne 
doty  ptyaUe 
in  lidaitioii  to 
mileage. 


way  and  shipped  on  board  any  vessel  or  vessels  in  the  port 
of  Stockton-upon-Tees  for  the  purpose  of  exportation. 
Several  quantities  of  coal  were  conveyed  along  the  railway 
to  its  junction  with  the  Clarence  Railway,  and  thence 
along  the  latter  railway  to  Port  Clarence,  where  it  was 
shipped  for  London.  Port  Clarence  is  within  the  limits 
of  the  port  of  Stockton-upon-Tees.  It  is  contended  by 
the  plaintiffs  in  error  that  they  are  not  nnder  these  cir- 
cumstances confined  to  the  reduced  duty;  that  such  re- 
duced duty  is  limited  to  cases  where  the  coal  is  carried 
along  the  line  to  its  terminus  at  or  near  Stockton  :  that 
the  "  port  of  Stockton-upon-Tees  "  means  '^  the  town  and 
port  of  Stockton/'  and  not  the  port  of  Stockton  in  its  more 
extended  sense,  and  which  includes  Hartlepool,  Seaham, 
and  other  places  several  miles  distant  from  Stockton ;  that 
the  words  of  the  act  are  "  the  port  of  Stockton-upon-Tees 
aforesaid/'  and  have  reference  to  the  preamble,  in  which 
the  port  is  always  mentioned  in  connection  with  the  town 
— ^the  town  and  port  of  Stockton-upon-Tees.  But  the  words 
of  the  clause  by  which  the  duty  is  imposed  make  no  men- 
tion of  the  town.  The  duty  is,  upon  coals  '^  shipped  on 
board  of  any  vessel  in  the  port  of  Stockton-upon-Tees 
aforesaid :"  and  I  think  therefore  the  word  of  reference  has 
not  the  effect  contended  for  by  the  plaintiffs.  There  is 
nothing  in  the  act  that  requires  the  coal  to  be  carried 
along  the  whole  line,  the  duty  is  payable  by  the  mile;  and 
the  parties  may,  I  think,  leave  the  railway  at  any  conve- 
nient point,  paying  only  the  reduced  duty,  provided  the 
coals  are  shipped  within  the  port  for  exportation.  The 
case  comes  within  the  words  of  the  act ;  and  there  seems 
to  be  no  reason  for  adopting  a  more  restricted  interpreta- 
tion, for  the  benefit  of  the  company,  by  whom  the  act  was 
obtained. 

The  remaining  question  relates  to  the  duty  for  passing 
the  '^  Brusselton  Inclined  Plane,''  viz.  whether  it  is  payable 
in  respect  of  coals  exported.     It  is  payable  for  ''all  the 
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articles,  matters,  and  things  for  which  a  tonnage  is  there-         1844. 
inbefore  directed  to  be  paid/'    It  is  cumulative,  and  pay-  th^^^^k 
able  without  reference  to  distance.   But  all  coals  are  before         and 

-_  1-11-  1  1  -r.  Da»LINOTOK 

mentioned.     It  would  therefore  apply  to  them.     It  is  true   Railway  Co. 

that  a  lesser  duty  is  afterwards  assigned  to  coals  shipped      bauxtt. 

for  exportation  :  but  this,  I  consider,  is  merely  a  reduction, 

under  special  circumstances,  of  the  former  duty,  and  does 

not  prevent  the  charge  for  the  inclined  plane  attaching. 

I  think  therefore  that  the  judgment  of  the  Court  below 

must  be  affirmed. 

Lord  Bbouoham. — I  concur  in  the  opinion  that  has  just 
been  expressed.  This  was  a  writ  of  error  upon  a  judgment 
of  the  Exchequer  Chamber,  affirming  a  judgment  given  by 
the  Court  of  Common  Pleas  in  favour  of  the  defendant  in 
error  here  (the  plaintiff  below),  in  an  action  of  assumpsit 
brought  by  him  to  recover  back  three  several  sums — 
705/.  8^.  4d,,  404/.,  and  20/. — which  had  been  exacted  by 
and  paid  to  the  company  in  respect  of  a  toll  of  more  than 
one  hal^nny  per  ton  per  mile  along  the  Stockton  and 
Darlington  Railway,  and  for  the  transit  of  coals  over  a  cer- 
tain inclined  plane  to  Brusselton  Inclined  Plane;  such 
coals  being  shipped  for  exportation  at  places  within  the 
port  of  Stockton-upon-Tees.'' 

A  special  verdict  had  been  found  at  the  trial;  and  upon 
the  facts  found  thereby  the  Court  of  Common  Pleas  gave 
judgment  that  the  company  were  entitled  to  take  the  ad- 
ditional tonnage  in  respect  of  the  transit  of  coals  along  the 
Brusselton  Inclined  Plane,  but  were  not  entitled  to  exact 
more  than  one  halfpenny  per  ton  per  mile  for  carrying 
coals  along  the  railway;  and  that  therefore  the  defendant 
in  error  (the  plaintiff  below)  was  entitled  to  recover  back 
the  first-mentioned  sum  of  705/.  Ss.  4i/.,  but  not  either  of 
the  last-mentioned  sums  of  404/.  or  20/.  This  judgment 
of  the  Court  of  Common  Pleas  being  affirmed  in  the  Ex- 
chequer Chamber,  the  present  writ  of  error  was  brought. 
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1844.  Of  the  five  questions  which  have  arisen  in  the  conne  of 

"     ^  these  proceedings,  two  are  now  given  up,  and  one  seemed 

AND  80  (dear  to  your  lordships  that  the  learned  counsel  for  the 

Railway  Co.  defendant  in  error  was  stopped  from  going  into  it.  That 
Bamlstt.  ^^  ^^^  respect  to  the  port  of  embarkation.  The  ques- 
tions abandoned  are  upon  the  right  of  the  company  to 
charge  one  halfpenny  per  ton  under  the  fifth  article  of  the 
62nd  section  of  the  1  &  2  Geo.  4,  c.  xliv,  cumulatively  with 
the  4id.  under  the  second  article;  and  the  right  of  the 
company  to  charge  Is,  a  ton  for  passing  over  the  inclined 
plane,  where  one  halfpenny  per  ton  is  charged,  and  not 
merely  to  take  that  one  halfpenny.  The  latter  of  these 
points  had  been  given  by  the  judgment  below  against  the 
plaintiff  (now  defendant  in  error);  and  he  no  longer  resists 
the  judgment  in  this  particular.  The  first  had  been  found 
for  him;  and  the  plaintiffs  in  error  now  abandon  their  ob- 
jection to  it  Then,  it  having  been  contended  for  the 
plaintifiB  in  error  that  the  coals  having  been  found  by  the 
special  verdict  to  have  been  shipped  by  the  plaintiff  below 
for  carriage  to  London,  and  therefore  for  home  consump- 
tion, this  does  not  come  within  the  meaning  of  the  word 
^'  exportation ''  in  the  clause  or  article  which  restricts  the 
company  to  the  charge  of  one  halfpenny  per  ton  on  coal 
shipped  for  exportation  on  board  of  vessels  in  the  port  of 
Stockton-upon-Tees,  it  seemed  clear  that  no  such  construc- 
tion could  be  put  upon  the  word  as  would  exclude  a  ship- 
ment in  that  port  to  be  carried  coastwise  to  London — 
which  the  special  verdict  found  to  be  the  case  here. 

The  remaining  two  questions,  then,  alone  stand  for  deci- 
sion, and  to  those  my  noble  and  learned  friend  has  applied 
himself,  and  I  come  to  the  same  conclusion  with  him  upon 
them;  and  these  are— first  (and  it  is  a  very  material  ques- 
tion), does  "  Stockton-upon-Tees  '*  mean  the  town  or  the 
port  of  Stockton;  the  shipments  in  question  having  been 
made,  as  appears  by  the  specid  verdict,  at  Port  Clarence, 
upon  the  river  Tees,  which  Port  Clarence  is  found  also  to 
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be  within  the  port  of  Stockton,  but  not  within  the  town  of        I844. 
Stockton — and,  secondly,  has  the  company  any  right  to  xhb  Stockton 
charge  Is.,  or  any  other  sum,  above  the  one  halfpenny?  and 

— ,,  .    ,  .        .  ,.  "I  •      li^  •  1      /•  Darlington 

This  latter  question  in  reahty  resolves  itself  into  the  nrst.    Railway  Co. 
or,  at  any  rate,  is  immaterial  if  the  first  be  plainly  against      Barrxit. 
the  company. 

The  main  question,  then,  relates  to  the  meaning  of  the  Shipment  at 
words  in  the  act,  ^'  the  port  of  Stockton-upon-Tees  afore-  gypment  with- 
said.''  When  I  say  the  act,  I  mean  the  fifth  article  of  the  >^^J  P^^  ^^ 
62nd  section  of  the  1  &  2  Geo.  4,  c.  xliv,  which  fifth  ar- 
ticle is  an  excepting  article;  and  it  is  very  material  to  keep 
in  view,  with  reference  to  the  question  in  this  case,  that 
it  is  an  article  excepting  from  high  duty.  The  only  pre- 
vious mention  of  the  port  is  in  the  preamble,  which,  in 
mentioning  the  termini  of  the  proposed  railway,  describes 
one  as  *^  the  River  Tees,  at  or  near  Stockton.''  Now,  in 
this  place,  doubtless,  the  town  is  intended,  and  it  is  intend* 
ed  because  the  River  Tees  is  mentioned,  on  which  it  stands; 
and  it  would  be  insensible  to  give  it  any  other  construction. 
But,  observe,  no  mention  is  here  made  of  "  port  '*  at  all :  it 
is  the  town  alone  that  is  mentioned.  Afterwards  mention 
is  made  of  the  "  town  of  Stockton-upon-Tees.  Of  course, 
here  there  can  be  no  doubt.  Hitherto  nothing  is  said  of 
the  port.  But  then  we  have  mention  made  of  it :  and 
how?  It  is  said  that  the  projected  railway  will  be  useful, 
by  "  facilitating  the  conveyance  of  coal,  iron,  lime,  com,  and 
other  commodities  from  the  interior  of  the  county  of  Dur- 
ham to  the  town  of  Darlington,  and  to  the  town  and  port 
of  Stockton ;"  and  ''  also  the  conveyance  of  merchandize 
and  other  commodities  from  the  said  town  and  port  of 
Stockton  to  the  town  of  Darlington  and  into  the  interior 
of  the  county  of  Durham.''  Here  is  a  totally  different 
phraseology,  and  respecting  a  different  subject-matter,  viz. 
the  commerce  of  the  place;  and  accordingly  we  find  the 
''  port "  as  well  as  the  "  town  "  mentioned  in  this  place, 
whereas  the  town  only  was  mentioned  when  the  question 

VOL.  VIII.  u  u 
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1844.        was  as  to  the  termini  of  the  railway.     This  may  reasonably 

The  Stockton  ^t^^^^®  ^^  intended  to  mean  whatever  goes  by  the  name 

-A^ND         of  the  port  of  Stockton;  and  the  "  port  of  Stockton ''  is  by 

Darlington 

Railway  Co.  the  special  verdict  found  to  include  Port  Clarence,  which 
Barrbtt.  appears  to  be  five  miles  from  the  town  of  Stockton;  and  even 
Hartlepool  is  included^  which  is  twelve  miles  from  the  town 
of  Stockton ;  and  Seaham  is  included^  which  is  twenty-two 
miles  distant.  It  seems  quite  impossible,  therefore,  to  limit 
the  words  in  the  fifth  article  of  the  62nd  section,  "  port  of 
Stockton-upon-Tees  aforesaid/'  by.  the  first  two  mentions  of 
the  town  in  the  preamble,  there  not  being  anything  said  in 
those  two  places  of  the  port,  which  is  only  mentioned  when 
there  is  a  statement  of  traffic  to  and  through  the  port,  which 
may  very  well  mean  the  whole  port :  and  so  the  words  in  the 
preamble,  at  the  utmost,  leave  whatever  doubt  arises  on 
the  enacting  clause  unsolved  :  it  is  only  idem  per  idem.  It 
must  be  observed  that,  in  dubio,  you  are  always  to  lean 
against  the  construction  which  imposes  a  burthen  on  the 
subject :  the  intention  of  the  legislature  to  impose  a  tax  must 
be  clear :  it  was  so  held  in  the  cases  of  The  Hull  Dock  Com- 
pony  V.  Browne,  2  B.  &  Ad.  58,  which  both  parties  in  this 
case  relied  on  for  other  purposes,  and  which  the  plainti£b 
in  error  especially  cited  in  support  of  their  view.  ''  These 
taxes,''  said  Lord  Tenterden, ''  are  a  rate  upon  the  subject; 
and  it  is  a  sound  general  rule  that  a  tax  shall  not  be  con- 
sidered to  be  imposed  (or,  at  least,  not  for  the  benefit  of  a 
subject,)  without  a  plain  declaration  of  the  intent  of  the 
legislature  to  impose  it"  The  like  law  was  laid  down  by 
the  Court  of  King's  Bench  in  the  case  of  a  company  claim- 
ing against  the  public — Gildart  v.  Gladstone,  1  East,  685, 
where  Lord  Ellenborough  said  :  ''  If  the  words  would  fairly 
admit  of  di£ferent  meanings,  it  would  be  right  to  adopt 
that  which  is  more  favourable  to  the  interest  of  the  pubUc 
and  against  that  of  the  company,  because  the  company,  in 
bargaining  with  the  public,  ought  to  take  care  to  express 
distinctly  what  payments  they  are  to  receive,  and  because 
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the  public  onght  not  to  be  charged  unless  it  be  clear  that         1844. 
it  was  so  intended/'    Many  other  cases  might  be  cited  thb  Stockton 
which  concur  in  the  same  reasonable  vievr.     But  here  the         and 

-  .  .     .  i.    1       1  .  Dablinoton 

question  is  of  an  exemption  or  restriction  of  the  duty  im-  Railway  Co. 
posed.  The  article  in  question  restricts  the  mileage  duty  Bambtt. 
on  export  coal  to  one  halfpenny^  being  less  by  S^d.  than  the 
second  article  allows,  making  it  one-eighth  part  only  of 
the  tax.  Therefore  we  are^  according  to  the  authorities 
just  cited,  to  lean  in  favour  of  the  construction,  where  it  is 
doubtful,  which,  by  extending  the  limits  of  the  port,  en- 
larges the  bounds  of  the  exemption  from  the  taxation. 

Now,  as  to  the  import  of  the  case  of  The  Dock  Company  ObaenrationB 
at  Kingsion-yptm-HuU  v.  Browne^  2  B.  &  Ad.  58.  On  the  ^^  ^«// 
first  question  generally,  it  has  really  no  bearing  whatever  -'^S*  Company 
in  &vour  of  the  contention  of  the  plaintiff  in  error,  except 
that  it  is  a  case  where  a  ^^  port''  was  held  not  to  comprise 
all  other  ports  which  for  certain  specific  purposes — ^revenue 
purposes — are  known  and  held  to  belong  to  it.  The 
grounds  on  which  this  was  held  are  clear  and  satisfactory ; 
and  not  one  of  them  is  to  be  found  in  this  case,  even  if  it  be 
not  the  general  rule  already  referred  to  against  construing 
doubtful  clauses  in  favour  of  the  company,  which  rule  clearly 
does  apply  here,  applies  to  include,  not  to  exclude,  Port  Cla- 
rence within  the  port  of  Stockton-upon-Tees :  and  that  is  the 
only  part  of  the  decision  in  the  case  of  The  Dock  Company 
at  Kingsion-^upon^HuU  v.  Brotone,  which  has  the  least  ap- 
plication to  this  case.  That  the  other  parts  of  the  case  had 
no  application,  is  quite  clear.  Thus,  there  were  cited  the 
returns  to  two  commissions,  one  in  tempore  Elizabeth,  the 
other  in  tempore  Charles  2 :  by  the  former  it  is  found  that 
Scarborough,  Grimsby,  York,  and  other  ports,  are  not 
within  Hull,  but  are  members  of  the  port  of  Hull ;  York 
being  forty  miles  off,  or  thereabouts  :  by  the  latter  return 
to  the  commission  in  the  time  of  Charles  2,  it  is  said  by 
the  Crown,  "  our  members  of  Hull,"  that  is  to  say,  Scar- 
borough, and  others ;  Hull  having  been  long  since  granted 
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1844,         to  the  corporation  by  the  Crown — certainly  as  early  as 

Tbb  Stockton  Richard  the  Second ;  possibly,  according  to  the  argument 

AND  Qf  the  corporation,  as  early  as  Edward  the  First.     This 

Darlington  '^ 

Railway  Co.  plainly  indicates  that  the  word  "  our  members  "  applies  to 
Baubtt.  ^^6  creeks  or  ont-ports,  and  not  to  Hull,  because  Hull  was 
not  "  our  member  "  or  "  our  port."  It  appeared,  too,  for 
all  the  Humber,  all  the  Trent,  and  all  the  Ouse — compris- 
ing many  places  of  trade,  many  ports — ^there  is  but  one 
Custom  House,  that  at  HulL  This  explains  why  they  are 
called  members  of  Hull  for  revenue  purposes,  and  for 
none  other.  Lastly,  two  other  acts  of  parliament  —  of 
42  Geo.  3,  and  45  Geo.  3  —  were  referred  to  in  that 
case ;  in  which  the  words  '^  port  of  Kingston-upon-HulV 
were  employed  when  it  was  quite  plain  that  the  port  of 
the  town  of  Hull  alone  could  be  intended.  The  case, 
therefore,  of  The  Dock  Company  of  Kingston-upon-HuU  t. 
Browne  is  completely  distinguishable  from  this;  and  its 
import  is  truly  in  favour  of  and  not  in  opposition  to  the 
judgment  of  the  Court  below. 

I  therefore  concur  in  the  motion  of  my  noble  and 
learned  friend,  that  the  judgment  in  this  case  must  be  for 
the  defendant  in  error,  and  vnth  costs. 

Judgment  affirmed,  with  costs. 
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TH0  Judgt  wh»  mt  in  Bane  during  tki*  T«nii,  wen— 
TINDAL.C.J..   COLTMAN.J.,    MAUL E  J.,  akd  ERLE,  J. 


MEMORANDA. 

1844. 

In  the  coarse  of  the  last  Vacation^  the  Hon.  Thomas  Resignation  of 
Erskine  resigned  his  seat  as  one  of  the  Judges  of  this  ^"^^*'  •^• 
Court. 

On  the  first  day  of  this  Term,  the  following  gentlemen,  ScijeMitai. 
who,  in  the  course  of  the  preceding  Vacation,  had  been 
called  to  the  degree  of  the  Coif,  took  their  seats  within  the 
Bar  of  this  Court : — 

Edward  Bellasis,  Esq.,  of  the  Inner  Temple. 

James  Alexander  Kinglake,  Esq.,  of  Lincoln's  Inn. 

Charles  Chadwick  Jones,  Esq.,  of  the  Middle  Temple. 

They  gave  rings  with  the  motto — '^  Paribus  Legibus.*' 


On  the  sixth  day  of  this  Term,  William  Erie,  Esq.,  of  the  Appointment 
Inner  Temple,  one  of  Her  Majesty's  Counsel,  was  called  to  ®^  ^'^'  ^' 
the  degree  of  the  Coif,  and  on  the  following  day  took  the 
oaths  and  his  seat  as  one  of  the  Judges  of  this  Court,  in 
lieu  of  Mr.  Justice  Erskine,  who  had  resigned.     He  after- 
wards received  the  honour  of  Knighthood. 

He  gave  rings  with  the  motto — '*  Tenax  Justitise.'' 
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Nov.  5th, 

The  dd»t  and 
costs  indoned 
on  s  writ  of 
sommons  were 
paid  to  a  derk 
of  the  plain- 
tifPs  attorney 
after  the  ex- 
piration of  the 
foor  days: — 
Held,  that  the 
attorney  was 
not  entitled  to 
retain  the 
money  and  go 
for  farther 
costs. 


HODDING   V.  SriTBCHriELD. 

vJN  the  7th  of  June  last,  the  defendant  was  aerred  with  a 
writ  of  summons  indorsed  for  26/.  69.  6d.  debt,  and  2L  2$. 
costs.  On  the  13th,  the  amount  of  debt  and  costs  so  in- 
dorsed was  paid  by  the  defendant's  wife  to  a  clerk  of  the 
plaintiff^s  attorney.  The  sum  so  paid  was  retained  by  the 
plaintiff's  attorney,  who  insisted  upon  going  on  with  the 
action,  on  the  ground  that  the  defendant  was  not  entitled 
to  a  stay  of  the  proceedings  on  payment  of  the  debt  and 
costs  indorsed  on  the  writ,  such  payment  not  having  been 
made  until  after  the  expiration  of  the  four  days,  and  that 
the  clerk  had  no  authority  to  receive  it.  A  Judge  at 
Chambers  having  on  the  26th  of  June  made  an  order  stay- 
ing the  proceeding! 


Murphy,  Serjeant,  moved  for  a  rule  calling  iqK>n  the  de- 
fendant to  shew  cause  why  that  order  should  not  be  re- 
scinded.— He  cited  Bowdidge  v.  Slaney,  2  Scott,  197, 2Bing. 
N.  C.  142,  4  Dowl.  140,  where  it  was  held,  that,  to  entire 
a  defendant  to  a  stay  of  proceedings  on  payment  of  the 
debt  and  costs  indorsed  on  the  writ,  under  reg.  U.  of  Hilary 
Term,  2  Will.  4;,  such  payment  must  be  made  within  the 
four  days  limited  by  that  rule;  and  submitted  that  the 
defendant  ought  not  to  be  allowed  to  take  advantage  c^ 
the  clerk's  mistake. 


TiNUAL,  C.  J. — In  order  to  place  himself  in  a  titoation 
to  call  it  a  mistake,  the  attorney  should  at  least  have  re- 
turned the  money.  There  is  no  ground  for  setting  aside 
the  order. 

The  rest  of  the  Court  concurring — 

Murphy  took  nothing. 
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1844. 

EdoELL  t;.  CuRLINO.  Wednetday, 

—^  Nov.  20th. 

x  ISJS  was  an  action  upon  the  case  against  the  defendant  a  writ  of  sub- 
for  neglecting  to  attend  as  a  witness^  pursuant  to  a  sub-  y^^ig  ^oW. 
poena  duces  tecum,  upon  the  trial  of  an  action  in  this  Court 
between  the  present  plaintiff  and  one  Tancred  and  one 
Spencer.  The  declaration  was  in  the  usual  form,  alleging, 
that,  in  consequence  of  the  non-attendance  of  the  witness, 
the  plaintiff  was  forced  and  obliged  to  and  did  withdraw  the 
record,  ''by  means  of  which  said  several  premises  the  plain- 
tiff was  forced  and  obliged  to  incur  and  become  liable  to 
pay,  and  did  necessarily  incur  and  become  liable  to  pay  to 
Tancred  and  Spencer  divers  costs,  charges,  and  expenses. 
Sec.'' 

The  defendant,  amongst  other  pleas,  pleaded  (eighthly)  as 
follows: — ^That  the  said  writ  of  subpoenaduces  tecum  was  and 
is  in  the  words  following,  that  is  to  say,  &c.,  setting  it  out, 
the  teste  being — ''Witness  Sir  Nicolas  Conyngham  Tindal, 
Knight,  at  Westminster,  the  sixth  day  of  December,  in  the 
seventh  year  of  our  reign :"  and  then  the  plea  concluded 
as  follows : — "And  the  defendant  further  says  that  the  said 
sixth  day  of  December  in  the  seventh  year  of  her  Majesty's 
reign,  on  which  day  the  said  writ  was  tested,  was  in  vaca^ 
tion  after  Michaelmas  Term  last,  and  not  in  term  time, 
wherefore  the  said  writ  of  subpoena  duces  tecum  was  and 
is  wholly  void  in  law*' — ^verification. 

To  this  plea  the  plaintiff  demurred  generally.  The  point 
marked  for  argument  on  his  part  was — "  that  the  plea  af- 
fords no  answer  in  law  to  the  declaration  of  the  plaintiff, 
and  that  the  writ  of  subpoena  duces  tecum,  though  issued 
and  tested  in  vacation,  is  not  null  and  void,  but  of  equal 
force  as  if  the  same  had  been  tested  in  term  time.'' 

Channett,  Serjeant,  in  support  of  the  demurrer. — Origi- 
nally, no  doubt,  all  judicial  writs  were  required  to  be  tested 
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1844.        in  term  time.     The  first  exception  was  introdaced^y  the 

Edgbll'      ■tatute  2  Will.  4,  c  39,  s.  12,  which  enacted  that  "  every  writ 

V'  issued  by  authority  of  that  act  should  bear  date  on  the  day  on 

CURLINO. 

which  the  same  should  be  issued.^'     That  provision  does  not 
in  terms  apply  to  writs  of  this  description.     By  the  3  &  4 
WilL  4,  c.  67,  s.  2,  however,  reciting  that  "  whereas,  by  the 
existing  law,  and  the  practice  of  the  Courts  of  Common  Law, 
actions  may  be  brought,  and  issues  proceed  to  trial  and 
filial  judgment,  in  vacation,  notwithstanding  the  cause  of 
action  may  have  arisen  subsequent  to  the  then  preceding 
term,  and  jury  process  of  [and  ?]  writs  of  execution  are  now 
by  law  tested  in  term  time  only,''  it  is  enacted,  that,  **  from 
and  after  the  passing  of  this  act,  the  writ  of  venire  facias 
Juratores  may  be  tested  on  the  day  on  which  the  same  shall 
be  issued,  and  be  made  returnable  forthwith,  and  the  writ 
of  distringas  juratores  or  habeas  corpora  juratorum  may  be 
tested  in  term  or  vacation  on  a  day  subsequent  to  the  teste 
of  the  writ  of  venire  facias  juratores ;  and  cUl  units  of  exe- 
cution may  be  tested  on  the  day  on  which  the  same  are 
issued,  and  be  made  returnable  immediately  after  execution 
thereof:  provided  always,  that,  when  any  trial  is  to  be  had 
at  Bar,  the  writ  of  venire  facias  juratores  shall  be  made  re- 
turnable as  heretofore.''    The  question  is  whether  the  writ 
of  subpoena  is  not  within  the  equity  of  that  statute.  Causes 
are  often  not  at  issue  until  after  the  end  of  the  term ;  it 
will  therefore  be  extremely  inconvenient  if,  while  the  jury 
process  and  the  writ  of  execution  may  issue  in  vacation, 
the  intermediate  process  to  compel  the  attendance  of  wit* 
nesses  must  be  tested  in  term  time.    It  may  be  a  question 
whether  the  writ  is  absolutely  void,  (9)  or  voidable  only. 
[TlndaL  C.  J.— If  voidable,  at  whose  election  is  it  so?    If  at 
the  election  of  the  witness,  he  has  declared  his  election  by 
declining  to  appear.]     It  is  submitted  that  it  is  irregular 
only.     [Maule,  J. — The  question  is  whether  it  is  such  a 

(9)  See  Shirley  v,  Wright,  2  Salk.  700. 
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"Writ  as  the  party  was  bonnd  to  obey.]  This  is,  to  use  the 
"words  of  Lord  Mansfield  in  Hart  y.  Weston,  5  Burr.  2586, 
^f  an  odious  catching  objection,  and  not  to  be  by  any  means 
favoured/' 


1844. 


Edoell 

V. 

Curling. 


Sir  T.  Wilde,  Serjeant,  cootrit,  referred  to  Estwick  v. 
Cooke,  2  Lord  Baym.  1757,  Fitzgib.  66,  Johnson  v.  Smith, 
2  Burr.  950,  and  Hart  v.  Weston,  5  Burr.  2586,  to  shew 
that  a  writ  issued  in  vacation  which  by  law  can  properly 
issue  in  term  time  only,  is  wholly  void. 

TiNDAL,  C.  J. — ^A  subpoena  is  as  much  a  judicial  writ  as 
is  a  latitat.     It  can  only  issue  while  the  Court  is  sitting. 

Erlb,  J. — In  Seaton  v.  Heap,  5  Dowl.  247,  Littledale, 
J.,  set  aside  a  writ  of  scire  facias,  on  the  ground  that  it  was 
tested  in  vacation  instead  of  in  term  time — 

The  rest  of  the  Court  concurring. 

Judgment  for  the  defendant. 


John  Hinton,  Appellant;  Humphrey  Hinton,  Town- 
clerk  of  Wenlock,  Respondent. 

JvEATINO,  on  behalf  of  the  appellant  in  this  case,  moved 
for  a  rule  calling  upon  the  respondent  to  shew  cause  why 
the  case  should  not  be  remitted  back  to  the  revising  bar- 
rister by  whom  it  was  stated,  with  a  view  to  the  insertion 
therein  of  a  fact  proved  before  him  and  deemed  by  the  ap- 
pellant to  be  material,  but  which  the  barrister  had  declined 
to  insert,  though  requested  so  to  do.  He  submitted  that 
the  Court  had  power  under  the  65th  section  of  the  6  Vict, 
c.  18,  to  require  the  barrister  to  amend  the  case. 


Wednesday, 
Nov.  6th. 

The  Court  has 
no  power  nndei 
the  6  Vict.  c. 
18,  8. 65,  to 
remit  a  case  to 
the  revising 
barrister,  at 
the  instance  of 
the  appellant, 
in  order  to 
have  a  fact  in- 
serted which 
the  barrister 
had  declined  to 
insert. 


666 


IN  THE  COMMON  PLEAS, 


1844. 

HiNTON, 

Appellant, 

HiNTON, 

Respondent. 


TiNDAL^  C.  J. — The  42nd  section,  which  gives  the  power 
of  appeal,  directs  that  the  barrister,  ''if  he  thinks  it  rea- 
sonable and  proper  that  such  appeal  should  be  entertained, 
shall  state  in  writing  the  facts  which  according  to  his  judg- 
ment shall  have  been  established  by  the  evidence  in  the 
case,  and  which  shall  be  material  to  the  matter  in  question; 
and  shall  also  state  in  writing  his  decision  upon  the  whole 
case,  and  also  his  decision  upon  the  point  of  law  in  question 
appealed  against/'  And  tlie  65tli  section  provides,  that, 
"  if  the  Court  shall  be  of  opinion  in  any  case  that  the  state- 
ment of  the  matter  of  the  appeal  is  not  sufficient  to  enable 
them  to  give  judgment  in  law,  it  shall  be  lawful  for  the 
said  Court  to  remit  the  said  statement  to  the  revising  bar- 
rister by  whom  it  shall  have  been  signed,  in  order  that  the 
case  may  be  more  fully  stated/'  Putting  those  two  clauses 
together,  I  think  it  is  quite  clear  that  we  have  only  power 
to  remit  the  case  to  the  barrister  where  it  is  defectively 
stated.  We  have  no  right  to  call  upon  him  to  add  a  fact 
which  he  in  his  discretion  has  not  thought  "  material  to  the 
matter  in  question." 


Maule,  J. — The  statute  has  only  given  us  power  to  re- 
view the  decision  the  barrister  has  come  to  upon  those  &cts 
which  according  to  his  judgment  shall  have  been  established 
and  appear  to  him  to  be  material  to  the  matter  in  question. 
The  appeUant  may  have  another  remedy,  viz.  by  mandamus, 
to  compel  the  barrister  to  state  a  &ct,  or  to  state  the  whole 
case.  But  we  can  only  interfere  where  we  find  the  facts  so 
defectively  stated  that  we  can  come  to  no  decision  as  to  the 
propriety  or  impropriety  of  his  determination  in  point  of 
law. 


The  rest  of  the  Court  concurring — 


Rule  refused. 
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Warwick  v.  Bacon.  Satardaif, 

GNav.  6M. 
ASELEE^  Serjeant^  moved  to  make  absolute  a  rule  to  Sendee  of  & 

compute  principal  and  interest  on  a  bill  of  exchange,  upon  p^te  upon  a 
an  affidavit  of  service  of  the  rule  nisi  upon  a  clerk  of  the  ddfendui^B 
defendant  at  his  counting-house.     He  submitted  that  the  counting- 

home  s — Held, 

service  was  sufficient,  and  free  from  the  objection  urged  in  insaffideDt. 
Rowland  v.  Vizetelly,  7  Scott,  N.  R.  429, 1  DowL  &  L.  767, 
where  an  affidavit  alleging  service  of  a  rule  to  compute  to 
be  by  leaving  a  copy  ''  with  a  clerk  or  servant  of  the  de- 
fendants at  their  warehouse,"  was  held  insufficient,  on  the 
ground  that  it  did  not  sufficiently  appear  to  have  been  a 
service  upon  a  person  whose  duty  it  was  to  receive  and 
deliver  papers  and  letters ;  for  that  here  the  service  was 
upon  one  whose  duty  it  peculiarly  was  to  attend  to  all  mat- 
ters of  business. 


Per  Curiam. — ^The  ordinary  and  proper  course  is  to 
serve  at  the  party's  dwelling-house  all  rules  the  service  of 
which  is  not  required  to  be  personal. 

Gaselee  took  nothing. 
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Wednesday^  BUROESS    V.  BeAUMONT. 

Nov,  20th,       m 

To  an  action  L  HIS  was  an  actioD  of  assumpsit.     The  first  count  of  the 

of  an  agree.  declaration  stated^  that^  before  the  making  of  the  promise 

Sr**l!^ti?*  thereinafter  next  mentioned^  the  plaintiff  had  been  and  was 

(who  had  been  a  govemess  and  teacher  engaged  and  employed  by  the  de- 

the  defendant's  fendant,  and  had  resided  in  the  house  of  the  defendant,  as 

noal  aUowanoe  ®^^^  govemess  and  teacher  of  the  defendants  children,  and 

for  her  main-  ]^^  (jjjgu  quitted  such  residence  and   employment,   and 

tenanoe  and  m-  ^  ... 

ftrnction  until  afterwards,  to  wit,  on  &c.,  in  consideration  that  the  plain- 
shonld  again  tiff,  at  the  Special  instance  and  request  of  the  defendant, 
▼SMniwdc^'^"  wo^^^>  when  she  should  be  thereafter  required  by  the  de- 
fendant plead-  fendant,   resume  the  said  situation   and   employment  of 

ed,  that  he  en*  ^    "^ 

tered  into  the  govemess  and  teacher  of  his  the  defendant's  children,  and 
thTbdi^imd  would  again  reside  with  the  defendant  and  his  family  as 
on  the  repre-     g^jj^  govcmess  and  teacher,  and,  in  the  meantime,  and 

sentation  by  °  \  ' 

the  plaintiff       until  she  should  be  so  required  as  aforesaid,  would  not 

that  she  was  an 

honest  and  Contract  or  enter  mto  any  other  engagement  without  the 

mSu  «  a^'  consent  and  permission  of  the  defendant,  and  would  take 

frowiT  Person  ^ud  use  duc  paius  and  diligence  to  improve  and  instruct 

for  the  situa.  herself,  in  various  arts,  sciences,  and  accomplishments,  and 

ploymentS'thc  f^^  ^^^^  purposc  would  hire,  engage,  and  employ  divers 

mratioi^'^-and  ™**ters  and  professors,  he  the  defendant  promised  the 

that,  before  plaintiff,  that,  until  she  should  be  so  required  by  him  to  re- 

any  breach  of 

the  agreement,  sume  the  said  situation  and  employment  of  govemess  and 

that  the^piain.  teacher  of  his  the  defendant's  children,  he  the  defendant 

tiff  had  become  ^Quld  make  and  grant  to  the  plaintiff  a  large,  suflScient, 

moral  and  dis-  and  liberal  allowance  for  her  maintenance  and  expenses, 

and  wholly  an-  and  would  Supply  her  with  sufficient  means  and  money, 

per*for\he  rit-  ^   ^^''   ^^^   ^^^*  purpose,  as  for  hiring,  engaging,  and 

nation  and  em-  paying  such  masters  and  professors  as  aforesaid,  and  ac- 

ployment  afore.    ^    .   .  ,  '^ 

said,  and  a  per-  quiring  such  accomplishments  and  knowledge  as  aforesaid, 
would  have        that  is  to  Say,  to  the  amount  in  the  whole  of  a  large  sum 

been  improper 
and  wrong  for 

him  to  employ  as  a  governess  and  teacher  of  his  children ;  wherefore  he  rescinded  the  agree- 
ment :— Held,  that  Uie  plea  was  bad  for  generality  and  onoertainty. 


MICHAELMAS  TSBM^  8  VICTORIA.  669 

to  wit,  600/.  for  each  and  every  year  from  the  time  of 
making  such  promise  until  she  the  plaintiff  should  be  so 
required  to  resume  the  said  situation  and  employment  as     ^     ** 

"  Bbaumont. 

aforesaid:  Ayerment,  that  the  plaintiff,  confiding  in  the 
promise  of  the  defendant,  was,  from  the  time  of  the  making 
thereof  continually  until  the  commencement  of  the  suit, 
ready  and  willing,  on  being  so  required  as  aforesaid,  to 
have  resumed  the  said  situation  and  employment  of  a  go- 
verness and  teacher  of  the  children  of  the  defendant,  and 
to  have  gone  to  reside  with  the  defendant  and  his  family 
as  such  governess  and  teacher ;  but  the  defendant  did  not, 
during  all  that  time,  require  her  so  to  do ;  and  that  the 
plaintiff  had  not  during  all  that  time  contracted  or  entered 
into  any  other  engagement,  and  did  during  all  that  time  take 
and  use  due  pains  and  diligence  to  improve  and  instruct 
herself  in  various  arts,  sciences,  and  accomplishments,  and 
did,  at  great  cost  and  expense,  hire,  engage,  and  employ 
divers  masters  and  professors  to  teach  and  instruct  her  in 
such  arts,  sciences,  and  accomplishments,  and  paid  them 
large  sums  of  money  for  and  in  respect  of  such  teaching 
and  instruction  :  Breach,  that  the  defendant,  disregarding 
his  promise,  did  not  nor  would,  after  the  making  thereof, 
and  before  the  commencement  of  the  suit,  make  to  the 
plaintiff  such  large,  sufficient,  and  Uberal  allowance  as  afore- 
said, or  any  allowance  whatever,  and  did  not  nor  would 
supply  her  the  plaintiff  with  sufficient  or  any  means  or 
money  for  her  maintenance  and  expenses,  or  for  the  hiring 
and  paying  of  such  masters  and  professors  as  aforesaid,  and 
acquiring  such  arts,  sciences,  and  accomplishments  as  afore- 
said ;  and  did  not  nor  would  pay  or  allow  her  the  plaintiff  the 
said  annuity  or  sum  of  money  for  each  and  every  year  from 
the  time  of  making  the  said  promise,  or  any  part  thereof; 
and,  at  the  time  of  the  commencement  of  the  suit,  there 
was  and  now  is  due  to  the  plaintiff  in  respect  thereof  a 
large  sum,  to  wit,  2400/.  for  four  years  thereof,  ending,  to 
wit,  on  &c. 
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Bu»GB88 
V, 

Beaumont. 


Specklde* 
mmrer. 


To  this  count  the  defendant  pleaded — sixthly,  that  he 
entered  into  the  said  promise  and  agreement  in  the  first 
count  mentioned^  in  the  belief  and  on  the  representation 
hj  the  plainti£f  that  she  was  an  honest  and  moral  person, 
and  a  fit  and  proper  person  in  that  behalf  for  the  situation 
and  employment  in  that  count  mentioned ;  and  that,  be- 
fore any  breach  of  the  promise  in  that  count  mentioned,  to 
wit,  on  &c.,  he  discovered,  and  the  fact  was,  that  the  plain- 
tifi^  had  become  and  then  was  an  immoral  and  eK^tmeii  per- 
son, and  wholly  unfit  and  improper  for  the  situation  and 
employment  aforesaid,  and  a  person  whom  it  would  have 
been  very  improper  and  wrong  for  him  the  defendant  to 
employ  as  a  governess  and  teacher  of  his  said  children,  or 
any  of  them ;  wherefore  he  the  defendant,  to  wit,  on  the 
day  and  year  last  aforesaid,  wholly  rescinded  the  said  pro- 
mise and  agreement  in  the  first  count  mentioned,  as  he 
lawfully  might  for  the  cause  in  that  plea  mentioned,  and, 
to  wit,  then,  gave  the  plaintifi^  notice  thereof — verifica- 
tion. 

To  this  plea  the  plaintifT  demurred  specially,  assigning 
for  causes  that  the  defendant  had  set  forth  the  charges 
against  the  plaintifi^  in  that  plea  contained  in  so  general, 
indefinite,  and  uncertain  a  manner  that  the  plaintifiT  could 
not  know  what  the  defendant  would  attempt  to  establish 
by  evidence  on  the  trial  of  the  cause,  in  order  to  support 
those  charges,  and  therefore  could  not  be  prepared  to  dis- 
prove or  answer  the  same ;  that  the  defendant  had  not  in 
the  said  sixth  plea  shewn  or  disclosed  with  sufficient  or  any 
particularity  any  act  or  acts  of  immorality  or  dishonesty 
committed  by  the  plaintiff  whereby  it  would  appear  that  the 
plaintiff  was  or  is  an  immoral  or  dishonest  person,  and  im- 
proper or  unfit  to  be  employed  as  the  governess  or  teacher 
of  children ;  that  the  defendant  had  not  shewn  in  the  said 
sixth  plea,  nor  did  it  appear  thereby,  in  what  respect  or 
how,  or  as  to  what  kind  of  immorality  or  dishonesty,  the 
plaintiff  was  or  is,  as  aUeged,  immoral  and  dishonest ;  that 
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Bbaumont. 


the  said  sixth  plea  did  not  contain  any  specific  or  certain^         1844 
material,  and  traversable  allegation,  which  the  plaintiff      ^^^^ 
could  put  iu  issue;  and  that  the  said  sixth  plea  was  otherwise     ^    _«• 
uncertain  and  unintelligible.     Joinder. 

There  was  a  second  count,  to  which  a  similar  plea  was 
pleaded,  and  demurred  to  on  the  same  grounds. 

Talfourd,  Serjeant,  in  support  of  the  demurrer. — ^The 
plea  is  clearly  bad.  The  defendant  should  have  conde- 
scended upon  specific  acts  of  immorality  or  dishonesty.  In 
J' Anson  v.  Stuart,  1  T.  R.  748,  it  was  held  that  a  justifica- 
tion of  a  charge  of  swindling  must  state  the  particular  in- 
stances of  fraud  by  which  the  defendant  means  to  support 
it.  Ashhurst,  J.,  there  says :  *'  In  some  few  cases,  a  gene- 
ral charge  in  an  indictment  may  be  sufficient ;  but  those  of 
barratry  and  keeping  a  disorderly  house  are  almost  the 
only  instances.  The  latter  case  may  be  supported  without 
mentioning  the  name  of  any  individual  who  frequents  the 
house,  because  it  may  be  notorious  to  the  neighbours  that 
disorderly  persons  do  go  there,  without  their  being  enabled 
to  specify  any  particular  person.  But,  where  a  charge  of 
this  kind  is  preferred,  it  must  be  more  particular,  in  order 
to  apprise  the  other  party  of  it.  Now,  here,  if  the  de- 
fendant can  support  his  charge  that  the  plaintiff  has  de- 
frauded divers  persons,  it  must  be  known  to  him  whom  he 
has  defrauded,  and  he  must  call  them  as  witnesses  to  prove 
the  particular  acts  of  fraud  :  if  he  cannot  substantiate  his 
charge,  he  ought  not  to  have  made  it.^^  And  Buller,  J., 
says :  '*  The  first  question  here  is,  whether  the  defendant 
is  at  liberty  to  charge  the  plaintiff  with  swindling,  without 
shewing  any  instances  of  it.  That  is  contrary  to  every 
rule  of  pleading ;  for,  wherever  one  person  charges  another 
with  fraud,  he  must  know  the  particular  instances  on  which 
his  charge  is  founded,  and  therefore  ought  to  disclose 
them."  So,  in  Mure  v.  Kinff,  4  Taunt.  34*,  it  was  held  that 
a  plea  justifying  an  arrest  by  a  private  person  on  suspicion 
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1844.        of  felony,  must  shew  the  circumstances  from  which  the 
"    ^    ^       Court  may  judge  whether  or  not  the  suspicion  were  rea- 
V-  sonable.     And,  in  Jones  y.  Stevens,  1 1  Price,  235,  it  was 

held  that  pleas  by  way  of  justification  generally  aspers- 
ing the  character  of  the  plaintiff  by  averments,  without 
stating  particular  acts  of  bad  conduct  as  applying  to  the 
justification,  ought  to  be  demurred  to,  as  being  due  to  the 
Court  and  the  Judge  before  whom  the  action  is  to  be  tried. 
It  is  hardly  possible  to  conceive  a  case  which  more  loudly 
calls  for  an  enumeration  of  specific  acts  of  immorality  than 
the  present.  Is  it  intended  to  charge  the  plaintiff  with 
pecuniary  dishonesty  ?  or,  is  the  word  dishonest  uaed  in  the 
sense  of  unchastity,  as  used  by  the  Lady  Desdemona^  in  de- 
precating the  anger  of  the  Moor — '*  1  hope  my  noble  lord 
esteems  me  honest.'^  (10).  Again,  what  is  meant  by  saying 
that  the  plaintiff  is  unfit  to  be  a  governess?  The  agree- 
ment itself  to  some  extent  assumes  her  to  have  been  unfit: 
it  provides  for  her  instruction.  [Mauk,  J. — The  plea  is 
founded  on  a  representation  which  is  alleged  to  be  false. 
It  does  not  allege  a  warranty  or  a  scienter.  Suppose  a 
man  buys  a  hunter  without  a  warranty,  and,  being  sued 
for  the  price,  he  pleads  that  the  horse  is  not  a  good  hunter, 
averring  no  warranty  and  no  scienter;  would  that  be  a 
good  answer?  Tlndal,  C.  J. — The  charges  in  the  plea  are 
clearly  too  general.] 

Byles,  Serjeant,  contra. — In  Yattng  v.  Murphf,  3  Scott, 
379,  3  Bing.  N.  C.  34,  to  an  action  for  a  breach  d* 
promise  of  marriage,  the  defendant  pleaded,  first,  that, 
after  the  making  of  the  promise,  the  defendant  discovered 
that  the  plaintiff  was  an  immodest,  lewd,  unchaste,  and 
immoral  person,  and,  being  sole  and  unmarried,  had  had 
carnal  intercourse  with  one  H.  P. — secondly,  that,  after 
the  making  of  the  promise,  the  defendant  had  notice  that 

(10)  Vide  Othello,  Act  4,  Sc.  2. 
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the  plaintiff^  being  so  sole  and  unmarried,  had  committed        1844. 
fornication  with  some  person  or  persons  to  the  defendant      burobm 
unknown,  and  was  pregnant  with  a  child  likely  to  be  bom  «• 

a  bastard  (averring  the  fact  to  be  so)  of  which  he  had  no 
notice  or  knowledge  at  the  time  of  making  the  promise : 
and  these  pleas  were  held  sufficient  on  special  demurrer. 
The  charges  there  are  almost  as  general  as  the  imputations 
oonvejed  by  this  plea.  In  cases  of  warranty,  the  nature 
and  degree  of  the  unsoundness  is  matter  of  eiidence.  Why 
fljiould  not  the  same  rule  apply  here? 

TiNDAL,  C.  J. — ^The  plea  is  clearly  much  too  general* 
In  order  to  anticipate  the  case  to  be  set  up  against  herj 
the  plaintiff  would  be  compelled  to  come  prepared  with 
witnesses  to  justify  her  whole  conduct  from  the  day  men- 
tioned in  the  plea,  without  having  the  least  intimation 
what  the  particular  misconduct  is  with  which  the  defend- 
ant means  to  charge  her. 

The  rest  of  the  Court  concurring — 


Judgment  for  the  plaintiff. 


Bpks,  Serjeant,  prayed  leave  to  amend  by  stating  (Spe- 
cific bharged. 

PsB  Curiam. — ^This  is  not  a  case  in  which  a  defendaiat 

is  entitled  to  any  favour  after  putting  such  a  plea  upon  the 

record. 

Amendment  reftised. 


VOL.  VIII.  X  X 
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Friday^  RaXX IK  r.  IkTIXE. 

Not,  15/A.  ^^ 

Upon  aeon.  X HIS  was  mn  action  of  assumpsit.   The dedaraiim stated, 

te^^t  tot  ^^K 

nk  of  a  lose  that,  ^before  and  at  the  time  of  making  the 


wiDof  dwbwi.  thereinafter  next  mentioned,  the  defendant  was 
y*°^,*J'*^°^>  of  a  certain  house,  shop,  and  premises,  with  the  ^ipiirteB- 


agrccd  Umi  ke  ances,  sitnate  in  the  coonty  of  Middlesex,  and  eaDed  No. 

imrimf  the  ^»  Bcmers  Street,  for  the  residue  of  a  certain  term  of 

wffffTfl^firf'  y^"*  ^  expire,  to  wit,  on  the  29th  of  September,  IMS^ 

Urn  9f9fr  mid  was  there  carrying  on  the  trade  and  business  of  a 

pi9krtmd9r  baker;  that  thereupon,  theretofore,  to  wit,  on  the  1st  of 

thTemai^mm  '^i  1842,  by  a  Certain  agreement  then  made  between  the 

ftTrffT^  '^  defendant  of  the  one  part  and  the  plaintiff  of  the  other 

«»»f«|^Mi«t  part,  it  was  agreed  by  and  between  the  plaintiff  and  the 

the  pUntiff;  defendant,  that,  in  consideration  of  the  sum  rf  85(ML  to  he 

yga^.^  pud  to  the  defendant  by  the  plaintiff  at  the  times  and  in 

Hdd ,  n 


°^7?^    manner  thereinafter  mentioned,  the  defendant  would  seD 


able  natntnt      and  assign  the  then  remainder  of  his  said  term  in  the  said 

house,  shop,  and  premises  to  the  plaintiff,  and  would  fortii^ 
with  procure  from  his  (the  defendant's)  landlord,  at  his  own 
expense,  a  lease  of  the  said  premises  for  the  term  of  fourteen 
years  firom  the  expiration  of  the  then  term ;  and  that  the 
defendant  would,  for  the  consideration  aforesaid,  make  and 
execute  an  assignment  to  the  plaintiff  of  the  goodwill  of 
the  baking  business  then  carried  on  by  him  as  aforesaii 
upon  the  said  premises,  and  also  of  all  the  fixtures  and 
trade  utensils  in  and  about  the  said  premises,  then  belong* 
ing  to  the  defendant ;  and  the  plaintiff  then  agreed  to  ac- 
cept such  conveyance  and  assignment  on  the  terms  afore- 
said ;  and  the  defendant  then  further  agreed,  for  the  con- 
sideration aforesaid,  that  he  would  not  set  ^  or  carry  am, 
directly  or  indirectly^  during  the  remainder  of  the  then  present 
and  the  whole  of  the  intended  new  term,  the  business  of  a  baker, 
within  one  mile  of  the  said  premises,  under  the  payment  qf 
thesumof200L,to  be  sued  for  and  recovered  by  way  qfSqm- 
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dated  damages,  far  each  and  every  month  in  which  the  defend-  1844. 
ant  should  commit  any  breach  of  the  last-mentioned  agree- 
ment ;  and  also  that  the  defendant  would  not,  during  the 
said  remainder  of  the  then  term,  and  the  whole  of  the  in- 
tended  new  term,  solicit  the  custom  of^  or  knowingly  sup- 
ply bread  or  flour  to^  any  of  the  customers  then  deal- 
ing at  the  said  premises  No.  35,  Berners  Street,  without 
the  consent  in  writing  of  the  plaintiff  for  that  purpose 
first  obtained,  under  the  penalty  of  200/.,  to  be  sued  for 
and  recovered  as  liquidated  damages,  for  each  infraction : 
and  that  possesision  of  the  said  premises  should  be  given 
and  taken  on  the  2nd  of  July,  1842;  and  that  the  con- 
sideration money  should  be  paid  as  follows,  &c.  &c. '  Mu- 
taal  promises:  Averment  of  performance  on  the  plain- 
tiff's part :  that  the  defendant,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  procured  from  the  landlord  of 
the  said  premises,  to  wit,  W.  J.  Boper,  a  lease  of  the  said 
premises  for  the  term  of  15^  years  from  the  24th  of  June, 
1842,  and  then  executed  an  assignment  to  the  plaintiff  of 
the  last-mentioned  term  and  interest  in  the  said  premises, 
in  lieu  of  the  said  assignments  of  the  said  residue  of  the 
said  term  and  of  the  said  new  lease  in  the  said  agreement 
mentioned,  and  the  plaintiff  then  accepted  of  such  assign- 
ment in  lieu  of  the  said  assignments  in  the  said  agreement 
mentioned :  Breach,  that,  although  the  plaintiff  had  per-  Breach. 
formed  all  things  in  the  said  agreement  contained  on  his 
part  to  be  performed ;  yet  the  defendant  had  disregarded 
his  said  promise,  and  had  not  performed  the  said  agreement 
on  his  part,  in  this,  to  wit,  that,  after  making  the  said  agree- 
ment, and  after  possession  of  the  said  premises  had  been 
given  and  taken  under  the  said  agreement,  and  after  the 
assignment  of  the  last-mentioned  term,  and  during  the 
continuance  thereof,  and  during  the  period  in  the  agree- 
ment in  that  behalf  mentioned,  to  wit,  on  the  17th  of  June, 
1848,  the  defendant  did  knowingly  supply  bread  to  B. 

X  X  2 
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1844.  Thompson,  being  one  of  the  customers  before  and  at  the 
time  of  the  said  agreement  dealing  at  the  said  premises 
No.  35,  Bemers  Street,  without  the  consent  in  writiiig;  or 
otherwise,  of  the  plaintiff,  contrary  to  the  said  agreement; 
and  did  also,  after  making  the  said  agreeibent^  and  lilter 
possession  of  the  said  premises  therein  mentioned  had  been 
given  and  taken  according  to  the  tenor  of  the  said  l^grae- 
ment,  and  after  the  assignment  of  the  last-mentikmed  term, 
and  daring  the  continuance  thereof,  and  daring  the  period 
in  the  said  agreement  in  that  behalf  mentioned,  to  wit,  on 
&c.,  knowingly  supply  bread  to  H.  J.  Brook,  beiiig  another 
of  the  said  customers  at  the  time  of  making  the  said  agree- 
ment dealing  at  the  said  premises  No.  85, -Bemers  Street, 
without  the  consent  in  writingor  otherwise  of  the  plaintiff, 
contrary  to  the  said  agreement :  By  means  of  which  aeferal 
premises  the  defendant  had  become  liable  to  pay  to  tbe 
plaintiff  the  said  several  sums  of  2001.  and  200/.  in  the  ssid 
agreement  mentioned,  amounting  in  the  whole  to  a  large 
suoa,  to  wit,  400/.,  yet  the  defendant  had  further  ^sre- 
garded  his  promise,  and  had  not  paid  the  said  sum  of  4001., 
or  any  part  thereof  &c. 

To  this  declaration,  the  defendant  demurred  spedally, 
assigning  for  causes  (amongst  others),  ''that  the  agreement 
in  the  declaration  mentioned  for  the  breaches  of  which  the 
plaintiff  therein  complains  is,  that  the  defendant  should  not 
knowingly  supply  bread  or  flour  as  therein  mentioned  dur- 
ing the  remainder  of  the  then  present  and  the  whole  of  the 
intended  new  term,  such  intended  new  term  being  a  term 
of  fourteen  years  to  commence  from  the  29th  of  Septem- 
ber, 1843,  and  then  it  is  alleged  in  the  deolaraticm,  that 
the  defendant,  during  the  continuance  of  the  said  then  pre- 
sent term,  obtained  the  grant  to  himself  of  a  new.  lease  from 
the  24th  of  Jane,  1842,  which  he  assigned  to  the  plaintiff, 
and  that,  during  the  continuance  of  this  last^entioned 
term,  so  assignedi  he  knowingly  supplied  bread  as  i|i  the 


MICHAELMAS  TEKMj  8  VICTORIA.  677 

declaration  mentioned;  but^  the  term  subsisting  at  the  1844. 
time  of  the  making  of  the  agreement  declared  on  having 
been  merged  and  extingoished  by  the  grant  of  a  longer 
term,  it  is  not  shewn,  nor  does  it  appear  in  or  by  the  decia* 
ration,  that  the  said  breaches  by  the  supplying  of  bread  as 
aforesaid  were  committed  within  the  term  do  subsisting  at 
the  time  of  the  making  of  the  said  agreement  declared  on, 
or  within  the  intended  new  term  in  the  said  agreement 
mentioned,  but  the  contrary  does  in  fietct  appear  and  is 
shewn  in  and  by  the  declaration :  and  that  the  said  agree- 
ment declared  on  is  contrary  to  public  policy,  and  illegal, 
in  this  respect,  amongst  others,  that  is  to  say,  that  it  re- 
strains the  defendant  from  supplying  bread  and  flbnr  to 
particular  persons  wherever  they  may  reside,  without  limit 
in  point  of  space  as  to  those  persons,  and  under  all  circum- 
stances,  whether  such  persons  change  their  residences  or 
continue  customers  of  the  plaintiff  or  not,  which  is  a  restraint 
larger  and  wider  than  the  protection  of  the  plaintiff  can  pes- 
sibly  require,  and  the  same  must  therefore  be  considered  as 
unreasonable  and  void  in  law,''  &c. 

Byles,  Serjeant,  in  support  of  the  demurrer. — The  con- 
tract in  question  is  contrary  to  public  policy  and  void,  as 
being  to  an  unnecessary  and  unreasonable  degree  in  re- 
straint of  trade.  The  defendant  binds  himself  that  he  will 
not,  during  the  term,  soUcit  the  custom  of  or  knowingly 
supply  bread  (nr  flour  to  any  of  the  customers  then  dealing 
at  the  premises,  without  the  consent  in  writing  of  the 
plaintiff  for  that  purpose  first  obtained,  under  the  penalty 
of  200/.,  to  be  sued  for  and  recovered  as  liquidated  da- 
mages, for  each  infraction.  This  is  not,  as  in  Hunhcke  v. 
Blacklowe,  2  Wms.  Saund.  156,  an  agreement  not  to  trade 
with  particular  customers  by  name ;  nor  is  it  restrained  in 
its  operation  to  any  particular  district  or  place.  In  fVard 
w.  Byrne,  6  M.  &  W.  548,  the  defendant  gave  a  bond  to 
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1844.  the  plaintiff  (a  coal-merchant  in  London),  by  which,  after 
reciting  that  the  plaintiff,  at  the  request  of  the  defendant, 
had  received  and  taken  the  defendant  into  his  sendee  in 
the  capacity  of  town-traveller  and  collecting-derk,  it  was 
conditioned  (inter  alia)  that  the  defendant  should  not 
within  two  years  after  leaving  the  plaintiff's  service,  solicit 
or  sell  to  any  customers  of  the  plaintiff;  that  he  should 
not  follow  or  be  employed  in  the  business  of  a  coal-merchant 
for  nine  months  after  he  should  have  left  the  employment 
of  the  plaintiff;  and  that  he  should  not  leave  his  employ- 
ment without  giving  a  month's  notice :  and  it  was  held 
that  this  condition  prevented  the  defendant  from  setting 
up  in  business  as  a  coal-merchant  on  his  own  account,  or 
being  employed  in  that  business  by  another  person  for  the 
time  limited :  and  the  Court,  on  motion  in  arrest  of  judg- 
ment, held  the  bond  to  be  void,  on  the  ground  that  it  was 
a  restraint  of  trade  unlimited  in  point  of  space.  Parke,  B., 
there  says :  "  It  [the  bond]  restricts  him  [the  defendant] 
from  being  employed  in  any  manner,  either  as  principal  or 
agent,  master  or  servant,  in  the  trade  of  a  coal-merchant. 
The  question  is,  whether  that  restraint  is  not  void  as  being 
against  the  general  policy  of  the  law.  I  think  it  is  so, 
both  on  principle  and  on  authority.  The  principle  on 
which  these  cases  stand  is  laid  down  in  the  case  of  MUdkd 
V.  Reynolds,  1  P.  Wms.  181 ;  viz.  that  the  public  have  an 
interest  in  every  man's  carrying  on  his  trade  freely,  and 
therefore  a  general  restraint  of  trade  is  void  on  a  principle 
of  public  policy,  whether  entered  into  by  bond  or  simple 
contract.  But  there  are  some  exceptions  to  this  rule ;  and 
one  is,  that  the  contract  may  be  valid  where  there  is  a  par- 
tial restriction  only  of  trade,  and  where  it  is  only  co-ex- 
tensive with  the  interests  of  the  person  with  whom  the 
contract  is  made.  I  cannot  express  the  rule  on  this  sub- 
ject more  clearly  than  has  been  done  by  Tindal,  C.  J.^  in 
Hitchcock  V.  Coker,  6  Ad.  &  E.,  454,  where  he  says :  *  We 
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Bgree  in  the  general  principle  adopted  by  the  CSotirt  of  1844. 
Qaeen's  Bench,  that,  where  the  restraint  of  a  party 
from  carrying  on  a  trade  is  larger  and  wider  than 
the  protection  of  the  party  with  whom  the  contract  is 
made  can  possibly  require,  such  restraint  must  be  consi- 
dered as  unreasonable  in  law,  and  the  contract  which  would 
enforce  it  must  be  therefore  void/  '^  Here,  the  restraint  is 
clearly  unreasonable.  It  may  be  that  the  customers  might 
remove  from  the  plaintiff^s  neighbourhood,  and  go  to  a 
distant  part  of  the  country,  where  the  defendant  might  be 
the  only  baker;  and  yet  this  agreement  would  preclude 
bim  from  supplying  them.  Besides,  this  breach  is  not 
committed  during  the  then  present  or  the  intended  term ; 
but  during  the  substituted  term.  The  word  "  term  '^  de- 
notes the  "  term  of  years,'*  the  "  interest  '*  or  "  estate," 
and  not  time  only.  [Tlndaly  C.  J.  Term  and  time  in  this 
agreement  are  convertible  terms.] 

Channell,  Serjeant,  contra. — ^The  contract  is  not  void  as 
being  in  restraint  of  trade.  In  the  note  to  Hunlocke  v. 
Blacklowe,  2  Wms.  Saund.  156,  it  is  said,  that,  "  though  a 
bond,  covenant,  or  promise,  even  on  good  consideration, 
not  to  use  a  trade  any  where  in  England,  is  void,  as  being 
too  general  a  restraint  of  trade;  yet,  if  such  bond,  cove- 
nant, or  promise  be,  not  to  use  a  trade  at  a  particu- 
lar place,  it  is  good:  Prugnell  v.  Gosse,  All.  67.  For 
the  same  reason  it  seems  that  a  bond,  covenant,  or  pro- 
mise not  to  use  a  trade  with  particular  customers  by 
name,  if  founded  on  a  good  consideration,  is  also  valid. 
All  the  cases  on  this  subject  prior  to  Mitchell  v.  Rey- 
nolds, 1  P.  Wms.  181,  are  noticed  in  that  case.  There, 
in  debt  on  bond,  the  defendant  prayed  oyer  of  the  condi- 
tion, which  recited  that  whereas  the  defendant  had  as- 
signed to  the  plaintiff  a  lease  of  a  messuage  and  bakehouse 
in  L.  in  the  parish  of  St.  A.,  for  the  term  of  five  years,  if 
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1844.  the  defendant  should  not  exercise  the  trade  of  a  bakffr 
yriihin  that  pariah  during  the  said  term^  or,  in  caae  he  did^ 
should,  within  three  days  after  proof  thoreof  made,  paj  to 
the  plaintiff  50/.,  then  the  pbligation  to  be  Toid,  and 
pleaded  that  he  was  a  baker  by  trade,  Uiat  he  had 
an  apprenticeship  to  it,  by  reason  whereof  the  bond 
void  in  law,  wherefore  he  traded,  as  he  well  might;  and 
demurrer  the  Court  was  of  opinion,  that,  a  special 
deration  being  set  forth  in  the  condition,  which  shews  it 
was  reasonable  for  the  parties  to  enter  into  it,  the  bond 
was  good ;  and  that  the  true  distinction  was  net  between 
promises  and  bands,  but  between  contracts  wUh  and  asjtt- 
out  consideration ;  and  that,  wherever  a  sufBcient  eon8■da^ 
ation  appeared  to  make  it  a  proper  and  usefii)  oontraot, 
and  such  as  could  not  be  set  aside  without  injury  to  a  &ir 
contractor,  it  ought  to  be  maintained ;  but  with  this  eoo- 
stant  diversity,  viz.  where  the  restraint  is  ffeneral,  not  to 
exercise  a  trade  throughout  the  kingdom,  and  where  it  is 
limited  to  k  particular  place ',  that  the  former  is  void,  being 
of  no  benefit  to  either  party,  and  only  oppressive;  but  the 
other  is  good.  The  principle  of  this  case  was  afterwards 
recognized  and  adopted  in  Cheaman  v.  Naiviby,  2  Ld.  Baym. 
1456,  8  Brown  P.  G.  84i9.''  The  ease  of  HUeheock  w. 
Coker,  6  Ad.  k  E.  438,  1  N.  &  P.  796,  is  very  important 
as  shewing  the  principle  on  which  the  Conrts  have  pio- 
ceeded  in  these  cases.  There,  the  declaration  (in  asapnip- 
sit)  stated,  that,  before  and  at  the  time  of  the  promite,  the 
plaintiff  was  a  druggist,  and  had  taken  the  defendant  into 
his  service  as  assistant,  at  an  annual  salary,  on  condition 
(among  other  things)  that  the  defendant  should  enter  into 
and  perform  the  agreement  afternaientioned ;  that  the  de- 
fendant, in  consideration  of  the  premises,  and  in  perfimn- 
ance  of  the  condition,  by  an  agreement,  reciting  aa  abovi^ 
agreed  with  the  plaintiff,  that,  ii  the  defendant  sfaonld  at 
at  any  time  thereafter  exercise  the  trade  or  business  of  a 
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cbemitt  and  draggist  in  the  town  of  T.^  or  within  three  ig44. 
milei  thereof^  the  defendant  shonld  pay  the  plainti£P  500/. 
«8  liquidated  damages :  the  declaration  then  averred  mu- 
tual promiaes,  and  that  the  defendant  exercised  the  trade 
wiilyin  T.,  and  alleged  for  breach  the  non-payment  of  the 
600JL :  and  it  was  held  by  the  Exchequer  Chamber  that 
there  was  a  legal  consideration  for  the  contract— that  the 
CSoxut  oould  not  enter  into  the  question  whether  the  con- 
sideration was  equal  in  value  to  the  restraint  agreed  to  by 
the  defendant — and  that  the  restraint  was  not  shewn  to  be 
unreasonable  or  oppressive^  by  the  circumstance  that  its 
duration  was  not  limited  to  the  life  of  the  plaintiff,  or  to 
the  time  during  which  he  should  carry  on  the  business. 
Here^  the  restraint  is  not  larger  than  was  required  for  the 
necessary  protection  of  the  plaintiff,  as  it  was  in  MdUan  v. 
May^  11 M.  &  W.  653:  nor  is  it  so  extensive  in  its  range  as 
this  Court,  in  Proctor  v.  Sargent,  2  Scott,  N.  R.  289, 2  M.  ft 
Chr.  20,  held  to  be  free  from  objection.  It  is  true  that  here 
the  customers  are  not  referred  to  by  name,  as  in  HunhckeT. 
Blaekhwe :  but,  in  calculating  the  price  to  be  paid  for  the 
goodwill,  reference  must  of  necessity  be  had  to  the  number 
of  persons  who  dealt  at  the  shop  (11).  Here,  the  defendant 
IB  only  restrained  from  carrying  on  the  business  within  a 
mile  of  the  plaintiff's  shop,  and  from  serving  persons  who 
at  the  lime  of  making  the  contract  were  customers.  There 
was  no  necessity  for  naming  them.  In  Gale  v.  Reed,  8 
East,  80,  by  indenture  between  A.  and  B.  and  C,  dissolv- 
ing their  partnership  as  rope-makers,  A.  and  B.  covenanted 
to  allow  C.  during  his  life  2s.  on  every  cwt.  of  cordage  which 
they  should  make  on  the  recommendation  of  C.  for  any  of 

(11)  Tliecal<nilation  would  have  stance:   just  as,  In  public-house 

reference,  not  to  the  number  of  contracts,  the  value  is  ascertained 

oootnmers,  but  to  the  quantity  of  by  the  number  of  butts  of  beer  and 

flour,  or  number  of  sacks,  consumed  gaHons  of  spirits  consumed  in  a 

in  a  giv«o  space — a  week  for  in-  month. 
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1844.         bis  friends  and  connexions,  and  whose  debts  sbould  turn 
out  to  be  good ;  and  that  A.  and  B.  should  stand  the  risk 
of  such  debts  incurred^  but  should  not  be  compelled  to 
furnish  goods  to  any  of  C/s  connexions  whom  they  should 
be  disinclined  to  trust :  and  C.  covenanted  not  to  cany  on 
the  business  of  a  rope-maker  during  his  life  (except  on 
government  contracts) ;  and  that  all  debts  contracted  or  to 
be  contracted  in  his  or  their  names,  pursuant  to  the  in- 
denture, should  be  the  exclusive  property  of  A«  and  B* ;  and 
that  C.  should  during  his  life,  exclusively  employ  A.  and  B., 
and  no  other  person,  to  make  all  the  cordage  ordered  of 
him  by  or  for  his  friends  and  connexions,  on  the  terms 
aforesaid,  and  should  not  employ  any  other  person  to  make 
any  cordage  on  any  pretence  whatsoever :  and  it  was  held 
that  the  covenant  by  C.  to  employ  A.  and  B.  exclusively  to 
make  cordage  for  his  friends,  and  not  to  employ  any  other 
&;c.,  A.  and  B.  not  being  obliged  to  work  for  any  other  than 
such  as  they  chose  to  trust,  was  not  illegal  and  void  as  being 
in  restraint  of  trade  without  adequate  consideration ;  for, 
the  whole  indenture  must  be  construed  together,  accord- 
ing to  the  apparent  reasonable  intent  of  the  parties ;  and, 
the  general  object  being  only  to  appropriate  to  A.  and  B. 
so  much  of  C/s  private  trade  as  they  chose  to  give  his 
friends  credit  for,  so  much  only  was  covenanted  to  be 
transferred,  and  C.  was  still  at  liberty  to  work  for  any  of 
his  friends  who  were  refused  to  be  trusted  by  A.  and  B. ; 
by  which  construction  the  restraint  on  C.  was  only  co-ex« 
tensive,  as  in  reason  it  could  only  be  intended  to  be,  with 
the  benefit  to  A.  and  B. ;  and  therefore  the  restraint  on  G. 
could  be  no  prejudice  to  public  trade :  and  that  breaches 
assigned  generally  against  C.  for  having  made  cordage  for 
divers  persons  other  than  for  government,  and  for  employ- 
ing other  persons  than  A.  and  B.  to  make  cordage  for  his 
friends,  &c.,  were  well  assigned;  though  no  particular  per- 
sons were  named,  nor  the  quantities  or  kinds  of  cordage 
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mentioned — snch  facts  lying  more  particularly  within  C/s         1844. 
knowledge.    In  the  present  case  more  is  not  stipulated  for 
than  is  absolutely  necessary  for  the  fair  protection  of  the 
plaintiff:  the  limitation  is  reasonable  as  to  space^  and  rea- 
sonable as  to  persons. 

Byks,  Serjeant^  in  reply,  submitted  that  none  of  the 
cases  cited  brought  the  present  contract  within  the  excep- 
tion to  the  general  rule  that  all  restraints  of  trade  are  con- 
trary to  public  policy,  and  therefore  yoid. 

TiNDAL,  C.  J. — Upon  the  best  construction  I  can  put 
upon  this  agreement,  it  does  not  appear  to  me  to  be  so  far 
a  contract  in  restraint  of  trade  as  to  compel  us  to  hold  it 
to  be  ?oid.  With  respect  to  the  first  part  of  the  agree- 
ment— ^that  the  defendant  would  not  directly  or  indirectly 
set  up  or  carry  on  during  the  term  the  business  of  a  baker, 
-within  one  mile  of  the  premises  disposed  of — ^that  clearly  is 
within  the  rule  that  is  admitted  to  be  sanctioned  by  all  the 
cases.  But  it  is  insisted  that  the  latter  branch  of  the 
agreement,  whereby  the  defendant  engages  'Hhat  he 
will  not,  during  the  said  term,  solicit  the  custom  of,  or 
knowingly  supply  bread  or  flour  to  any  of  the  customers 
then  dealing  at  the  said  premises,  without  the  consent  in 
writing  of  the  plaintiff,''  goes  further,  and  is  such  a  re- 
straint upon  the  defendant's  right  to  trade  as  renders  the 
agreement  contrary  to  public  policy,  and  therefore  void. 
In  the  first  place,  it  is  to  be  observed  that  this  is  not  a  ge- 
neral restraint  of  trade,  but  only  restrains  the  defendant 
from  trading  with  a  very  limited  number  of  persons  whose 
names  were  known  to  the  defendant  at  the  time  he  entered 
into  the  contract;  and  that  would  not  carry  the  case  any 
further  i^sxi  the  first  part  of  the  agreement,  provided  the 
customers  continued  to  reside  in  the  same  place.  But,  it 
is  argued  that  the  customers  may  wander  into  another  dis- 
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1844.  trict^  and  that  this  contract  would  restraiii  the  defendant 
from  supplying  them  with  bread  and  flour  whitheraoeTer 
they  might  go^  and  it  might  be  that  they  could  obtain  so 
necessary  an  article  as  bread  from  no  one  else.  If,  faow- 
ever,  we  see  that  the  contract  is  a  reasonable  one  at  the 
time  it  is  entered  into,  we  are  not  bound  to  regard  such 
improbable  and  extravagant  contingencies.  It  does  not 
appear  to  me,  that,  in  holding  this  contract  to  be  good, 
we  shall  be  at  all  extending  the  doctrine  laid  down  in  the 
note  to  Hunlocke  v.  Blacklowe,  2  Saund.  156;  and  though 
in  the  principal  case  (where  the  point  was  not  taken,  pro- 
bably because  the  very  learned  person  who  argued  the  case 
did  not  think  it  tenable)  the  customers  were  named  in  a 
schedule  annexed  to  the  bond,  that  can  make  no  anbatan- 
tial  difference;  for,  here,  the  names  of  the  costomen 
would  all  be  in  the  defendant's  book,  and  the  restraint  was 
virtually  and  substantially  limited  to  a  given  number  of 
persons  ascertained  and  agreed  upon  at  the  time.  I  there- 
fore think  our  judgment  must  be  for  the  plaintiff. 


CoLTMAN,  J. — I  quite  agree  that  restrictions  of  this 
ture  ought  not  to  be  permitted  to  extend  beyond  what  is 
necessary  for  the  fair  and  reasonable  protection  of  the 
vendee.  In  the  present  case  the  restriction  seems  to  me  to 
be  perfectly  fair  and  reasonable.  It  is  true,  one  might,  fay 
a  very  extragavant  and  improbable  hypothesis,  put  cases 
where  inconvenience  might  result  from  such  a  contract : 
but  I  do  not  think  we  are  bound  to  have  recourse  to  them. 
The  case  of  Hunlocke  v.  Blacklowe,  is  substantially  the  same 
as  the  present.  Neither  the  Court  nor  the  very  learned 
person  who  argued  for  the  defendant  there,  su^ested  that 
the  contract  was  void  as  being  in  restraint  of  trade.  And 
Mr.  Serjeant  Williams  adopts  the  same  view. 

Maule,  J. — ^The  general  rule  against  covenants  in  re- 
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straint  of  trade  is  founded  upon  this^  that  the  law  favours  1844. 
trade — ^ndt  for  the  sake  of  the  trader,  but  for  that  of  the 
consumer.  And  the  reason  of  the  exception  that  is  en- 
gmfted  upon  that  rule,  is,  that  it  is  an  exception  in  fur- 
tberance  of  the  rule  itself.  If  it  were  held  that  a  party 
AKlling  the  goodwill  of  a  business  could  not  restrain  himself 
fironk  using  for  his  own  profit  the  thing  he  has  agreed  to 
sell,  that  would  operate  a  restraint  of  a  very  injurious  kind. 
But  it  is  objected  here  that  the  restraint  goes  beyond  the 
limit  that  the  law  allows,  and  beyond  that  which  is  neces-^ 
nary  tot  the  effectual  security  of  the  vendee.  The  provision 
i^  that  the  defendant  shall  not  during  the  term  solicit  the 
custom  of,  or  knowingly  supply  bread  or  flour  to,  any  of  the 
custopiers  then  dealing  at  the  premises,  without  the  con- 
sent in  writing  of  the  plaintiff.  That  must  receive  a  rea- 
sonable construction.  It  cannot  be  held  to  apply  to  a 
dealing  in  any  other  trade  than  that  of  a  baker ;  nor  do  I 
think  that  the  giving  bread  to  an  old  customer  in  the  way 
of  hospitality  or  charity  would  be  an  infraction  of  the  con- 
tract :  and  yet  both  these  cases  would  fall  within  its  strict 
and  literal  construction.  If,  then^  we  are  to  give  the  con- 
tract a  reasonable  construction,  such  reasonable  construc- 
tion would  probably  exclude  the  somewhat  exaggerated 
case  that  has  been  put,  of  this  baker  and  some  of  his  old 
customers  becoming  the  sole  inhabitants  of  some  wilder- 
Bess  where  bread  would  be  procurable  only  from  him.  The 
possibility  of  some  such  extravagant  case  happening  does 
not  make  unreasonable  a  restriction  that  is  otherwise  a  rea- 
sonable and  a  just  one. 

Eble,  J. — I  am  of  the  same  opinion.  In  the  case  of  the 
assignment  of  the  goodwill  of  a  trade,  nothing  can  be  more 
reasonable  than  that  the  assignor  should  be  restrained  from 
getting  back  the  customers.  That  is  the  effect  of  the  con- 
tract in  the  present  case.  Extreme  cases  may  be  suggested. 
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1844.  in  which  inconvenience  might  by  possibility  result  firom 
such  a  contract  literally  construed:  but  as  well  upon 
principle  as  upon  authority  I  think  the  plaintiff  is  entitled 
to  judgment.  It  is  true  the  point  was  not  argued  in  fTim- 
hcke  V.  Blacklawe ;  but  the  plaintiff  had  judgment,  and 
there  can  be  little  doubt  that  the  attention  of  the  Court 
would  have  been  called  to  it,  if  the  learned  counsel  for  the 
defendant  had  felt  the  point  to  be  tenable.  In  fVard  v. 
Bymcy  5  M.  &  W.  548,  the  party  was  restrained  in  the 
most  ample  manner;  and  it  is  somewhat  remarkable, that, 
during  the  very  elaborate  discussion  that  case  underwent, 
this  objection  was  never  adverted  to.  I  am  clearly  of 
opinion  that  the  contract  in  this  case  is  valid. 

Judgment  for  the  plaintiff. 


Byles,  Serjeant,  prayed  leave  to  amend,  by  withdrawing 
the  demurrer,  and  pleading  to  the  action.  He  submitted 
that  this  was  not  an  unreasonable  indulgence  to  ask, 
seeing  that  the  point  had  never  been  distinctly  determined 
before. 

Channett,  contra,  submitted  that  the  defendant  should, 
at  all  events,  undertake  not  to  bring  a  writ  of  error. 

Per  Curiam. — Giving  such  an  undertaking,  and  plead- 
ing issuably,  the  defendant  may  amend,  on  payment  of 

costs. 

Rule  accordingly. 


\. 


T 
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Doe  d.  Morgan  and  Others  v.  Powell.  Saturday^ 

Nor.  16M. 

HIS  was  an  action  of  ejectment  brought  to  recover  the  By  an  instin. 
possession  of  certain  coal  and  iron-mines  at  Aberdare,  in  date  the  2nd  of 
the  county  of  Glamoi^n.  M^T  *D * ^^^' 

The  cause  was  tried  before  Maule,  J.,  at  the  last  Spring  agreed,  for 
Assizes  for  Glamorganshire.  executors  and 

It  appeared  that  the  defendants  were  in  possession  of  the  ton"<o^ 
mines  in  question  under  one  Morgan  Thomas  David^  under  1^^r^%t 
whom  the  lessors  of  the  plaintiff  also  claimed  by  virtue  of  M.  and  others, 
an  instrument  not  under  seal,  which  they  offered  in  evi-  iron.mine,   ' 
dence,  and  of  which  the  following  is  a  copy :—  SSJf;  ^^"^ 

certain  lands,  at 

'' February  2nd,  1838.    Morgan  Thomas  David  hereby  certain  specified 
agrees,  for  himself,  his  executors  and  administrators,  to  let,  Jbeterm'of ' 
and  grant  a  lease  to  Messrs.  George  R.  Morgan,  Edward  •©▼cnty  years 

*^  from  the  date 

Morgan  Williams,  and  Thomas  Wayne,  the  coal,  iron-mine,  of  the  agree- 
stone,  and  fire-clay  under  Abernant  y  Gros  y  Shaf  and  Tyr  wasproTided 
Bach,  with  all  the  mines  belonging  to  him  in  the  parish  of  ro^'^w  aT''*'^ 
Aberdare  thereunder,  at  the  following  rate  per  ton,  \iz,9d.  will  amount 

,  ,      ,         to  the  sam  of 

per  ton  for  every  ton  of  coal,  customary  weights  for  shipping  50/.  a  year  be 
purposes^  as  usually. let  in  the  county  of  Monmouth,  Is,  for^duringSe 
per  ton  for  mine,  the  usual  weight  in  the  parish  of  Aber-  ^^-^^ ^t^\ 
dare,  and  for  clay  and  stone  the  same  that  William  Thomas  commence  in  a 
David  is  paid  for,  as  well  as  the  coal  and  mine,  for  the  time  a  pit  is 
term  of  seventy  years  from  this  2nd  day  of  February ;  and  Jhc  fow-^oot 
that  so  much  royalties  as  will  amount  to  the  sum  of  50/.  a  ^^^  *  ^^^   . 

•^  power  to  work 

the  said  mine- 
rals,  and  to  deposit  mbbish,  and  making  a  wharf,  as  is  usually  granted  in  leases  of  a  similar 
nature,  and  by  W.  T.  D.  (the  lessor's  brother) ;  nevertheless,  if  at  any  time  during  the  said 
term,  the  said  G.  R.  M.  and  others  should  think  fit,  from  the  quality  of  the  coal  being  un- 
sound, or  from  faults,  on  giving  six  months*  notice,  to  abandon  and  quit  the  same,  as  ^  this 
agreement  had  never  been  entered  into :  and  we  hereby  bind  ourselves  to  eommenee  sinking  a 
pit  before  the  24th  of  June  next :  and  the  said  M.  T.  D.  engages  that  he  has  not  incumbered 
the  said  estate  to  prevent  him  entering  into  a  lease  on  the  above  terms  and  agreement,  which 
lease  is  to  contain  the  usual  covenants,  and  as  entered  into  by  his  brother :  and  tiKe  said  M.  T.  D. 
engages  to  sign  a  lease  upon  the  said  terms  as  soon  as  it  can  be  prepared  :** — Held,  that  this  did 
not  amount  to  a  lease,  but  was  a  mere  agreement  for  a  future  demise. 

Whether  an  instrument  is  to  be  construed  as  a  lease  or  an  agreement,  depends  upon  the  inten- 
tion of  the  parties,  to  be  collected  from  the  instrument  itself,  and  the  nature  of  the  subject- 
matter,  without  reference  to  any  extrinsic  circumstances  or  subsequent  acts  of  the  parties. 

VOL.  VIII.  r  Y 
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1844.  year  be  worked  or  paid  for  during  the  said  term,  which  rent 
is  to  commence  in  a  year  from  the  time  a  pit  is  sunk  through 
t?ie  four-foot  coal;  with  power  to  work  the  said  minerals, 
and  to  deposit  rubbish,  and  making  a  wharf,  as  is  usually 
granted  in  leases  of  a  similar  nature,  and  by  William 
Thomas  David :  Nevertheless,  if  at  any  time  during  the 
said  term  the  said  George  B.  Morgan,  E.  M.  Williams,  and 
Thomas  Wayne  should  think  fit,  from  the  quality  of  ooal 
being  unsound,  or  from  faults,  on  giving  six  months*  notice, 
to  abandon  and  quit  the  same  as  if  this  agreement  had 
never  been  entered  into.  And  we  hereby  bind  ourselves  to 
commence  sinking  a  pit  before  the  24Uh  of  June  next.  And 
the  said  Morgan  Thomas  David  engages  that  he  has  not 
incumbered  the  said  estate,  to  prevent  him  entering  into  a 
lease  on  the  above  terms  and  agreement;  which  lease  is 
to  contain  the  usual  covenants,  and  as  entered  into  by  his 
brother. 

'^The  said  Morgan  Thomas  David  to  be  allowed  \d.  per 
ton  for  all  minerals  brought  from  other  properties  through 
the  pits  on  his  land.  And  the  said  Morgan  Thomas  David 
engages  to  sign  a  lease  upon  the  said  terms  as  soon  as  it 
can  be  prepared.     As  witness  our  hands — 

(Signed)     "  Morgan  Thomas  David. 

"  G.  R.  Morgan. 
[Two  witnesses.]  "  E.  M.  Williams. 

"  Thomas  Wayne/' 

Shortly  after  the  date  of  the  above  memorandum,  some 
of  the  grantees  went  upon  the  premises,  and  commenced 
sinking  a  shaft.  There  was  no  proof  of  any  rent  having 
been  paid. 

On  the  part  of  the  defendant,  it  was  submitted  that  the 
instrument  in  question  did  not  amount  to  a  lease,  but  was 
a  mere  agreement  to  execute  a  lease  in  future. 

The  lessors  of  the  plaintiff,  on  the  other  hand,  insisted 
that  it  amounted  to  an  actual  present  demise ;  and  they 
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put  in  a  letter  written  by  Morgan  Thomas  David  wherein        1844. 
he  so  treated  it. 

The  learned  Judge  was  of  opinion  that  the  document  was 
only  an  agreement  for  a  future  lease^  and  accordingly  di- 
rected a  nonsuit,  leave  being  reserved  to  the  lessors  of  the 
plaintiff  to  moye  to  enter  a  verdict  for  them  if  the  Court 
should  be  of  a  contrary  opinion. 


71  Wilde,  Serjeant,  in  Easter  Term  last,  accordingly 
obtained  a  rule  nisi. — He  referred  to  Bacon's  Abridgment, 
Leases  and  Terms  for  Years  (K),  Poole  v.  BerUley,  12  East, 
168, 2  Camp.  286,  Pinero  v.  Judson,  8  M.  &  P.  497,  6  Bing. 
806,  BickneU  t.  Hood,  5  M.  &  W.  104,  and  Doe  d.  Phillip  y. 
Befiyamin,  9  Ad.  &  E.  644,  1  P.  &  D.  440. 

Talfourd  and  Byles,  Serjeants,  on  a  former  day  in  this 
term,  shewed  cause. — ^The  nonsuit  was  right.  The  question 
10,  what  was  the  intention  of  the  parties  as  evidenced  by 
the  contract  itself,  regard  being  had  to  the  nature  and 
condition  of  the  subject-matter.  The  rule  cannot  be  better 
laid  down  than  it  is  by  Coleridge,  J.,  in  Perring  v.  Brook, 
1 M.  &  Bob.  510 :  ^'  The  cases  on  this  subject  are  very  nu- 
merous, but  the  principle  which  governs  them  all  is  this, 
that  the  intention  of  the  parties,  collected  from  the  terms 
of  the  instrument,  must  determine  whether  that  instru- 
ment be  a  lease  or  only  an  agreement.  Here,  there  are 
undoubtedly  some  clauses  from  which,  if  they  stood  alone, 
one  would  have  inferred  an  intention  that  the  instrument 
waa  to  have  the  effect  of  a  lease ;  but,  when  there  is  an 
eaipress  proviso  declaring  that  notwithstanding  those  clauses 
the  instrument  is  to  operate  only  as  an  agreement,  1  am 
dearly  of  opinion  that  1  must  treat  it  as  an  agreement,  and 
not  as  a  lease.''  The  mere  circumstance  of  the  instrument 
providing  for  the  future  execution  of  a  more  formal  lease, 
will  not  alone  prevent  its  operating  as  a  present  demise  • 

Y  y2 
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1844.  so^  where  it  is  contemplated  that  the  grantee  shall  haTC 
immediate  possession,  the  instrument  may  operate  as  a 
lease.  But,  in  Morgan  d.  Dowdtng  y.  Bissell,  3  Taunt.  65, 
Sir  James  Mansfield  says :  "  When  the  party  enters  into 
that  which  on  the  face  of  it  appears  to  be  an  agreement 
though  there  are  words  of  present  demise,  yet,  if  yon  collect 
on  the  face  of  the  instrument  the  intent  of  the  parties  to 
give  a  future  lease,  it  shall  be  an  agreement  only.  It  is 
true,  as  hath  been  said,  that,  in  most  of  the  cases,  there 
have  been  positive  agreements  for  a  future  lease,  and  that 
there  is  none  such  here ;  but  the  real  question  is,  what  did 
these  parties  intend  ?''  And,  after  observing  upon  the 
particular  instrument,  and  pointing  out  strong  circum- 
stances of  inconvenience  that  would  result  if  it  were  to  be 
construed  as  a  lease,  he  added:  '"The  landlord  did  not 
mean  that  the  tenant  should  hold,  nor  did  the  tenant  mean 
that  the  landlord  should  have  the  rent,  without  previously 
ascertaining  what  was  the  rent,  and  what  were  the  terms 
on  which  he  should  hold.  We  must  therefore  presume 
that  they  meant  to  have  a  further  lease :  and  then,  accord- 
ing to  the  doctrine  of  the  modern  cases,  no  present  interest 
is  conveyed  under  this  instrument :  and  it  would  be  a  very 
wise  rule,  that,  whenever  one  person  is  about  to  grant  and 
another  to  take  a  lease,  until  the  lease  was  actually  exe- 
cuted no  interest  at  law  should  pass.  As  to  the  question 
what  are  usual  covenants,  it  is  an  endless  source  of  litiga- 
tion. I  have  known  parties  long  hung  up  at  an  inquiry 
before  a  Master  of  Chancery,  what  are  the  usual  covenants; 
and  it  is  the  extreme  of  folly  either  to  give  or  take  posses- 
sion under  such  an  agreement  till  a  lease  is  executed ;  but 
the  convenience  of  parties  sometimes  requires  it.''  Though 
part  of  that  judgment  goes  further  than  the  Court  could  at 
the  present  day  be  asked  to  go,  yet  that  part  of  it  which  is 
clearly  law  is  singularly  applicable  here  :  in  that  case,  as  in 
the  present,  the  agreement  contained  matters  which  conld 
only  be  carried  into  efifect  by  a  future  more  formal  instm- 
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ment.  Construing  this  contract  with  reference  to  the  sub-  1344. 
ject-matter^  it  clearly  amounts  to  no  more  than  a  bargain 
between  the  parties  for  the  grant  of  a  future  lease^  which 
should  carry  out  and  reduce  to  certainty  that  which  is  left 
uncertain  upon  the  face  of  this  instrument.  No  case  can 
be  cited  in  which  an  agreement  relating  to  mining  property 
has  been  held  to  operate  as  a  present  demise.  The  point 
arose  in  Jones  v.  Reynolds,  1  Q.  B.  506.  There^  the  de- 
fendant wrote  to  the  plaintiff — '^  I  shall  be  happy  to  take  a 
lease  of  your  iron-ore  at  N.  at  a  royalty  of  l^.jper  ton^  and 
I  will  engage  to  work  the  iron-stone^  lime-stone^  ore,  and 
manganese,  in  such  relative  proportions  that  the  average 
produce  of  iron  should  not  exceed  the  ustuil  average  of  the 
common  ores  of  South  Wales  {which  I  believe  to  be  aboiU 
4/0 per  cent.);  the  term  to  be  forty  years  from  the  24ith  qf 
June  next,  and  the  sleeping  rent  150/.  per  annum  *P  the 
lease  to  be  voidable  on  the  lessee's  part,  he  giving  six 
months'  notice,  and  paying  a  fine  (the  amount  of  which  in 
different  cases  was  then  stipulated) :  'Uhe  relative  proportion 
qfthe  iron-ores  in  weight  to  be  worked  together  to  be  ascer^ 
iained  by  a  competent  person.'*  The  plaintiff  wrote  in  an- 
swer— "  I  agree  to  the  terms  contained  in  your  letter,'*  &c., 
'^  and  shall  be  ready  to  grant  a  lease  conformable  thereto 
from  myself  and  all  other  proper  parties,  whenever  you 
require  me."  The  defendant  afterwards  wrote  to  the 
plaintiff,  proposing  to  take  a  lease  of  other  lands  of  the 
plaintiff  on  the  terms  above  mentioned.  The  plaintiff 
wrote  in  answer — ^^  I  agree  to  let  R.  (the  defendant)  a  lease 
of  my  joint  property  (the  last-mentioned  lands)  on  the 
same  terms  1  have  granted  him  a  lease  of  my  independent 
property  (the  first-mentioned  lands),  commencing  at  the 
same  time,  and  paying  the  same  sleeping  rent,  and  the 
same  royalty  per  ton."  In  an  action  by  the  plaintiff  on 
the  contract  as  to  the  joint  property,  it  was  held  that  the 
agreement,  to  be  collected  from  the  several  documents,  was 
not  a  present  demise.     Lord  Denman  there  says :  '^  The 
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1844.  case  is  clear  of  all  difficulty  on  the  authorities^  because  the 
matter  here  was  altogether  in  future,  and  much  remained 
to  be  done.  The  defendant,  in  his  letter  of  February  21st, 
says  that  he  will  be  happy  to  take  a  lease  of  the  plaintiff's 
iron-ore  at  a  royalty  of  Is.  per  ton,  and  will  engage  to  work 
the  iron-stone,  lime-stone,  &;c.,  in  such  proportions  that  the 
average  produce  of  iron  shall  not  exceed  the  usual  average 
of  the  common  ores  of  South  Wales,  which  he  belieyes  to 
be  about  40  per  cent. :  the  term  to  be  forty  years  from  the 
24th  of  June  next,  and  the  sleeping  rent  150/.  per  annum* 
the  lease  to  be  voidable  on  notice  and  payment  of  a  fine : 
the  relative  proportion  of  the  iron-ores  in  weight  to  be 
worked  together  to  be  ascertained  by  a  competent  person. 
Till  that  proportion  was  ascertained  by  a  competent  person, 
and  to  the  satisfaction  of  both  parties,  there  could  be  no 
tenancy.  The  acceptance  by  the  plaintiff  which  followed 
was  only  an  adopting  by  him  of  the  terms  as  proposed :  it 
created  no  demise ;  nor  was  it  a  ground  for  application  to 
a  Court  of  equity.  The  case  does  not  touch  upon  those 
which  have  been  decided.  The  introduction  into  an  agree- 
ment of  words  referring  to  a  future  lease  does  not  disprove 
the  possibility  of  a  present  demise  being  intended :  but 
here  that  intention  is  not  shewn.''  And  Fatteson,  J.,  says : 
"  I  do  not  pretend  to  reconcile  all  the  cases,  though  perhi^si 
on  a  very  elaborate  inquiry,  that  might  be  done  :  the  pre- 
sent case  is  quite  clear.  In  all  those  where  it  has  been 
held  that  a  present  demise  took  place,  there  was  either 
an  actual  present  demise,  immediate  possession  given,  or 
something  to  shew  that  possession  and  the  relation  of 
landlord  and  tenant  were  to  commence  before  a  lease  was 
executed.  Here,  the  term  was  not  to  commence  till  the 
24th  of  June,  1825;  it  was  not  meant  that  possession 
should  be  taken  in  the  mean  time ;  and  the  proportions  in 
which  the  iron- ores  should  be  worked  were  to  be  ascer- 
tained at  a  future  day.  There  was  not,  therefore,  any 
present  demise.   In  Pinero  v.  Judson,  8  M.  &  F.  497, 6  Bing. 
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206,  and  Cfugman  v.  Bluck,  4  Bing.  N.  C.  187, 5  Scott,  515,        1844. 
the  tenancy  was  to  begin  from  a  past  day/'    The  terms  of 
demise  were  much  more  fully  settled  in  that  case  than  in 
the  present.     This  was  evidently  intended  as  the  mere 
basis  of  a  future  lease  which  was  to  ascertain  all  that  now 
remains  in  doubt  and  uncertainty.     The  demise  is,  not  of 
the  surface,  but  of  the  minerals  only,  or  of  a  license  to 
work  them.     [Tlndal,  C.  J. — A  demise  of  the  minerals 
before  they  are  won  is  a  demise  of  the  realty :  the  whole 
coal,  iron-mine,  stone,  and  fire-clay  are  expressly  demised.] 
There  is  no  stipulation  for  immediate  possession,  or  even 
for  possession  at  any  time,  save  that  the  lessees  bind  them- 
selves to  commence  sinking  a  pit  before  the  24th  of  June 
next  after  the  date  of  the  agreement :  no  reut  is  to  become 
payable  until  a  year  after  the  pit  is  sunk  through  the  four- 
foot  coal,  which  may  never  happen :  there  is  no  stipulation 
that  the  mines  shall  be  effectually  worked :  the  lessees  are 
to  have  power  to  deposit  rubbish  and  to  make  a  wharf,  but 
there  is  no  stipulation  as  to  the  place  where  or  the  iQode  in 
which  these  easements  are  to  be  exercised.  [^Maule,  J. — ^The 
agreement  purports  to  pass  an  interest  in  incorporeal  here- 
ditaments.    ErlCy  J. — Which  can  only  be  done  by  deed — 
Bird  V.  Higginsan,  2  Ad.  &  E.  696,  4  N.  &  M.  505.]     Then, 
the  lease  is  to  contain  the  usual  covenants.    Now,  it  is  well 
known  that  in  the  mining  districts,  in  Staffordshire  and 
Monmouthshire,  for  instance,  leases  containing  covenants  of 
the  most  special  description  are  usual — providing  for  rights 
of  entry  on  the  surface  of  the  land,  compensation  for  surface 
damage,  and  the  restoration  of  the  land  to  its  original  state 
at  the  end  of  the  term,  and  the  like.     It  may  also  be  doubted 
whether  the  royalty  is  sufficiently  certain  to  be  made  the 
subject  of  a  distress :  it  is,  "  for  clay  and  stone  the  same 
that  William  Thomas  David  is  paid  for.'^     Does  that  mean, 
at  the  present  moment,  or  during  the  last  year  of  the 
term  ?     In  short,  every  circumstance  that  is  relied  on  in 
the  authorities  as  shewing  the  contract  not  to  amount  to  a 
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1844.        preaoit  demise,  is  to  be  found  here :  nor  is  it  nrrrsssry  in 

re  effect  to  tiie  intentioa  of  the  pnrtiei  to  con- 
otherwise  thjm  as  «n  agreement  far  a  fiitme 


^  T.  mUe,  and  CkmrnmeU,  Serjeants  {E.  V.  fFilBmam 
was  with  them),  in  support  of  the  mle. — ^It  has  been  said, 
and .  perhaps  truly,  that,  in  the  cooatmcticm  of  instru- 
ments of  this  sort,  the  Coort  is  to  be  governed  faj  the 
intention  of  the  parties.  What  is  the  intention  of  the 
parties  ?  Not  what  they  intended  to  eatf  the  docnment, 
but  what  interest  they  intended  should  be  OM&Teyed  by 
it.  In  Bacon's  Abridgment,  Lemtes  amd  Terwu  for  Yemn 
(K),  pL  1,  it  is  said :  '^  It  may  be  laid  down  for  a  rule, 
that,  whaterer  words  are  su£Bcient  to  explain  the  intoit  of 
the  parties,  that  the  one  shall  direst  himself  of  the  posses- 
non,  and  the  other  come  into  it,  for  sodi  a  determinate 
time,  such  words,  whether  they  run  in  the  form  of  a  li- 
cense,, coTenant,  or  agreement,  are  of  themsdves  suflBcienty 
and  will  in  construction  of  law  amount  to  a  lease  for  years 
as  effectually  as  if  the  most  proper  and  pertinent  words 
had  been  made  use  of  for  that  purpose :  and,  on  tiie  con- 
trary, if  the  most  proper  and  authentic  form  of  words 
whereby  to  describe  and  pass  a  present  lease  fox  years  are 
made  use  of,  yet,  if  upon  the  whole  deed  there  appears  no 
such  intent,  but  that  they  are  only  preparatory  and  rda* 
tire  to  a  future  lease  to  be  made,  the  law  will  rather  do 
Tioknce  to  the  words  than  break  through  the  intent  of  the 
parties ;  for,  a  lease  fox  years  being  no  other  than  a  eon- 
tract  for  the  possession  and  profits  of  the  lands  on  the  one 
side,  and  a  recompense  c^  rent  or  other  income  on  the 
other,  if  the  words  made  use  of  are  sufiBcient  to  prove  sodi 
a  contract,  in  what  form  soever  they  are  introdueed,  or 
however  variously  applicable,  the  law  calls  in  the  intent  of 
the  parties,  and  modds  and  governs  the  wnrds  aoeoid- 
in^y.^    However  inconsistait  and  contradictoffy  the  aoh- 
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sequent  cases  may  be,  no  one  of  them  impugns  in  the  1844. 
slightest  degree  the  doctrine  there  laid  down.  Nothing  is 
more  frequent  than  that  a  man,  intending  to  grant  an  un- 
derlease, executes  an  instrument  which  the  law  calls  an 
assignment.  So,  an  instrument  whereby  one  man  parts 
with  and  another  acquires  the  right  to  the  possession  of 
land,  is  a  lease,  by  whatever  name  the  parties  have  thought 
fit  to  call  it.  Provided  there  are  words  of  present  demise, 
it  matters  not  that  there  is  uncertainty  as  to  some  of  the 
terms.  Here,  the  commencement  of  the  tenancy  is  ascer- 
tained, and  a  precise  time  is  fixed  for  the  grantees  to  com- 
mence working  the  mines,  viz.  before  the  24th  of  June. 
Would  not  the  grantees  have  been  liable  to  an  action  for 
not  beginning  to  work  before  that  day,  supposing  no  lease 
to  have  been  previously  prepared  ?  Power  is  given  to  the 
grantees  to  determine  the  whole  interest  on  giving  six 
months'  notice :  is  not  that  a  power  that  might  have  been 
exercised  before  the  grant  of  a  formal  lease?  This  reser- 
vation shews  conclusively  that  the  parties  dealt  on  the 
footing  of  this  instrument  giving  full  rights  to  the  lessees 
irrespective  of  any  future  lease.  These  instruments  are 
not  to  be  viewed  by  the  Court  with  the  astuteness  of  law- 
yers, but  as  the  language  of  the  parties  themselves ;  and 
they  are  to  be  construed  as  the  parties  might  be  assumed 
to  understand  and  intend  them.  The  circumstance  of  the 
rent  being  to  be  payable  only  on  the  happening  of  an  un- 
certain event,  clearly  makes  no  difierence:  there  is  no- 
thing to  lead  to  the  inference  that  the  formal  lease,  if 
executed,  would  be  more  precise  in  this  respect.  The  laud- 
lord's  letter  clearly  shewed  what  his  understanding  of  the 
agreement  was.  [^Maule,  J. — That  is  quite  immaterial : 
the  Court  can  only  look  at  the  instrument  itself  and  the 
subject-matter  of  the  demise.]  The  Court  will  look  at  the 
subsequent  acts  of  the  parties  as  evidencing  their  inten- 
tion at  the  time  of  entering  into  the  contract.  [Erie,  J. — 
Extrinsic  evidence  is  only  admissible  for  the  purpose  of 
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1844.  shewing  the  state  and  circomstances  of  the  premises,  which 
cannot  appear  from  the  instrument  itself.]  In  Doe  d. 
Jackson  v.  Ashbiamer,  5  T.  B.  168,  Ashhurst,  J.,  savs :  "  I 
entirely  agree  to  the  position,  that,  whether  an  agreement 
of  this  kind  shall  or.  shall  not  be  considered  as  a  lease, 
ought  to  depend  on  the  intention  of  the  parties,  which 
must  be  collected  from  the  words  of  the  agreement  and 
^om  collateral  drcwmtances.  Where  the  wordfi  are  de 
prsesenti,  '  I  demise,  &c.,^  or  an  agreement '  that  the  party 
shall  hold  and  enjoy,'  and  the  party  is  immediately  pnt 
into  possession,  the  landlord  shall  not  afterwards  turn  him 
out  of  possession,  and  say  that  it  was  not  a  present  demise; 
for,  the  permitting  the  party  to  enter  is  strong  evidence  to 
shew  that  the  landlord  intended  to  give  a  present  interest. 
But,  where  the  words  themselves  do  not  necessarily  imply 
it,  and  where  possession  is  not  given,  and  there  is  no  other 
act  to  mamfest  such  an  intention,  then  it  is  merely  an  exe- 
cutory contract.'^  And  in  the  more  recent  case  of  Doe  d. 
Pearson  v.  jRte^,  1  M.  &  Scott,  259,  8Bing.  178,  Tindal, 
C.  J.,  says :  '^  The  leading  principle  which  has  for  a  long 
period  been  established,  is,  that  the  words  of  the  instru- 
ment are  to  be  looked  at  to  enable  the  Court  to  ascertain 
what  was  the  paramount  intention  of  the  parties :  and,  if 
the  language  be  doubtfid  or  ambiguous,  we  may  ccdl  tn  md 
acts  done  by  the  parties  at  the  time  of  entering  into  the  con- 
tract,  to  evidence  their  intention."  **  The  second  point  urged 
on  the  part  of  the  defendants,  is,  that  there  is  no  precise 
time  for  the  commencement  of  the  rent  specified.  If  this 
had  been  left  in  uncertainty  and  without  limits,  it  would 
have  afforded  strong  ground  for  saying  that  the  lessee  took 
no  interest  under  the  agreement  until  the  rent  was  pay- 
able ;  but  the  accompanying  circumstances  of  the  case  lead 
us  irresistibly  to  a  contrary  conclusion.^'  So,  in  Chapman 
v.  Bluck,  5  Scott,  515,  4  Bing.  N.  C.  187,  the  subsequent 
correspondence  of  the  parties  was  treated  by  the  same 
learned  Judge  as  throwing  light  upon  their  intention  at 
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the  time  of  making  the  contract  (12).  An  instmment  con-  1844. 
taining  words  of  present  demise  will  operate  as  a  lease,  if 
such  appear  to  be  the  intention  of  the  parties,  though  it 
contain  a  clause  for  a  future  lease  or  leases — Barry  v.  iVu- 
ffeni,  5  T.  R.  165,  n.;  Pook  v.  Bentley,  12  East,  168,  2 
Camp.  286;  Doe  A.  Walker  v.  Graves,  15  East,  244:  and 
many  other  cases  might  be  cited  to  the  same  efifect.  Doe 
d.  PhiU^  T.  Benjamin,  9  Ad.  &  E.  644,  1  P.  &  D.  440, 
comes  yery  near  to  the  present  case.  There,  a  tenant  being 
in  possession  under  a  demise  for  three  years  ending  Mi- 
chaelmas, 1836,  at  a  rent  payable  at  Michaelmas,  the  land- 
lord and  tenant  agreed  in  writing  as  follows : — Memoran- 
dum of  agreement  made  the  13th  of  December,  1834,  be- 
tween &;c. :  P.  (the  landlord)  agrees  to  lei  the  farm  &c.  to 
B.  (the  tenant)  for  fourteen  years,  determinable  at  the  end 
of  seven  years,  with  twelve  months'  notice  (not  stating  the 
commencement),  at  the  yearly  rent  of  20/.,  payable  half- 
yearly  ;  a  lease  to  be  draum  up  on  the  ttsual  terms  by  T. :  and 

B.  agrees  to  take  it  upon  the  said  terms :  and  it  was  held 
that  this  was  a  present  lease,  commencing  on  December 
13th,  1834.  Littledale,  J.,  there  said :  '^  The  words  '  agree 
to  let'  have  long  been  held  the  same  as  words  of  actual 
letting.  It  is  said  here  that  the  agreement  for  a  future 
lease  is  inconsistent  with  a  present  demise ;  and  it  would 
have  been  as  well  if  that  distinction  had  been  upheld  from 
the  first :  but  it  has  been  long  settled  that  that  circum- 
stance alone  would  not  reduce  what  would  otherwise  be  a 
present  demise  to  a  mere  agreement.  As  to  the  provision 
that  the  lease  shall  contain  the  usual  covenants,  Mansfield, 

C.  J.,  certainly  held  in  Morgan  d.  Dowding  v.  Bissell,  3 
Taunt.  65,  that  such  a  description  of  the  intended  lease 
was  uncertain,  and  inconsistent  with  the  supposition  of  a 
present  demise ;  but  in  later  cases  a  dififerent  opinion  has 

(12^^  In  Iggulden  V.  May,  9Ves.  dence,  in  equity,  to  explain  the 
82o,  it  was  held  that  the  acts  of  meaning  of  the  instrument  sought 
parties  arc  not  admissihie  as  evi-      to  be  enforced. 
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1844.  prevailed/^  And  Coleridge^  J.,  said  :  "  The  Courts  haTe 
come  to  some  inconsistent  conclusions  in  cases  of  this 
kind :  but  from  the  main  body  of  them  the  principle  re- 
sults, that  we  must  look  to  the  intention  of  the  parties, 
and  that  by  considering  the  terms  of  the  particular  instru- 
ment, with  reference,  I  agree,  to  the  state  of  facts  existing 
at  the  time.  We  are  not  to  regard  facts  which  are  merely 
collateral :  but  we  may  look  to  the  face  of  the  document 
to  see  whether  great  convenience  or  inconvenience  would 
result  from  any  proposed  construction,  in  the  state  of  things 
existing  at  the  time  to  which  the  instrument  relates.  Look- 
ing to  the  facts  of  this  case,  I  think  that  some  might  favour 
one  construction,  and  some  another;  but  upon  the  whole 
I  think  the  fair  conclusion  is  that  this  is  a  lease.  And  it 
is  not  unreasonable  to  suppose  that  the  parties,  intending 
a  present  lease,  did  not  immediately  foresee  all  the  conse- 
quences which  might  result  from  it.'' 

TiNDAL,  C.  J. — ^The  question  in  this  case  is,  whether  the 
instrument  produced  in  evidence  on  the  part  of  the  lessor 
of  the  plaintifif  operates  as  a  lease  for  seventy  years  from 
the  2nd  of  February,  1838,  or  merely  as  an  agreement  for 
a  future  lease.  Upon  the  best  consideration  I  am  able  to 
bring  to  bear  upon  this  question,  I  think  the  latter  is  the 
proper  legal  construction,  and  that  which  the  parties  them- 
selves at  the  time  intended.  There  are  many  cases  {Doe 
d.  Jackson  v.  Ashbumer,  5  T.  R.  163,  is  one  of  the  earliest) 
where  it  has  been  held,  that,  in  construing  an  instrument 
of  this  description,  regard  must  be  had  to  the  intention  of 
the  parties ;  and  for  this  purpose  the  Court  must  look  at 
the  instrument  itself  and  at  the  subject-matter  to  which  it 
rolates  :  but  further  or  wider  than  that  I  am  not  propared 
to  say  that  they  have  any  right  to  go.  Now,  in  order  to 
ascertain  what  was  the  intention  of  the  parties,  it  is  im- 
portant to  consider  whether  or  not  the  instrument  contains 
words  of  present  demise,  and  whether  possession  was  actu- 
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ally  given  at  the  time.  Firsts  then^  does  this  instrument  1844. 
contain  words  of  actual  demise  ?  It  begins — '^  Morgan 
Thomas  David  hereby  agrees^  for  himself,  his  executors 
and  administrators,  to  let  and  grant  a  lease  to  Messrs. 
George  R.  Morgan,  Edward  Morgan  Williams,  and  Tho- 
mas Wayne,  the  coal,  iron-mine,  and  fire-clay,^'  &c.  It 
may  be  conceded  that  the  words  ^^I  agree  to  lef  do  not 
make  the  instrument  an  agreement  only,  provided  the  rest 
of  the  words  used  shew  an  intention  that  it  shall  operate 
as  an  actual  demise :  but,  when  we  find  them  coupled  with 
the  words  '^  and  grant  a  lease,^^  they  rather  seem  to  shew 
that  the  intention  to  execute  a  future  lease  predominated 
at  the  time,  and  at  least  leave  the  matter  in  doubt  and 
uncertainty.  Towards  the  end  of  the  instrument,  the 
parties  say :  "  We  (the  tenants)  hereby  bind  ourselves  to 
commence  sinking  a  pit  before  the  24th  of  June  next :  and 
the  said  Thomas  Morgan  David  engages  that  he  has  not 
incumbered  the  said  estate,  to  prevent  him  entering  into  a 
lease  on  the  above  terms  and  agreement.'^  Now,  it  is  a  very 
important  thing,  before  a  party  proceeds  to  invest  property 
in  a  mine  of  which  he  is  to  have  a  term  of  seventy  years,  to 
see  that  the  proposed  lessor  has  the  power  to  grant  such  a 
lease,  that  he  has  not  incumbered  the  estate,  or  so  dealt 
with  it  as  to  render  the  lessee  liable  to  be  disturbed  by  one 
having  title  paramount.  Again,  the  lease  is  to  contain 
^'the  usual  covenants,^'  and  "  as  entered  into  by  his  (the  said 
lessor's)  brother.'^  Some  consultation  with  an  attorney 
would  be  necessary  to  enable  the  lessees  to  know  what 
were  the  usual  covenants,  and  some  inquiry  as  to  what 
were  the  covenants  entered  into  by  the  lessor's  brother. 
This  rather  shews  the  predominant  intention  of  the  parties 
to  have  been  that  a  future  lease  should  be  executed.  Then 
comes  the  clause  at  the  end — ''And  the  said  Morgan 
Thomas  David  engages  to  sign  a  lease  upon  the  said  terms 
as  soon  as  it  can  be  prepared ;''  which  shews  plainly  that 
the  parties  contemplated  the  execution  of  a  more  formal 
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1844.  lease  at  some  future  indefinite  period.  As  far,  therefore, 
as  the  first  inquiry  is  concerned,  I  think  it  is  at  least  left 
in  ambiguity  whether  the  instrument  in  question  was  in- 
tended by  the  parties  to  operate  as  an  actual  demise  or  as 
an  agreement  only :  but  I  should  rather  infer  that  they 
contemplated  the  execution  of  a  formal  lease  before  the 
relation  of  landlord  and  tenant  should  be  created.  The 
next  inquiry  is,  whether  the  instrument  conyeyed  or  the 
parties  contemplated  the  conveyance  thereby  of  a  present 
interest,  in  the  subject-matter,  which,  according  to  the  case 
of  Poole  T.  Bentley,  12  East,  168,  2  Camp.  286,  is  necessary. 
Here  there  is  no  stipulation  that  possession  shall  be  given 
before  the  lease  is  executed,  nor  does  the  agreement  ap- 
pear to  be  made  with  parties  already  in  possession.  The 
subject-matter  of  the  agreement  is  not  the  surface  of  the 
soil,  but  '^  the  coal,  iron-mine,  stone,  and  fire-clay .''  The 
only  stipulation  as  to  possession  is  this — "  We  (the  pro- 
posed lessees)  hereby  bind  ourselves  to  commence  innlting 
a  pit  before  the  24th  of  June  next.^^  The  actual  possession 
of  the  lessees,  and  their  liability  to  the  stipulated  rent, 
were  not  to  commence  until  the  expiration  of  a  year  firom 
the  time  the  pit  should  be  sunk  through  the  four-foot  coal; 
thus  affording  an  extremely  good  opportunity  for  the  pre- 
paration of  the  more  formal  instrument.  There  being, 
therefore,  no  immediate  possession  given,  and  no  agree- 
ment for  possession  before  the  execution  of  the  lease  refer- 
red to,  it  appears  to  me  that  this  second  test,  which  is  sug- 
gested by  many  of  the  authorities,  also  fails.  There  is  yet 
a  third  and  a  very  reasonable  test,  viz.  that  laid  down  in 
Morgan  d.  Dowding  v.  Biisell,  where  it  is  said  that  strong 
circumstances  of  inconvenience  apparent  on  theinstrament^ 
if  it  should  be  construed  as  a  lease,  indicate  the  intention 
of  the  parties  that  it  should  be  an  agreement  only.  Are 
there  not  in  this  case  strong  circumstances  of  inconyeni- 
ence  if  this  instrument  should  be  ruled  by  the  CJoort  to 
amount  to  a  present  demise  ?     It  is  perfectly  dear  that  no 
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right  to  an  easement  can  pass  except  under  seal.  There  is  1844. 
no  certain  time  stipulated  for  the  commencement  of  the 
rent.  It  is  true^  the  tenants  engage  to  commence  sinking 
a  pit  before  the  24th  of  June^  1838 ;  but  there  is  nothing 
to  compel  them  to  finish  it  within  any  given  time ;  neither 
could  the  landlord  tell  when  they  had  reached  the  four-foot 
coal.  This  I  should  hold  conclusive  to  shew  that  the 
agreement  was  not  considered  by  the  parties  as  the  actual 
demise.  Then^  what  rights  of  easement  have  the  tenants. 
The  things  demised  are^  the  coal^  iron-mine^  stone^  and 
fire-clay.  The  only  part  of  the  instrument  that  points  at 
the  means  of  getting  at  the  coal^  is^  the  stipulation  as  to  the 
sinking  of  a  pit.  Again^  the  tenants  are  to  have  power 
''  to  work  the  said  minerals^  and  to  deposit  rubbish,  and 
make  a  wharf^  as  is  usually  granted  in  leases  of  a  similar 
nature,  and  by  William  Thomas  David.'^  This  is  a  grant 
of  an  easement  in  alieno  solo :  and  no  place  is  fixed  or 
defined  on  which  to  deposit  the  rubbish  or  make  the  wharf. 
Bird  V.  Hiffffinstm,  2  Ad.  &  E.  696,  4  N.  &  M.  505,  lays  it 
down  broadly  that  there  can  be  no  demise  of  an  incorporeal 
hereditament  except  under  seal.  I  should  therefore  say, 
rebus  sic  stantibus,  that  the  tenants  would  not  under  this 
instrument  be  able  to  exercise  the  rights  that  would  be 
indispensable  to  the  proper  working  of  the  mines,  without 
some  deed  under  the  seal  of  the  grantor :  and  consequently 
I  think  we  are  justified  in  saying,  that,  regard  being  had 
to  the  intention  of  the  parties  as  manifested  by  the  instru- 
ment, and  to  the  subject-matter,  it  does  not  amount  to  an 
actual  demise,  and  therefore  that  the  nonsuit  was  right. 

CoLTMAN,  J. — The  question  for  us  to  determine  in  the 
present  case  is,  whether  it  was  the  intention  of  the  parties 
when  they  entered  into  the  contract  now  under  discussion 
that  the  interest  in  the  term  of  seventy  years  in  the  mine- 
rals should  thereby  pass,  or  whether  such  interest  was  to 
pass  only  upon  the  execution  of  a  complete  and  formal 
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1844.  lease.  It  is  impossible  to  deny  that  great  difficulty  exists 
in  determining  questions  of  this  nature.  Where  the  par- 
ties expressly  declare  that  the  instrument  shall  operate 
only  as  an  agreement  for  a  future  lease^  there  is  no  room 
for  doubt.  But,  in  a  case  like  this,  we  must  look  at  all 
the  expressions  they  have  used,  in  order  to  discover  if  pos- 
sible what  was  their  predominant  intention.  K  there  had 
been  any  stipulation  here  for  present  possession^  I  should 
have  thought  that  very  important.  If  I  could  see  that  pos- 
session was  to  be  given  immediately  or  at  any  definite  time, 
that,  added  to  other  circumstances^  would  have  induced  me 
to  say  that  the  instrument  was  a  lease.  But  I  can  discover 
nothing  upon  the  face  of  it  that  at  all  looks  that  way.  The 
only  thing  binding  upon  the  grantees,  is,  that  they  shall 
commence  sinking  a  pit  before  the  14th  of  June.  But 
possibly  the  parties  may  have  contemplated  that  a  formal 
lease  would  be  prepared  and  executed  before  that  time. 
Try  it  by  the  other  test  that  has  been  suggested — the  con- 
venience of  the  parties.  Is  it  to  the  interest  of  the  grantor 
that  this  should  be  held  to  be  a  lease  ?  The  rent  is  to 
commence  only  at  the  expiration  of  a  year  from  the  time 
the  pit  is  sunk  through  the  four-foot  coal.  When  that  is 
to  be  done  is  altogether  undefined  :  it  might  be  to  the  in- 
terest of  the  grantees  never  to  do  so,  and  so  no  rent  would 
become  payable  at  all.  It  is  difficult  to  conceive  how 
any  person  who  contemplated  entering  into  a  contract  for 
seventy  years  could  consent  to  so  blind  a  stipulation  as 
that.  Looking,  therefore,  at  the  whole  scope  of  the  in- 
strument, I  find  it  impossible  to  come  to  any  other  con- 
clusion than  that  it  amounts  only  to  an  agreement  for  a 
future  lease,  and  not  to  an  actual  demise^  and  therefore 
I  agree  that  the  rule  should  be  discharged. 

Maule,  J. — I  also  think  that  the  rule  for  setting  aside 
the  nonsuit  in  this  case  must  be  discharged.  The  ques- 
tion is  whether  the  instrument  given  in  evidence  to  sustain 
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the  title  of  the  lessor  of  the  plaintiff  amounts  to  a  present  1844. 
demise,  or  is  one  that  can  only  be  carried  into  effect  by  a 
writing  under  seal ;  and  that  question  is  to  be  determined 
by  the  intention  of  the  parties,  which  is  to  be  ascertained 
by  looking  at  the  document  itself  and  at  the  nature  of  the 
subject-matter.  It  seems  to  me  that  there  are  abundant 
materials  here  to  remove  all  doubt.  It  is  conceded  that 
the  obvious  intention  of  the  parties  could  not  be  com- 
pletely  carried  into  effect  without  an  instrument  under 
seal.  The  easement  of  depositing  rubbish  on  the  surface 
in  sinking  the  pi^  and  of  making  a  wharf,  which  forms  a 
▼ery  material  part  of  the  contract,  does  not  and  could  not 
pass  by  this  instrument,  inasmuch  as  it  is  a  thing  that  lies 
in  grant.  I  think  it  is  highly  probable  that  none  of  the 
parties  knew  what  does  and  what  does  not  lie  in  grant. 
But  I  think  it  is  quite  clear  that  they  all  knew  that  the 
creation  of  the  sort  of  interest  they  contemplated  could 
only  be  effectuated  by  a  regular  lease :  and  therdbre,  for 
all  practical  purposes,  they  were  as  well  informed  upon  the 
subject  as  the  most  skilful  conveyancer  could  be.  Inas- 
much, therefore,  as  the  obvious  intention  of  the  parties 
could  not  by  possibility  be  accomplished  by  an  instrument 
of  this  description,  there  can  be  no  reason  for  construing 
it  to  be  a  lease.  As  to  the  materials  to  which  the  Court  is 
to  refer  in  coming  to  a  decision  upon  the  construction  of 
instruments  of  this  nature — it  has  been  contended  by  my 
Brother  Wilde  that  the  intention  of  the  parties  may  be 
collected  from  their  subsequent  conduct ;  and  for  this  he 
mainly  relies  upon  a  dictum  of  my  Lord  Chief  Justice  in 
Doe  d.  Pier9(m  v.  Ries,  1  M.  &  Scott,  259,  8  Bing.  178.  In 
that  case  the  instrument  had  reference  to  the  demise  of  a 
house  which  was  at  the  time  out  of  repair,  and  of  which  it 
was  necessary  that  the  tenant,  by  whom  the  repairs  were 
to  be  done,  should  be  in  possession  for  the  purpose  of 
doing  them  for  some  time  before  he  could  have  any  bene-* 
ficial  occupation ;  and  accordingly  he  was  let  into  imme^ 
▼OL.  Tin.  z  z 
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1^44.  diate  possession^  though  the  rent  was  not  to  commence 
until  a  future  day.  All  that  that  case  amounts  to  is  this, 
that  we  are  to  take  into  consideration  the  state  of  the  pro- 
perty, and  not  that  collateral  acts  of  the  parties  may  be 
looked  at  for  the  purpose  of  ascertaining  their  intention  at 
the  time  of  contracting.  In  the  instrument  now  under 
consideration,  there  is  a  reference  to  covenants  contained 
in  other  leases  entered  into  by  the  lessor's  brother :  then, 
there  is  a  provision  that  the  lessees  shall  commence  sink- 
ing a  pit  before  a  given  day ;  but  there  is  no  stipulation 
that  they  shall  complete  it  or  effectually  work  the  mines: 
and  the  rent  is  not  to  become  payable  until  a  year  from 
the  time  the  pit  is  sunk  through  the  four-foot  coal^  which 
leaves  it  quite  uncertain  whether  rent  will  ever  become  pay- 
able. All  these  stipulations  are  very  unreasonable^  and  such 
as  the  parties  would  be  very  unlikely  to  have  intended  to  be 
finally  bound  by.  There  is  not  that  inconvenience^  how- 
ever, if  the  instrument  is  considered  as  a  mere  agreement; 
for,  when  carrying  it  into  effect,  there  would  be  no  difiSr 
culty  in  ascertaining  the  time  proper  for  getting  through 
the  four-foot  coal,  and  otherwise  reducing  to  certainty  all 
that  now  remains  ambiguous.  I  have  not  the  smallest 
doubt  that  the  instrument  was  intended,  not  as  a  ieaae^  hot 
only  as  an  agreement  for  a  future  lease. 

Erlb,  J. — ^I  am  also  of  opinion  that  the  instrument  in 
question  amounts  to  an  agreement  only,  and  not  to  a  lease; 
Many  of  its  terms  are  quite  consistent  with  its  being  beU 
either  the  one  or  the  other :  but  we  are  to  construe  it  with 
reference  to  the  apparent  intention  of  the  parties  and  the 
nature  and  condition  of  the  subject-matter.  Now,  regard 
being  had  to  the  subject-matter,  it  is  one  as  to  which  the 
relative  rights  of  the  parties  are  peculiarly  required  to  be 
defined ;  and  therefore  I  think  they  must  necessarily  have 
contemplated  a  more  formal  lease.  To  construe  this  in- 
strument as  a  lease,  would  be  manifestly  inconvenient  to 


MICHAELMAS  TERM,  8  yiCTORIiB. 


705 


both  parties.  On  the  one  hand^  the  rent  being  payable 
only  a  year  after  the  pit  should  have  been  sunk  through 
the  four-foot  coal^  non  constat  that  the  lessor  would  ever 
receive  any ;  and,  on  the  other  hand,  there  being  no  open 
shaft,  and  no  spot  pointed  out  upon  which  the  lessees  were 
to  be  at  liberty  to  sink  one,  they  would  have  no  access  to 
the  thing  demised.  Besides,  an  instrument  of  this  sort 
clearly  would  not  confer  upon  the  lessees  those  rights  of 
easement  which  are  essential  to  the  working  of  mines. 
There  is  no  stipulation  for  the  time  of  taking  possession. 
Upon  these  grounds,  as  well  as  upon  those  suggested  by 
the  rest  of  the  Court,  I  am  clearly  of  opinion  that  my  Bro- 
ther Maule  put  the  right  construction  upon  this  instru- 
ment at  the  trial,  and  properly  nonsuited  the  lessors  of 

the  plaintiff. 

Rule  discharged. 


1844. 


Pbtrie  and  Another  v.  Cullen. 


Saturday^ 
Nov,  2Srd. 


Tjyav,  Jinra. 
HIS  was  an  action  of  debt  brought  to  recover  the  sum  a  peremptory 

of  25/.  1 5*.  3d.  for  money  alleged  to  have  been  paid  by  the  Jl^  at  a  pwtU 
plaintiffs  to  the  use  of  the  defendant.     The  action  was  coiarrittingU 

'^  an  absolute 

commenced  on  the  29th  of  December,  1842:  on  the  30th  condition,  the 

breach  of  which 

the  defendant  was  arrested  on  a  writ  of  capias,  and,  not  admits  of  no 

being  a  native  of  this  country,  and  being  unable  to  pro-  cSJ^Jl^  j[ 

cure  bail,  he  was  compelled  to  remain  in  custody  until  S^iJ^^^Tin ' 

October,  1843,  when  he  was  discharged  by  supersedeas,  dai, C.J. 

The  plaintiffs  declared  on  the  9th  of  January,  1843 :  on  the  gave  aperemp- 

25th  of  February  the  defendant  pleaded  nunquam  indebi-  J^^to  t^tthe 

tatus :  on  the  4th  of  November  the  plaintiffs  were  ruled  to  sittings  after 

.  .  Trinity  Term, 

reply,  and  on  the  13th  they  replied  by  adding  the  similiter,  bnt,  in  conse- 

qaence  of  their 
neglecting  to 
enter  the  came  ontil  the  evening  of  the  last  day  allowed  for  that  purpose,  the  cause  was  made  a 
remanet.     On  the  first  day  of  Michaelmas  Term,  the  defendant  obtained  a  mle  absolnte  for 
judgment  as  in  case  of  a  nonsuit : — The  Conrt  refosed  to  set  it  aside. 

2Z2 
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1844.  In  Easter  Term  last,  the  defendant  obtained  a  rule  nisi  for 
judgment  as  in  case  of  a  nonsuit,  the  plaintiffs  having 
neglected  to  proceed  to  trial.  This  rule  was  on  the  8th 
of  May  discharged  upon  a  peremptory  undertaking  by  the 
plaintiffs  to  try  at  the  sittings  after  Trinity  Term  last. 
The  cause  was  not  entered  for  trial  until  the  evening  of 
the  11th  of  June,  the  last  day  for  entering  causes  for  the 
sitting ;  and,  in  consequence  of  its  being  so  low  in  the  list, 
it  was  necessarily  made  a  remanet.  On  the  first  day  of 
this  term,  the  defendant  obtained  a  rule  absolute  for  judg- 
ment as  in  case  of  a  nonsuit. 

Channell,  Serjeant,  on  the  sixth  day  of  the  term,  obtained 
a  rule  calling  upon  the  defendant  to  shew  cause  why  the 
above  rule,  and  the  judgment  signed  in  pursuance  thereof, 
should  not  be  set  aside,  with  costs. 

Byles,  Serjeant,  now  shewed  cause. — ^The  plaintiffs  having 
failed  to  proceed  to  trial  pursuant  to  their  undertaking,  the 
rule  absolute  for  judgment  as  in  case  of  a  nonsuit  was  per- 
fectly regular,  and  ought  not  to  be  set  aside.  The  words 
of  the  statute  14  Geo.  2,  c.  17,  s.  1,  are  plain:  it  enacts, 
"  that,  where  issue  is  or  shall  be  joined  in  any  action  or 
suit  at  law  in  any  of  his  Majesty^s  Courts  of  record  at  West- 
minster, &c.,  and  the  plaintiff  or  plaintiffs  in  any  such  ac- 
tion or  suit  hath  or  have  neglected  or  shall  neglect  to  bring 
such  issue  on  to  be  tried  according  to  the  course  and  prac- 
tice of  the  said  Courts  respectively,  it  shall  and  may  be 
lawful  for  the  Judge  or  Judges  of  the  said  Courts  respec- 
tively, at  anytime  after  such  neglect,  upon  motion  made  in 
open  Court  (due  notice  having  been  given  thereof),  to  give 
the  like  judgment  for  the  defendant  or  defendants  in  eveiy 
such  action  or  suit  as  in  cases  of  nonsuit,  unless  the  said 
Judge  or  Judges  shall,  upon  just  cause  and  reasonable 
terms,  allow  any  further  time  or  times  for  the  trial  of  such 
issue;  and,  if  the  plaintiff  or  plaintiffs  shall  neglect  to  try 
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such  issue  within  the  time  or  times  so  allowed^  then  and  in  1844. 
every  such  case  the  said  Judge  or  Judges  shall  proceed  to 
give  such  judgment  as  aforesaid/^  The  plaintiffs  by  their 
undertaking  bind  themselves  to  try  at  all  events :  that  is 
the  condition  upon  which  they  are  let  in  after  a  default. 
In  Ward  v.  Turner,  5  Dowl.  22^  it  was  expressly  determined^ 
that,  where  a  plaintiff  has  given  a  peremptory  undertaking 
to  try  at  a  particular  Assize,  and  he  is  prevented  from  ful- 
filling it  by  the  sudden  illness  of  the  Jadge,  that  is  not  a 
sufficient  excuse  to  prevent  the  defendant  from  obtaining 
judgment  as  in  case  of  a  nonsuit  absolute :  and  Coleridge,  J., 
said :  *'  Here,  the  plaintiff  had  failed  to  take  the  cause  down 
for  trial,  and  been  in  default,  and  the  defendant  conse- 
quently had  a  right  to  his  remedy  under  the  statute,  and 
had  a  rule  nisi  accordingly.  That  rule  was  discharged, 
not  because  it  was  improperly  obtained,  but  on  condition 
of  the  plaintiff  undertaking  to  try  the  action  at  the  next 
Assizes.  Then  comes  the  question  whether  there  was  any 
default  on  the  part  of  the  plaintiff  at  the  next  Assizes.  In 
one  sense  there  was  none,  as  there  was  no  moral  fault,  and 
no  neglect  on  his  part ;  but,  in  the  sense  of  a  condition,  it 
was  a  peremptory  undertaking  to  be  responsible,  though 
he  had  no  control  over  the  circumstances  which  prevented 
the  trial.  The  plaintiff  should  have  applied  in  Michaelmas 
Term  to  enlarge  his  peremptory  undertaking ;  and,  if  that 
had  been  done,  no  doubt  the  Court  would  have  looked  into 
all  the  facts  of  the  case.^^  So,  in  Sell  v.  Adams,  7  Dowl. 
672,  it  was  held,  that,  where  a  plaintiff  gives  a  peremptory 
undertaking  to  try  at  the  next  practicable  sheriff's  court, 
he  is  bound  to  take  proper  steps  to  try  the  cause,  before 
the  defendant  obtains  judgment  absolute  as  in  case  of  a 
nonsuit,  although  for  that  purpose  it  may  be  necessary  for 
him  to  obtain  a  special  appointment  of  a  court  from  the 
sheriff.  And  in  Negrete  v.  Martorell,  1  Dowl.  &  Lowndes, 
785,  7  Scott,  N.  B.  4^83,  a  rule  for  judgment  as  in  case  of  a 
nonsuit  having  been  discharged  on  the  2nd  of  May,  upon  a 
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1844.  peremptory  undertaking  to  try  within  two  months  from  that 
time,  the  plaintiff,  who  had  allowed  the  two  months  to  ex- 
pire without  proceeding  to  trial,  gave  notice  of  trial  for  the 
8th  of  August,  when  the  cause  was  tried  as  an  undefended 
cause :  and  the  Court  set  aside  the  verdict  obtained  by  the 
plaintiff,  as  irregular.  The  plaintiffs  here  should  have  ap- 
plied promptly  for  an  enlargement  of  their  undertaking; 
and,  if  satisfied  of  the  reasonableness  of  their  excuse  for  not 
having  proceeded  to  trial,  the  Court  would  have  given  them 
such  relief  as  the  justice  of  the  case  re({nired.  It  is  im- 
possible to  look  at  the  dates  without  perceiving  that  it  was 
the  plaintiff's  intention  not  to  try  the  cause  at  the  last 
sittings.  Besides,  it  appears  from  the  affidavits  filed  on 
the  part  of  the  defendant,  that,  in  consequence  of  the 
delay,  he  has  lost  two  material  witnesses,  one  of  whom  has 
since  died,  and  the  other  gone  abroad.  [Tindal,  C.  J. — 
That  is  a  difficulty  to  which  the  defendant  must  equally 
submit,  if  the  plaintiffs  are  put  to  bring  a  new  action.] 

Channell,  Serjeant,  in  support  of  his  rule. — The  only 
question  is,  whether  or  not  the  plaintiffs  have  performed  the 
condition  which  was  imposed  upon  them  on  the  discharge 
of  the  former  rule  for  judgment  as  in  case  of  a  nonsuit. 
Their  undertaking  was  to  proceed  to  trial  according  to  the 
course  and  practice  of  the  Court :  and  with  that  under- 
taking they  have  literally  complied,  so  far  at  least  as  was 
practicable;  they  entered  the  cause  for  trial  within  the 
time  allowed  by  the  practice  of  the  Court,  and  it  was 
through  no  default  of  theirs  that  it  was  not  actually  tried. 
[Mavle,  J. — ^The  question  is,  whether  the  undertaking  is 
an  absolute  one,  to  try  the  cause  at  all  events,  or  whether 
it  is  satisfied  by  the  plaintiffs'  doing  what  they  reasonably 
could  do  to  get  the  cause  tried.  It  seems  to  me  that  it  is 
as  absolute  as  an  undertaking  to  pay  a  given  sum  on  a 
day  named.  From  the  course  they  pursued,  I  think  the 
plaintiffs  clearly  meant  that  the  cause  should  not  be  tried 
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at  the  last  sittings.]  All  that  the  plaintiffs  can  in  reason  1844. 
be  said  to  hate  undertaken  to  do,  was,  to  pat  the  Court  in 
possession  of  the  cause,  to  place  it  in  a  course  for  trial. 
Having  done  that,  they  performed  their  duty.  Ward  v. 
Tbmer,  5  Dowl.  22,  is  hardly  an  authority  upon  which  the 
Court  will  act.  The  propriety  of  the  decision  has  been 
somewhat  doubted.  Besides,  the  facts  distinguish  it  most 
materially  from  the  present  case :  there,  the  rule  for  judg- 
ment as  in  case  of  a  nonsuit  was  discharged  upon  the  or* 
dinary  undertaking  ;  the  plaintiff  accordingly  took  the 
cause  down  for  trial  at  the  Spring  Assizes,  1835,  but  was 
unable  then  to  try,  in  consequence  of  the  sudden  illness  of 
the  Judge ;  he  then  gave  notice  of  trial  for  the  next  Spring 
Assizes,  but  withdrew  the  record ;  and  it  was  not  until  after 
this  second  default  that  the  rule  absolute  for  judgment  as 
in  case  of  a  nonsuit  was  obtained.  [^CoUman,  J. — The 
judgment  proceeded  entirely  upon  the  first  default.]  It 
was  a  mere  obiter  dictum.  Sell  v.  Adams,  7  Dowl.  672, 
was  clearly  a  case  of  excuse.  In  Negrete  v.  Martorell,  7 
Scott,  N.  R.  4S3,  1  Dowl.  &  L.  785,  the  plaintiff  was  guilty 
of  default  in  not  proceeding  to  trial  within  the  time  limited 
by  his  undertaking ;  and  the  defendant  might  have  been 
materially  prejudiced  by  a  trial  after  the  time  had  expired. 

TiKDAL,  C.  J. — ^The  statute  14  Geo.  2,  c.  17,  s.  1,  begins 
by  stating,  "  that,  where  any  issue  is  or  shall  be  joined  in 
any  action  or  suit  at  law  in  any  of  his  Majesty^s  Courts  of 
record  at  Westminster,  &c.,  and  the  plaintiff  or  plaintiffs 
in  any  such  action  or  suit  hath  or  have  neglected  or  shall 
neglect  to  bring  such  issue  on  to  be  tried  according  to  the 
course  and  practice  of  the  said  Courts  respectively ,  it  shall 
and  may  be  lawful  for  the  Judge  or  Judges  of  the  said 
Courts  respectively,  at  any  time  after  such  neglect,  upon 
motion  made  in  open  Court  (due  notice  having  been  given 
thereof),  to  give  the  like  judgment  for  the  defendant  or 
defendants  in  every  such  action  or  suit  as  in  cases  of  non- 
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12)44.        MJi,  ■iih  ■■  tTir  will  Tiri^r  nr  Tiirt|i^ri  ifcifl, 

and  iCMOoable  taxaa^  mOfOiw  sn j  fntker  toie  or  tifi  fiv 
Oe trnl of  nA iarae.''  It  tim gnooa toar^O^^'if 
^e  pfadntiff  or  plauntiiSt  wiaR  we§k€t  ia  tn^  mdk  imm 
widm  tibe  tiiBe  or  innes  »  aUonredy  Acs  sad  m  cvbt 
■o^  caae  tke  aid  Jvd^  or  Judges  ahdU  ftuctud  to  pie 
sack  jodgsKnt  as  aiuiessid.**  If  tids  kad  Wcb  a  aev 
qaatiooy  I  should  haie  beid,  and  am  at  pveaent  ditpnurd 
to  Im^  that  the  word  ^^Bc^ect"  ia  As  latter  past  of 
this  sectioa  iho«Id  reod^e  the  ame  iiitcrpretatioai  as  il 
bean  in  the  former  part,  namdj,  a  wiUd  sad  liiftum 
able  de£uik  on  the  part  of  die  piaiatiff  ia  patting  Ae 
cause  in  a  coarse  of  trial  according  to  the  practice  of  the 
Court;  and  therefore  I  shoold  have  been  slow  to  decide^ 
tha^  where  a  phdntiff  enters  his  caaae  tat  trial  accoiding 
to  the  Bsual  practice,  and  without  an j  defiuik  of  hn  it  is 
made  a  remanety  he  has  so  faat  neglected  to  trj  as  to  hsTc 
fiMrfeited  his  undertaking.  But  I  do  not  think  it  necessary 
on  the  present  occasion  to  gire  any  positire  opinion  i^oa 
the  point,  becanae  it  seems  to  me  that  the  dicamstances 
of  this  case  clearly  indicate  a  wiifol  defiinlt  on  the  part  of 
the  pfadntiffs.  When  they  onderto<^  to  proceed  to  trial 
at  the  sittings  after  Trinity  Term,  they  at  the  least  under- 
took to  nse  due  diligence  to  bring  the  caose  on  finr  trial  at 
those  sittings.  Now,  it  appears  from  the  afBdarits  that 
the  cause  was  not  entered  until  so  late  on  the  erening  of 
the  last  day  allowed  for  that  purpose  by  the  practice  of  the 
Court,  that  it  could  not  by  any  reasonable  nrobabilitT  be 
tried  at  those  sittings.  Coupling  this  with  the  £act  thst 
no  briefii  were  delirered,  and  the  repeated  delays  through- 
out the  cause,  I  think  we  are  well  justified  in  saying  that 
the  plaintiffs  have  neglected  to  proceed  to  trial  aooording 
to  the  terms  of  their  undertaking,  and  therefore  that  we 
ought  not  to  interfere. 

CoLTMAv,  J. — I  do  not  feel  disposed  to  depart  firom  the 
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rale  80  judiciously  and.  correctly  laid  down  by  Coleridge,  .  1844. 
J.,  in  the  case  of  Ward  v.  Turner,  5  Dowl.  22.  He  says : 
/^The  plaintiff  had  failed  to  take  the  cause  down  for  trial, 
and  been  in  default,  and  the  defendant  consequently  had  a 
right  to  his  remedy  under  the  statute,  and  had  a  rule  nisi 
accordingly.  That  rule  was  discharged,  not  because  it  was 
improperly  obtained,  but  on  condition  of  the  plaintiff  un- 
dertaking to  try  the  action  at  the  next  Assizes.  Then 
comes  the  question,  whether  there  was  any  default  on  the 
part  of  the  plaintiff  at  the  next  Assizes.  In  one  sense 
there  was  none,  as  there  was  no  moral  fault,  and  no  neg- 
lect on  his  part ;  but,  in  the  sense  of  a  condition,  it  was  a 
peremptory  undertaking  to  be  responsible,  though  he  had 
no  control  over  the  circumstances  which  prevented  the 
trial.^^    To  that  doctrine  I  entirely  subscribe. 

Maule,  J. — I  also  am  of  opinion  that  this  rule  should 
be  discharged.  The  statute  14  Geo.  2,  c.  17,  s.  1,  enables 
the  Court,  in  the  event  of  a  plaintiff  neglecting  to  proceed 
to  trial  according  to  the  course  and  practice,  to  give  judg- 
ment for  the  defendant  as  in  case  of  a  nonsuit,  unless  they 
shall  see  just  cause  to  let  the  plaintiff  in  to  try  upon  terms; 
and  then  it  proceeds  to  enact,  that,  if  the  plaintiff  shall 
neglect  to  try  the  issue  within  the  time  allowed,  the  Court 
shall  proceed  to  give  such  judgment  as  aforesaid.  That 
judgment  has  been  given  here;  and,  I  think,  very  pro- 
perly. When  the  plaintiffs  first  made  default,  the  Court 
gave  them  a  larger  indulgence  than  is  ordinarily  given, 
and  discharged  the  rule  on  their  peremptorily  undertaking 
to  proceed  to  trial  at  the  sittings  after  last  Trinity  Term. 
I  have  always  understood  the  meaning  of  a  peremptory 
undertaking  to  be,  that  the  party  undertakes,  at  all  events, 
and  without  any  reservation  or  exception,  that  the  trial 
shall  take  place  within  the  time  limited.  That  this  is  so, 
is  clear  from  two  circumstances — first,  that,  in  case  of  de- 
fault, the  rule  is  absolute  in  the  first  instance ;  for,  if  the 
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1844.  undertaking  were,  as  is  suggested,  a  mere  undertaking  to 
use  reasonable  diligence  to  obtain  a  trial,  whether  it  had 
been  performed  or  not  would  depend  in  each  case  upon 
the  particular  facts,  and  then  the  rule  would  be  a  rule  nisi 
only.  The  other  reason  is  this :  it  constantly  happens  that 
a  party  when  about  to  give  a  peremptory  undertakings 
says  he  cannot  undertake  to  try  at  the  next  ensuing  sit- 
tings or  Assises,  by  reason  of  circumstances  which  the 
Courts  deem  sufficient  to  justify  a  longer  postponement: 
that  assumes  that,  but  for  such  an  arrangement,  the  plain- 
tiff  might  be  guilty  of  a  breach  of  the  condition  without 
any  actual  default.  In  truth,  the  undertaking  to  try 
within  a  particular  time  is  like  a  warranty  to  sail  on  or 
before  a  given  day,  for  a  breach  of  which  adverse  winds 
form  no  excuse.  It  may  appear  to  be  very  mild  and  gentle 
and  humane  to  construe  contracts  of  this  sort  in  the  way 
suggested:  but  it  would  in  effect  amount  to  a  prohibi- 
tion; and,  if  the  making  of  such  contracts  were  to  be 
prohibited,  it  would  occasion  very  considerable  inconveni- 
enoe  and  embarrassment  to  the  business  of  mankind.  K 
the  excuse  here  suggested  were  to  be  held  avaUable,  the 
case  would  be  of  perpetual  occurrence.  Assuming,  how- 
ever, that  the  construction  sought  to  be  put  upon  the 
undertaking  by  the  plaintiffs  be  the  correct  one,  it  ap- 
pears to  me  that  they  have  not  used  due  diligence  to  tiy 
the  cause,  but  that,  on  the  contrary,  they  seem  to  have 
used  all  the  diligence  in  their  power  to  prevent  the  caoae 
being  tried. 

Erle,  J. — ^Whatever  be  the  rule  of  practice,  it  appears 
to  me  that  the  plaintiffs  in  the  case  have  done  all  they 
could  to  prevent  the  cause  from  being  tried  at  the  lart 
sittings ;  and  therefore  I  concur  with  the  rest  of  the  Court 
in  thinking  that  the  rule  should  be  discharged. 

£ule  discharged. 
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WiLMOT  V,  Williams.  Tuesday^ 

A  Nov,  &lh, 

SSUMPSIT  by  an  indorsee  against  the  drawer  of  a  In  an  action  bj 

bill  of  exchange.     The  declaration  alleged  that  the  defend-  ^idost  t^ 
ant  made  his  bill  of  exchange  in  writing,  and  directed  the  dra^'wo^a  bill 

^  of  ezcoangey 

same  to  one  Thomas  Cottingham,  and  thereby  required  the  declaration 

-,  i^i-iAii^         «  i#!t        atated  the  bill 

nim  to  pay  to  his  the  defendant  s  order^  three  months  after  to  hare  been 
the  date  thereof,  185/. ;  that  Cottingham  accepted  the  bill  ^^^  P*^" 
payable  at  Messrs.  Bobarts,  Curtis,  &  Co.*s,  bankers,  Lon-  banker's  in 

^  "^  .  .  London,  and 

don ;  that  the  defendant  indorsed  the  bill  to  one  G.  R.  averred  a  pre- 
Innes,  who  indorsed  the  same  to  the  plaintiff;  that  the  acceptor  there: 
bill  was  duly  presented  to  Cottinffham,  but  not  paid.  riinM^tho Jh" 

The  defendant,  amongst  other  pleas,  pleaded,  that  the  by  the  sutate 
bill  was  not  duly  presented  to  Cottingham,  modo  et  form&.  c.  78,  sadi  ac- 

At  the  trial  before  Cresswell,  J.,  at  the  sittings  in  Lon-  ^^aenOa^t- 
don  after  the  last  term,  the  plaintiff  proved  that  the  bill  *nce  only. 
was  presented  at  maturity  at  the  banking-house  at  which 
it  was  made  payable,  but  was  not  paid ;  and  that  the  de- 
fendant had  due  notice  of  the  dishonour.   A  verdict  having 
been  found  for  the  plaintiff,  damages  99/.  4^.  6d. — 

Byles,  Serjeant,  moved  for  a  new  trial. — The  statute  1 
&  2  G^.  4,  c.  78,  which  makes  an  acceptance  like  that  in 
the  present  case  a  general  acceptance,  does  not  apply  to 
the  case  of  the  drawer,  but  to  that  of  the  acceptor  only — 
Gibb  V.  Mather,  1 M.  &  Scott,  387,  4  Bing.  N.  C.  214.  The 
acceptance,  therefore,  being  in  point  of  law  a  general  ac- 
ceptance, it  ought  to  have  been  so  alleged  in  the  declara- 
tion ;  and  there  is  a  variance  between  the  statement  in  the 
declaration  and  the  proof. 

Maule,  J. — Did  it  appear  in  evidence  that  Cottingham, 
the  acceptor,  was  not  at  Bobarts,  Curtis,  &  Co.'s  when  the 
bill  was  presented  there  ? 
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1844. 


WULMOT 

V. 

WlIXIAMS. 


TiNDAL,  C.  J. — ^Whether  he  was  there  or  not,  he  was 
bound  to  be  prepared  to  pay  the  bill  there.  There  is  clearly 
no  variance. 


The  rest  of  the  Conrt  concurring — 


Rule  refused  (18). 


(13)  See  Blake  v.  Bowman,  4 
Scott,  N.  R.  617,  where  Tindal,  C. 
J.,  says  :  "  The  effect  of  the  sta- 
tute 1  &  2  Geo.  4,  c.  78,  is,  to  re- 
lieve the  holder  of  a  hill  of  ex* 
change  accepted  in  this  form  from 
the  necessity  of  averring  in  the  de- 
claration or  proving  at  the  trial  a 
presentment  for  payment  at  the 
particular  place  where  the  drawee 
has  by  his  acceptance  declared  that 
he  will  pay  it,  and  to  allow  him  to 


treat  that  as  a  general  acceptance 
which  was  before  considered  to  be 
a  qualified  acceptance  only.  But, 
though  the  acceptance  in  question 
is  in  point  of  law  a  general  accept- 
ance, the  holder  was  at  liberty  to 
present  it  for  payment  if  he  tbonght 
fit  at  the  place  indicated  by  the  ac- 
ceptor ;  and  it  lies  not  in  the  mouth 
of  the  latter  to  say  that  a  present- 
ment at  that  place  was  not  a  proper 
and  sufficient  presentment  to  him." 


Wednetday^ 
Nov,  6M. 

A  refkiMl, 
groanded  on  a 
claim  of  right, 
to  deliver  op 
goodi  on  de- 
mand, is  evi- 
dence of  a  con- 
version, thoQgfa 
the  defendant 
may  have  a  lien 
on  them. 


Cannee  V.  Spanton. 

1  HIS  was  an  action  of  trover  for  a  cart  The  defendant 
pleaded  not  guilty,  under  which  plea  it  was  agreed  by  a 
Judge's  order  that  the  defendant  should  be  at  liberty  to 
set  up  a  lien  (14). 

At  the  trial  before  Cresswell^  J.,  at  the  sittings  in  Lon* 
don  after  last  Trinity  Term,  it  was  proved,  that,  on  the 
plaintiff's  demanding  the  cart  of  the  defendant,  at  the  same 
time  offering  to  pay  what  was  due  for  the  standing  of  it, 
the  defendant  refused  to  deliver  it  up,  saying  that  he  was 
indemnified  by  one  Bartlett. 

The  learned  Judge  ruled  that  this  was  sufficient  evidence 


(14)  See  Bamewell  v.  Williams,  8  Scott,  N.  R.  120,  and  the 
there  referred  to. 
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of  a  conversion ;  and  thereupon  the  jury  returned  a  verdict 
for  the  plaintiff^  damages  16/. 

Byles,  Serjeant^  now  moved  for  a  new  trials  on  the 
ground  of  misdirection. — He  contended^  on  the  authority 
of  Sianciiffe  v.  Hardwick,  2  C.  M.  &  R.  1,  5  Tyr.  551,  8 
Dowl.  762,  that  the  defendant  having  a  lien  on  the  cart, 
the  demand  and  refusal  were  not  evidence  of  a  conversion. 
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Cannib 

V. 

Spanton. 


Per  Curiam. — ^The  defendant's  refusal  to  deliver  up  the 

cart  was  not  grounded  upon  any  claim  of  lien,  but  was 

quite  independent  of  it,  and  therefore  the  case  cited  does 

not  apply. 

Rule  refused. 


Hall  v,  Ive.  Tuaday^ 

HNov,  5/A. 
ALCOMB,  Serjeant,  on  the  part  of  the  plaintifiP,  after  a  rule  for  1mv« 

a  verdict  for  the  defendant,  and  a  rule  absolute  for  a  new  pn^penf  pen- 
trial,  moved  for  leave  to  continue  the  suit  in  formA  pau-  ^JJI^J^i^^j^ 
peris.    He  cited  Doe  d.  ElUs  v.  Owens,  9  M.  &  W.  455,  and  tint  iniunoe. 
Bru$a  V.  Wardle,  4  Scott,  N.  R.  188,  8  Man.  &  Gr.  540,  to 
shew  that  such  leave  may  be  granted  pendente  lite. 

TiNDAL,  C.  J.— It  being  now  clearly  settled  that  leave 
to  sue  in  form&  pauperis  may  be  granted  pendente  lite,  you 
may  take  a  rule  absolute  in  the  first  instance. 

Rule  absolute. 
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Saturday, 
^ov.  90. 

To  warrant  an 
■ppUcatioii  for 
a  diBtriogat, 
thaaiSdaYit 
ahoald  diew 
thatUiecalb 
were  made  at 
Uie  dmeUtmf" 

party. 


Russell  v.  Knowles. 

±/0WLIN6^  Serjeant,  moTed  for  a  distringasiy  upon  an 
affidavit  shewing  the  requisite  number  of  calls  and  appoint- 
ments at  the  defendant's  office. 

Maule,  J. — The  calls  should  be  made  at  the  dwelBrng- 
house  of  the  party. 

Role  refiiaed. 


WednesdaWf 
Nov.  ISfL 

A  priTileged 
penonsoed 
with  one  mpri- 
▼ikged,  loaei 
his  piirikge. 
Held,  there- 
fore,  that  an 
action  was  wdl 
hrooght  in  this 
Court  agvnst 
three  persons 
all  of  whom 
wereattomies 
of  the  Court  of 
Queen's  Bench, 
omtqfikem 
hnmg  uUo  an 
Miiarneif  qf  iki» 


Rastrick  V.  Beckwith,  Dte^  and  Kitton. 

Indebitatus  assumpsit  for  work  and  labour  and  ma- 
terials, and  joumies  and  attendances,  for  money  paid,  and 
for  money  found  due  upon  an  account  stated. 

The  defendant  Dye  pleaded,  that,  before  and  at  the  time 
of  the  commencement  of  the  suit,  each  of  them  the  said 
three  defendants  was  and  from  thence  hitherto  had  been 
and  still  was  one  of  the  attomies  of  the  Ck)nrt  of  our  Lady 
the  Queen  before  the  Queen  herself,  and  had  prosecuted 
and  defended,  and  still  did  prosecute  and  defend,  divers 
suits  and  pleas  in  the  said  Court  of  our  Lady  the  Queen 
before  the  Queen  herself,  for  divers  liege  subjects  of  our 
said  Lady  the  Queen,  as  their  attorney ;  and  that  he  and 
all  other  the  attomies  of  the  said  last-mentioned  Court 
prosecuting  and  defending  suits  and  pleas  for  their  clients 
in  that  Court,  ought,  by  an  ancient  and  laudable  custom 
froin  time  immemorial  used  and  approved  of,  according  to 
the  laws  and  customs  of  this  realm,  and  the  liberties  and 
privileges  of  the  said  last-mentioned  Court,  to  be  free  and 
exempt  from  being  compelled  against  their  will,  and  had 
not,  nor  have  nor  hath  any  or  either  of  them,  at  any  time 
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or  times  whatsoever  hitherto  been  used  or  accastomed  to  1844* 
be  compelled  to  answer  any  plea  or  plaint  in  any  action 
personal  (pleas  of  freehold^  felony,  and  appeals  only  ex- 
cepted), before  any  justice  or  minister  of  our  said  Lady  the 
Queen,  or  other  Judge  whomsoever,  in  any  Court  whatso- 
ever except  before  the  Justices  of  our  said  Lady  the  Queen 
before  the  Queen  herself — verification  and  prayer  of  judg- 
ment if  the  said  Court  of  our  Lady  the  Queen  of  the 
Bench  would  or  ought  to  take  cognizance  of  the  said  plea. 

To  this  plea  the  plaintiff  replied,  that,  notwithstanding  Replication, 
anything  by  the  defendant  Dye  in  his  said  plea  above  al- 
leged, the  Court  of  our  said  Lady  the  Queen  of  the  Bench 
before  her  Majesty's  Justices  of  the  Bench  here  ought  to 
take  and  would  take  cognizance  of  the  plea  aforesaid,  be- 
cause he  said  that  the  defendant  Kitton  before  and  at  the 
time  of  the  commencement  of  the  suit  was  and  still  is  one 
of  the  attomies  of  the  same  Court  admitted  to  prosecute 
And  defend  suits  and  pleas  in  the  same  Court  for  the  sub- 
iects  of  our  said  Lady  the  Queen  as  their  attorney — verifi- 
cation, and  prayer  of  judgment  and  that  the  defendant 
I^jre  might  be  compelled  to  answer  to  the  plaintiff  in  the 
•^id  plea  in  the  said  Court  here  &c. 

H«joinder,  that,  by  reason  of  anything  in  the  said  repli-  Rejoinder. 
cation  alleged,  the  defendant  Dye  ought  not  to  be  corn- 
Polled  to  answer  to  the  plaintiff  in  the  said  plea  in  the  said 
Court  here,  because  he  said,  that,  before  and  at  the  time  of 
tbe  commencement  of  the  suit,  the  defendant  Kitton  was, 
^i^d  from  thence  hitherto  had  been  and  still  was,  one  of  the 
attomies  of  the  Court  of  our  Lady  the  Queen  before  the 
Q'Ueen  herself,  and  had  prosecuted  and  defended,  and  still 
^d  prosecute  and  defend,  divers  suits  and  other  pleas  in 
the  said  Court  of  our  Lady  the  Queen  before  the  Queen 
i^cself,  for  divers  liege  subjects  of  our  said  lady  the  Queen^ 
M  their  attorney — verification,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  defend-  Spedal  dc- 
•at  Dye  in  or  by  his  said  rejoinder  had  not  traversed  or 
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1844.        denied  the  fact  stated  in  the  replication,  of  tbe  defendant 
"    "^    "      Kitton  being  an  attorney  of  the  Court  of  the  Bench  here, 
V*  nor  had  he  in  any  manner  confessed  and  avoided  tbe  same 

fact;  that  the  fact  of  Kitton  being  an  attorney  of  the  said 
Court  of  our  Lady  the  Queen  before  the  Queen  herself  was 
immaterial,  and  led  to  an  immaterial  issue,  and  was  a  re- 
petition only  of  a  statement  already  contained  in  the  plea, 
and  was  sufficiently  confessed  and  avoided  by  the  replica- 
tion thereto ;  that  the  defendant  Dye  in  and  by  his  said 
rejoinder  admitted  that  Kitton  was  and  is  an  attorney  of 
the  Court  of  our  Lady  the  Queen  of  the  Bench  here,  and 
that  Kitton,  being  an  attorney  of  that  Court,  although  an 
attorney  of  the  Court  of  our  Lady  the  Queen  before  the 
Queen  herself  likewise,  was  not  nor  is  privileged  to  be  sued 
in  the  last-mentioned  Court  only,  and  therefore  the  de« 
fendant  Dye,  being  sued  in  this  action  jointly  with  a  per- 
son not  privileged,  was  himself  not  privileged  to  be  sued 
in  such  Court ;  that  the  defendant  Dye,  being  sued  in  this 
action  jointly  with  others,  could  not  avail  himself  of  any 
privilege  not  claimed  by  his  co-defendants ;  that  it  did  not 
appear  by  the  rejoinder  that  either  Kitton  or  the  other 
defendant.  Beck  with,  was  entitled  to  or  claimed  the  pri- 
vilege of  being  sued,  in  respect  of  the  causes  of  action  in 
the  declaration  mentioned,  in  the  said  Court  of  our  Lady 
the  Queen  before  the  Queen  herself;  and  that  the  said 
rejoinder  was  in  other  respects  uncertain,  informal,  and 
insufficient,  &c. 

Talfourd,  Serjeant,  in  support  of  the  demurrer. — ^The 
simple  question  raised  here,  is,  whether  in  a  joint  action 
against  three  persons  who  are  attornies  of  the  Court  of 
Queen's  Bench,  and  one  of  whom  is  also  an  attorney  of  the 
Court  in  which  the  action  is  brought,  either  of  the  defend- 
ants may  set  up  their  privilege  to  be  sued  only  in  the 
Queen's  Bench ;  or,  in  other  words,  whether  a  privileged 
person  can  set  up  his  privilege  when  sued  with  an  unpri** 
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Tilled  person.  In  Bacon's  Abridgmentj  Prmlege  (B)  8^  it  1844. 
is  said,  that,  ''if  an  action  be  brougbt  against  a  privileged  j^^^^^^ 
person  and  others,  he  shall  be  ousted  of  his  privilege ;  for,  if  ^  ^* 
otherwise,  he  would  destroy  the  plaintiff's  action,  as  he 
would  be  obliged  to  sue  the  others  by  original  writ,  and 
him  by  petition.  But  some  opinions  are  that  this  must 
be  understood  where  the  action  is  joint  in  its  nature,  and 
cannot  be  severed ;  and  that,  if  an  action  can  be  severed 
without  doing  any  injury  to  the  plaintiff,  the  officer  shall 
have  his  privilege.  But  this  matter  came  fully  to  be  con- 
sidered in  a  late  case  where  trespass  was  brought  in  B.  B. 
{Praii  v.  Salt,  Hilary,  8  Geo.  2)  against  an  attorney  and 
another  person,  the  attorney  pleaded  his  privilege  as  an 
attorney  of  C.  B.,  and  concluded  quod  non  intendit  quod 
Cor.  cognoscere  velit,  &c.;  and,  on  demurrer,  though  it 
was  admitted  that  the  nature  of  the  action  was  several,  yet 
the  Court,  on  consideration  of  the  above  cited  case,  held 
that  the  rule  was  general,  and  that  the  plaintiff  was  not 
bound  to  bring  separate  actions,  and  therefore  awarded  a 
respondeas  ouster.''  In  Robarts  v.  Mason  and  Wife,  1 
Taunt.  254,  it  was  hdd  that  an  attorney  sued  with  his  wife 
for  a  debt  incurred  by  her  dum  sola,  loses  his  privilege : 
and  the  like  was  held  in  the  case  of  a  barrister  suing 
jointly  with  his  wife  for  a  trespass  done  to  her  alone — 
Newton  v.  Harland,  6  Scott,  186,  4  Bing.  N.  C.  406,  6 
Dowl.  630.  The  general  principle  is  laid  down  in  2  Bolle's 
Abridgment,  274,  and  also  in  Broadwaite  (or  Branthwaite) 
T.  Blackerby,  12  Mod.  163,  2  Salk.  544. 

Channett,  Serjeant,  contr^ — It  may  be  conceded  that  an 
attorney,  being  sued  jointly  with  an  unprivileged  person, 
loses  his  privilege,  for  the  reason  given  by  Heath,  J.,  in 
Robarts  v.  Mason,  1  Taunt.  254,  viz.  that  otherwise  there 
must  be  two  actions  instead  of  one.  In  Ramsboitom  v. 
Harcowrt,  4  M.  &  S.  585,  where  an  attorney  was  sued  by 
bill  jointly  with  a  person  having  privilege  of  parliament, 

vol*.   VIII.  AAA 
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1844.        the  Court  agreed^ ''  that,  where  an  attorney  is  sued  jointly 
"    ^^j  ^     with  a  person  not  privileged,  he  shall  not  be  aUowed  hii 
V-  privilege.     But  they  inquired  if  there  was  any  authority 

to  the  same  effect,  where  an  attorney  is  sued  with  a/inot- 
leffed  person.  And,  it  being  admitted  that  there  was  not 
any  such  authority,  they  said  that,  in  the  present  mode  of 
proceeding  by  bUl,  the  attorney  was  entitled  to  his  priyi- 
lege.''  The  proceeding  by  bill  being  now  taken  away  by 
the  statute  2  Will.  4,  c.  39,  the  reason  for  disallowing  the 
privilege  of  an  attorney  when  sued  jointly  with  an  un- 
privileged person  no  longer  exists.  But  the  attorney's 
privilege  to  be  sued  in  his  own  Court  still  remains — Pitt  v. 
Pocock,  2  C.  &  M.  146,  4  Tyr.  85  (S.  C.  nom.  Keep  v.  Bigg$ 
and  Pocock,  2  DowL  278) ;  Lewis  v.  Kerr,  2  M.  &  W.  226: 
neither  is  it  affected  by  the  1  Vict,  c.  56,  s.  4 — Prior  v. 
Smith,  6  DowL  299. 

Taffourd,  Serjeant,  in  reply. — The  uniformity  of  process 
act  makes  no  difference  here ;  it  applies  only  to  the  form 
of  proceeding,  and  not  to  the  privilege  of  an  attorney  to  be 
sued  in  his  own  Court.  Having  a  right  to  sue  Kitton  in 
this  Court,  the  plaintiff  was  well  warranted  in  bringing  lus 
action  here,  notwithstanding  it  might  also  have  been 
brought  in  the  Queen's  Bench. 

TiNDAL,  C.  J. — In  this  case  Kitton,  one  of  the  defend* 
ants,  is  an  attorney  of  this  Court :  it  is  dear,  therefor^ 
that  he  has  no  right  to  say  that  he  can  be  sued  only  in  the 
Queen's  Bench :  being  sued  in  this  Court,  here  he  must 
remain  and  make  what  answer  he  may.  K  Kitton  him- 
self could  not  set  up  his  privilege  to  be  sued  in  the  Queen's 
Bench  only,  it  would  be  singular  indeed  if  one  of  his  co- 
defendants  could  do  it  for  him.  It  seems  to  me  that  the 
action  is  properly  brought  in  this  Court,  and  that  the 
plaintiff  had  a  right  to  sue  the  three  defendants  in  either 
Court.     See  the  situation  he  would  be  placed  in  if  this 
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were  not  so.    If  the  defendant  Dye  were  allowed  to  re-         I844. 
move  the  canse  to  the  Queen's  Bench  because  Eitton  is  an      ^     "^    ^ 

Rastrick 

attorney  of  that  Courts  Kitton  would  be  equally  entitled  to  v- 

say  that,  being  an  attorney  of  this  Court,  he  must  be  sued 
here.  The  case  seems  to  me  to  stand  upon  the  old  rule, 
which  is  unaffected  by  the  2  Will.  4,  c.  39,  that,  where  one 
entitled  to  privilege  is  sued  jointly  with  an  unprivileged 
person,  he  loses  his  privilege. 

CoLTMAN,  J. — If  the  defendant  Kitton  had  been  an  at- 
torney of  this  Court,  and  not  of  the  Queen's  Bench,  there 
could  have  been  no  doubt  whatever.  But  it  is  said  that 
the  circumstance  of  his  being  capable  of  being  sued  in  the 
other  Court  makes  a  difference.  That,  however,  would 
impose  upon  the  plaintiff  a  difficulty  for  which  there  is  no 
warrant  It  seems  to  me  that  Kitton  stands  in  the  same 
position  as  if  he  had  been  sued  with  an  unprivileged  per- 
son, and  that  the  plaintiff  had  the  option  of  bringing  his 
action  in  either  Court. 

Maule,  J. — ^I  am  of  the  same  opinion.  That  which 
is  relied  on  for  the  defendants  here  is,  the  effect  of  the 
uniformity  of  process  act,  2  Will.  4,  c.  39,  which,  having 
taken  away,  as  it  is  said,  the  reason  of  the  attorney's  pri- 
vilege, has  also  taken  away  the  privilege.  It  is  true,  that 
statute  has  taken  away  the  privilege  which  attorneys  for- 
merly had,  of  being  sued  by  a  particular  kind  of  process ; 
but  it  does  not  necessarily  take  away  the  attorney's  privi- 
lege of  being  sued  in  his  own  Court,  which  is  a  privilege 
that  stands  quite  independent  of  that  statute,  and  remains 
as  it  was  before. 

Erle,  J. — It  also  appears  to  me  that  the  general  rule, 
that  a  privileged  person  loses  his  privilege  by  being  sued 
jointly  with  one  who  is  unprivileged^  is  unaffected  by  the 
statute  2  Will.  4,  c.  39,  which  only  applies  to  the  form  of 
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1844. 


Rastrick 

V. 
B«CKWITH. 


process.  The  ordinary  mle  as  to  the  attorney's  priTilege 
to  be  sued  in  his  own  Conrt  remains  as  heretofore.  If  the 
mle  were  not  as  stated^  it  might  be  in  the  power  of  parties 
sued  upon  a  joint  contract  to  suspend  the  proceedings  al- 
together^ by  each  setting  up  his  particular  privilege  to  be 
sued  only  in  the  Court  in  which  he  practises.  I  therefore 
think  the  defence  in  this  case  fails,  and  that  there  must 
consequently  be  a  judgment  of — 

Respondeat  ouster. 


Monday,  PooLE  V.  Grantham  and  Others. 

Nw.2bth.      m  • 

In  tretpan  for  L  HIS  was  an  action  of  trespass  for  breaking  and  entering 

entei^die  ^^^  plainti£f's  messuage  and  taking  away  his  goods.    The 

piaintiff'g  m«-  defendants  pleaded  four  pleas,  to  the  replication  to  one  of 

ing  away  his  which  the  plaintiff  demurred.    The  demurrer  was  ai^ed 

fendanto  plead-  in  Eastcr  Term,  1843,  when  the  Ck>urt  gave  judgment  for 

^^'^.  theplaintift 

tion  to  one  of  fhe  causc  camc  on  for  trial  at  the  last  Assises  at  Stafford, 

which  the 

plaintiff  de-  when  the  jury  found  a  general  verdict  for  the  plaintiff,  da- 
obtained  jndg-  mages  209.,  but  there  was  no  certificate  under  the  statute 
Xr^'^rf     3&4Vict.c.24,9.2(15). 

the  issuea  in 

fact,  a  general  verdict  was  found  for  the  plaintiff,  damages  20ff.,  but  there  was  no  aawssment  of 
damages  on  the  issue  in  law : — Held,  that  (since  the  3  &  4  Yict.  c.  24)  the  plaintiff  was  onlj 
eatitled  to  the  co^  of  the  demurrer. 


(14)  Whichenacts,  «that,  if  the 
plaintiff  in  any  action  of  treqiass, 
or  of  trespass  on  the  case,  brought 
or  to  be  brought  in  any  of  her 
Majesty's  Courts  at  Westminster, 
or  in  the  Court  of  Common  Pleas 
at  Lancaster,  or  in  the  Court  of 
Pleas  at  Durham,  shall  recover  by 
the  verdict  of  a  jury  less  damages 
than  4 Of.,  such  plaintiff  sliall  not 


be  entitled  to  recover  or  obtain 
from  the  defendant,  at  reepeet  nf 
such  verdict,  any  coats  whatever, 
whether  it  shall  be  given  upon  any 
issue  or  issues  tried,  or  judgment 
shall  have  passed  by  defiralt,  hqIms 
the  Judge  or  presiding  oflicer  be- 
fore whom  such  verdict  shall  be 
obtained  shall  immediately  after- 
wards certify  on  the  back  of  the  re- 
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The  Master  having  declined  to  tax  the  plaintiff^s  costs^ 
conceivings  that^  under  the  circumstances,  he  was  not  en- 
titled to  any — 

Byks,  Serjeant,  on  a  former  day  in  this  term,  on  the  part 
of  the  plaintiff,  obtained  a  rule  calling  upon  the  defendants 
to  shew  cause  why  the  Master  should  not  tax  his  costs  of 
the  whole  action. — He  submitted  that  the  plaintiff  was  en- 
titled to  the  costs  of  the  issue  in  law,  by  force  of  the  statutes 
4  &  5  Anne,  c.  16,  ss.  4,  5  (16),  and  3  &  4  Will.  4,  c.  42, 
8.  34  (17) ;  and  that  the  Master  was  wrong  in  declining  to 
tax  the  plaintiff's  costs  of  assessing  the  damages  on  the  de- 
murrer, for  that,  that  issue  not  being  before  the  Judge  at 
all,  he  had  no  means  of  exercising  a  discretion,  and  there- 
fore the  statute  3  &  4  Yict.  c.  24,  s.  2,  did  not  apply — Taylor 
T.  Rolfs,  13  Law  J.,  N.  S.,  Q.  B.,  39,  where  it  was  held  that 
a  plaintiff  for  whom  judgment  has  been  given  upon  de- 
murrer in  an  action  of  trespass,  and  who  subsequently 
obtains  one  farthing  damages  only,  on  a  writ  of  inquiry,  is 
entitled  to  the  costs  of  the  cause,  without  a  certificate ;  the 
clause  in  question  not  applying  to  judgments  upon  demurrer, 
or  to  inquiries  consequent  thereon.  He  further  submitted 
that  the  plaintiff  was  also  entitled  to  the  costs  of  the  other 
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cord,  or  on  the  writ  of  trial  or  writ 
of  inquiry,  that  the  action  was 
really  brought  to  try  a  right  be- 
sides the  mere  right  to  recover  da- 
mages for  tlie  trespass  or  grievance 
for  which  the  action  shall  have  been 
brought,  or  that  the  trespass  or 
grievance  in  respect  of  which  the 
action  was  brought  was  wilful  and 
malicious." 

(16)  Section  4  enacts  that  "  it 
shall  and  may  be  lawful  for  any 
defendant  or  tenant  in  any  action 
or  suit,  or  for  any  plaintiff  in  re- 
plevin, in  any  Court  of  record,  with 
the  leave  of  the  same  Court,  to 


plead  as  many  several  matters  there- 
to as  he  shall  think  necessary  for 
his  defence."  And  s.  5  provides, 
that,  ^  if  any  such  matter  shall, 
upon  a  demurrer  joined,  be  judged 
insufficient,  costs  shall  be  given  at 
the  discretion  of  tlie  Court" 

(17)  Which  enacts,  that,  "where 
judgment  shall  be  given  either  for 
or  against  a  plaintiff  or  demandant, 
or  for  or  against  a  defendant  or  te- 
nant, upon  any  demurrer  joined  in 
any  action  whatever,  the  party  in 
whose  favour  such  judgment  shall 
be  given  shall  also  have  judgment 
to  recover  his  costs  in  that  behalf." 


184^. 


Pools 

V, 

Grantham. 
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1844.        issues,  though  by  reason  of  the  statute  3  &  4  Vict.  c.  24,  s.  2, 
he  might  not  be  entitled  to  the  costs  of  the  trial. 

Sir  T.  Wilde,  Serjeant,  now  shewed  cause. — If  the  plain- 
tiff had  confined  his  claim  to  the  costs  of  the  judgment  on 
the  demurrer,  the  rule  would  not  have  been  opposed.  Bat 
he  is  clearly  not  entitled  to  the  other  costs  for  which  he 
asks.  By  the  venire  in  this  case  the  jury  were  not  sum- 
moned to  assess  the  damages  on  the  judgment  on  de- 
murrer, but  only  to  try  the  issues  in  fact  joined  between 
the  parties  (18).  The  ground,  therefore,  upon  which  alone 
the  rule  could  have  been  sustained  fails ;  for,  it  is  quite 
clear  that  Lord  Denman*s  act  deprives  the  plaintiff  of  costs 
as  to  the  issues  of  fact. 

Byles,  Serjeant,  in  support  of  his  rule. — It  being  con- 
ceded that  the  plaintiff  is  entitled  to  the  costs  of  the  de- 
murrer, he  is  also  entitled  to  the  costs  of  the  consequent 
inquiry,  and  therefore  the  rule  must  at  all  events  be  made 
absolute  to  that  extent.  \^Maule,  J. — ^The  difficulty  is,  that 
there  has  been  no  inquiry  of  damages  here.  You  are  ask- 
ing for  the  costs  of  an  inquiry  which  has  not  taken  place, 
and  which  would  have  been  useless  if  it  had  taken  place.] 

TiNDAL,  C.  J. — If  the  plaintiff's  attorney  had  asked  the 
Master  for  the  costs  of  the  demurrer,  apart  from  the  costs 
of  the  issues,  they  would  have  been  taxed  for  him.  Not 
having  done  so,  and  having  come  here  with  an  applica- 
tion for  which  there  is  no  foundation,  his  rule  ^ould  pro- 
perly be  discharged.  Let  the  rule  be  absolute  that  the 
Master  be  at  liberty  to  tax  and  aUow  the  plaintiff  his  costs 
of  the  demurrer,  on  payment  by  the  plaintiff  to  the  de- 
fendants, or  their  attorney,  of  their  costs  of  and  occasioned 
by  this  application. 

(18)  This  fact  appeared  on  the  affidavits  produced  in  answer  to  the 
rule. 
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The  rest  of  the  Court  concurring — 

Rule  accordingly  (19). 


(19)  In  Newton  ▼•  Rowe,  Hilary 
Term,  1845  (nom.  Newton  ▼.  Roe, 
2  Dowl.  &  L.  815),  which  was  an 
action  for  a  libel,  the  defendants 
pleaded  not  guilty  and  several  pleas 
of  justification :  the  plaintiff  re- 
covered a  verdict  upon  all  the  is- 
sues, damages  three  farthings.  Upon 
the  taxation  of  costs,  the  plaintiff 
claimed  to  be  entitled,  under  the 


statute  4  &  5  Anne,  c.  16,  ss.  4,  5, 
to  the  costs  of  and  occasioned  by 
the  special  pleas :  but  the  Master 
declined  to  allow  them,  conceiving 
that  the  plaintiff  was  by  the  express 
words  of  the  statute  3  &  4  Vict,  c, 
24,  deprived  of  costs,  he  having  re- 
covered less  damages  than  AQs, ; 
and  the  Court  held  that  the  Master 
had  done  right. 


1844. 
Poole 

V, 

Grantham. 


Covington  v.  Hogarth. 

vJN  the  30th  of  Aagust  last/  the  plaintifif  made  and  filed 
in  the  Conrt  of  Bankruptcy,  in  supposed  pursuance  of  the 
provisions  of  the  1  &  2  Vict.  c.  110^  s.  8^  an  affidavit  that 
the  defendant  was  indebted  to  him  in  the  sum  of  60/.  \78. 
6d.  for  work  and  labour  and  for  money  paid^  laid  out^  and 
expended  to  and  for  the  use  of  the  defendant ;  and^  on  the 
2nd  of  September^  a  notice  signed  by  the  plaintifif,  requir- 
ing immediate  payment  of  the  debt  mentioned  in  the  affi- 
davit (a  copy  of  which  affidavit  was  annexed  to  the  notice)^ 
was  personally  served  upon  the  defendant.  On  the  same 
2nd  of  September  the  defendant  was  served  with  a  copy  of 
a  writ  of  summons^  issuing  out  of  this  Court  on  the  31st 
of  August,  at  the  suit  of  the  plaintiflT,  indorsed  for  60/. 
17s,  6d,  debt,  and  21, 2s.  costs.  On  the  4th  of  September, 
the  defendant  was  served  with  particulars  of  the  plaintififs 
demand,  with  a  notice  requiring  immediate  payment  of 
the  amount,  60/.  178.  6d. 

On  the  6th  of  September  the  defendant  was  served  with 
a  notice  that  the  plaintifif  abandoned  the  affidavit  and 


Tuesday^ 
Nov,  12th, 

The  proceed- 
ings against  a 
trader  under 
the  5  &  6  Vict, 
c.  122,  8.  11, 
may  be  taken 
simaltaneoariy 
with  an  action 
at  law  for  the 
recovery  of  the 
same  debt : 
and,  though  the 
debtor  pays  the 
demand  nnder 
pressure  of  the 
former  pro- 
ceedings, the 
Conrt  will  not 
stay  the  action 
without  pay. 
ment  of  costs. 
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1844.        notice  served  upon  him  on  the  2nd,  and  did  not  intend  for- 
CoYiNOTOK     ^^^  ^  proceed  thereon  (20) ;  and  immediately  afterwards 

V-  the  defendant  was  served  with  a  summons  or  warrant  nnder 

H06A.RTH. 

the  hand  of  one  of  the  commissioners  of  the  Cionrt  rf 
Bankruptcy,  whereby  the  defendant  was  summoned  to  ap» 
pear  before  the  commissioner  in  rotation  at  the  said  Court 
of  Bankruptcy  on  the  12th  of  September  to  admit  the  de- 
mand of  the  plaintiff,  who  claimed  of  him  the  sum  of  60iL 
17s.  6d.  for  a  debt;  and  by  a  notice  upon  the  said  sum- 
mons it  was  stated  that  the  said  summons  was  served  upon 
the  defendant  pursuant  to  the  provisions  of  the  5  &  6  YicL 
c.  122,  and  was  founded  on  affidavit  of  debt  filed  in  the 
Court  of  Bankruptcy,  London,  on  the  5th  of  September, 
1844).  On  the  27th  of  September,  the  defendant  filed  an 
admission  that  he  was  indebted  to  the  plaintiff  in  the  sum 
of  60^1  17s.  6d.,  and  on  the  9th  of  October  he  caused  that 
sum  to  be  paid  to  the  plaintiff's  attorney,  in  order  to  pre- 
vent an  act  of  bankruptcy. 

On  the  Slst  of  October,  the  plaintiff's  attorney  delivered 
to  the  defendant's  attorney  a  declaration  in  the  above  ac- 
tion, requiring  him  to  plead  thereto  in  four  days.  The 
particulars  of  the  plaintiff's  demand,  which  were  after- 
wards delivered  under  a  Judge's  order,  corresponded  ex- 
actly with  those  delivered  to  the  plaintiff  on  the  4th  of 
September. 

Upon  an  affidavit  disclosing  these  facts,  and  also  stating 
that  the  defendant  never  was  indebted  to  the  plaintiff  on 
any  account  other  than  the  sum  of  60/.  17s.  6d.  demanded 
and  paid  under  the  proceedings  in  the  Court  of  Bank- 
ruptcy— 

Channell,  Serjeant,  on  a  former  day  in  this  term,  on  be- 
half of  the  defendant,  obtained  a  rule  calling  upon  the 

(20)  This  was  because  it  was      ings  under  the  1  &  2  Vict,  c  110, 
found  that  the  debt  was  of  insutfi-      s.  8. 
cient  amount  to  warrant  proceed- 
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plaintiff  to  shew  cause  why  all  farther  proceedings  in  this 
canse  should  not  be  stayed,  the  plaintiff  having  recovered 
and  obtained  payment  of  the  debt  or  demand  for  which 
the  action  was  brought  under  the  proceedings  in  the  Court 
of  Bankruptcy,  and  having  given  the  defendant  a  dis- 
charge for  the  same  (21).  He  referred  to  the  59th  section 
of  the  6  Oeo.  4,  c.  16  (22),  and  to  the  cases  of  Ex  parte 
WooUeyj  1  Rose,  394,  Kemp  v.  Potter,  6  Taunt.  549,  and 
Ranrford  v.  Barry,  7  DowL  807 ;  and  also  to  the  5  &  6 
Vict.  c.  122,  ss.  2, 11, 12. 


1844. 

COVINOTON 

9, 
HOQARTH. 


Talfourd,  Serjeant,  now  shewed  canse. — The  question  is, 
whether,  under  the  circumstances  disclosed  by  the  affidavit 
upon  which  this  motion  is  founded,  the  defendant  is  en- 
titled to  have  the  proceedings  in  this  action  stayed  witfumt 
costs.  On  the  part  of  the  defendant,  it  will  be  sought  to 
assimilate  the  case  to  that  of  a  creditor  suing  for  a  debt 
and  also  attempting  to  prove  it  under  a  commission,  and 
so  to  bring  it  within  the  equity  of  the  statute  6  Geo.  4, 
c.  16,  s.  59.  The  cases,  however,  bear  no  affinity  whatever 
to  each  other:  nor  is  there  anything  in  the  5  &  6  Vict. 
c.  122,  to  prevent  the  party  from  pursuing  the  double  re- 
medy ;  on  the  contrary,  that  statute  seems  to  contemplate 


(21)  An  application  had  already 
been  made  to  Cresswell,  J.,  at 
Chambers,  to  the  same  effect ;  but 
that  learned  Judge  referred  the 
parties  to  the  Court 

(22)  Which  enacts  "  that  no 
creditor  who  has  brought  any  ac- 
tion or  instituted  any  suit  against 
any  bankrupt  in  respect  of  a  de- 
mand prior  to  the  bankruptcy,  or 
which  might  have  been  proved  as 
a  debt  under  the  commission  against 
such  bankrupt,  shall  prove  a  debt 
wider  such  commission,  or  have 
any  claim  entered  upon  the  pro- 


ceedings under  such  commission, 
without  relinquishing  such  action 
or  suit ;  and,  in  case  such  bank- 
rupt shall  be  in  prison  or  custody 
at  the  suit  of  or  detained  by  such 
creditor,  he  shall  not  prove  or 
claim  as  aforesaid  without  giving  a 
sufficient  authority  in  writing  for 
the  discharge  of  such  bankrupt ; 
and  the  proving  or  claiming  a  debt 
under  a  commission  by  any  credi- 
tor shall  be  deemed  an  election  by 
such  creditor  to  take  the  benefit  of 
such  commission  with  respect  to 
the  debt  so  proved  or  claimed." 
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1844.        tbe  pendency  of  an  action^  the  proceedings  in  whicb  are  to 

y^    "^"^      be  aided  by  the  secnrity.    The  11th  section  enacts^  ''that, 

V*  if  any  creditor  of  any  trader,  within  the  meaning  of  this  or 

5  &  6  Vict  '     ^^^  other  statute  relating  to  bankrupts  now  or  hereafter 

122, 8.  II.        to  be  in  force,  shall  file  an  affidavit  in  the  Court  authorised 

as  thereinafter  provided  to  act  in  the  prosecution  of  fiats 
in  bankruptcy  in  the  district  in  which  such  debtor  shall 
reside,  or  in  the  Court  of  Bankruptcy  if  such  debtor  shall 
not  reside  in  any  such  district,  in  the  form  specified  in  the 
schedule  thereunto  annexed  (A.  No.  l.)>  of  the  truth  of  his 
debt,  and  of  the  debtor,  as  he  verily  believes,  being  such 
trader  as  aforesaid,  and  of  the  delivery  to  such  trader  per- 
sonally of  an  account  in  writing  of  the  particulars  of  his 
demand,  with  a  notice  thereunder  requiring  immediate 
payment  thereof,  in  the  form  specified  in  the  said  schedule 
(A.  No.  2.),  it  shall  be  lawful  for  the  Court  in  which  such 
affidavit  shall  be  filed,  as  the  case  may  be,  to  issue  a  sum- 
mons in  writing,  in  the  form  specified  in  the  said  schedule 
(A.  No.  3.),  calling  upon  such  trader  to  appear  before  such 
Court,  and  stating  in  such  summons  the  purpose  for  which 
such  trader  is  called  upon  by  such  summons  to  appear  as 
Section  12.        thereinafter  provided.'^    The  12th  section  enacts,  "  that, 

upon  the  appearance  of  any  such  trader  so  summoned  as 
aforesaid,  it  shall  be  lawful  for  such  Court  to  require  such 
trader  to  state  whether  or  not  he  admits  the  demand  of 
such  creditor  so  sworn  to  as  aforesaid,  or  any  and  what 
part  thereof,  and,  if  such  trader  shall  admit  such  demand, 
or  any  part  thereof,  to  reduce  such  admission  into  writing, 
in  the  form  specified  in  the  schedule  thereunto  annexed 
(B.  No.  1 .),  and  such  admission  so  reduced  into  writing 
such  trader  is  thereby  required  to  sign,  and  the  same  is 
thereupon  to  be  filed  in  such  Court ;  and  it  shall  also  be 
lawful  for  such  Court  to  allow  such  trader  upon  his  said  ap- 
pearance to  make  a  deposition  upon  oath  in  writing  under 
his  hand,  to  be  filed  in  such  Court,  in  the  form  specified 
in  the  said  schedule  (B.  No.  2.),  that  he  verily  believes  he 
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has  a  good  defence  to  the  said  demand,  or  to  some  and        1844. 
what  part  thereof."    The  18th  section  enacts.  ''  that,  if    ^     ''^^ 

*^  '  '  COVINOTON 

any  such  trader  so  summoned  as  aforesaid  shall  not  come  f  • 

HoOARTH 

before  such  Court  at  the  time  appointed  (having  no  lawful  ^^^A^^  13 
impediment  made  known  to  and  proved  to  the  satisfac- 
tion of  the  Court  at  the  said  time,  and  allowed),  or,  if  any 
such  trader,  upon  his  appearance  to  such  summons  as 
aforesaid,  or  at  any  enlargement  or  adjournment  thereof 
(as  the  case  may  be),  shall  refuse  to  admit  such  demand, 
and  shall  not  make  a  deposition,  in  the  form  thereinbefore 
mentioned,  that  he  believes  he  has  a  good  defence  to  such 
demand,  then  and  in  either  of  the  said  cases,  if  such  trader 
shall  not,  within  fourteen  days  after  personal  service  of 
such  summons,  or  within  such  enlarged  time  as  may  be 
granted  to  him  in  that  behalf,  pay,  secure^  or  compound 
for  such  demand  to  the  satisfaction  of  such  creditor,  or 
enter  into  a  bond,  in  such  sum  and  with  two  sufficient 
sureties  as  such  Court  shall  approve  of,  to  pay  such  sum  as 
shall  be  recovered  in  any  action  which  shall  have  been 
brought  or  shall  thereafter  be  brought  for  the  recovering 
of  the  same,  together  with  such  costs  as  shall  be  given  in 
such  action,  every  such  trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  fifteenth  day  after 
service  of  such  summons,  provided  a  fiat  in  bankruptcy 
shall  issue  against  such  trader  within  two  months  from 
the  filing  of  such  affidavit."  The  18th  section  impowers  Section  18. 
the  Court  to  award  costs  to  the  trader  against  the  party 
filing  the  affidavit :  and  the  19th  section  enacts,  ''that,  in  Section  19. 
every  action  brought  after  the  commencement  of  the  act, 
wherein  any  such  creditor  is  plaintiff  and  any  such  trader 
is  defendant,  and  wherein  the  plaintiff  shall  not  recover 
the  amount  of  the  sum  for  which  he  shall  have  filed  an 
affidavit  of  debt  under  the  provisions  of  the  act,  such  de- 
fendant shall  be  entitled  to  costs  of  suit,  to  be  taxed  ac- 
cording to  the  custom  of  the  Court  in  which  such  action 
shall  have  been  brought,  provided  that  it  shall  be  made 
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1844.         appear  to  the  satisfaction  of  the  Court  in  which  snch  ao- 
"    "^    "      tion  is  bronght,  upon  motion  to  be  made  in  Court  for  that 
«.  purpose,  and  upon  hearing  the  parties  by  affidavit,  that 

the  plaintiff  in  such  action  had  not  any  reasonable  or  pro- 
bable cause  for  making  such  affidavit  of  debt  in  such 
amount  as  aforesaid,  and  provided  such  Court  shall  there- 
upon, by  a  rule  or  order  of  the  same  Court,  direct  that 
such  costs  shall  be  allowed  to  the  defendant;  and  the 
plaintiff  shall,  upon  such  rule  or  order  being  made  as 
aforesaid,  be  disabled  from  taking  out  any  execution  for 
the  sum  recovered  in  any  such  action,  unless  the  same 
shall  exceed,  and  then  in  such  sum  only  as  the  same  shall 
exceed,  the  amount  of  the  taxed  costs  of  the  defendant  in 
such  action ;  and  in  case  the  sum  recovered  in  any  such 
action  shall  be  less  than  the  amount  of  the  costs  of  the  de- 
fendant, to  be  taxed  as  aforesaid,  that  then  the  defendant 
shall  be  entitled,  after  deducting  the  sum  of  money  re- 
covered by  the  plaintiff  in  such  action  from  the  amount  of 
his  costs  so  to  be  taxed  as  aforesaid,  to  take  out  execution 
for  such  costs  in  like  manner  as  a  defendant  may  now  by 
law  have  execution  for  costs  in  other  cases/'  There  is 
nothing  in  any  of  these  provisions  (and  they  are  the  only 
ones  that  have  any  application  to  this  question)  that  in 
the  smallest  degree  mUitates  against  the  right  of  the  ere* 
ditor  to  pursue  the  two  courses  simultaneously. 

Channell,  Serjeant,  in  support  of  his  rule. — Seeing  the 
very  penal  consequences  involved  by  the  provisions  of  the 
act  of  parUament  now  under  consideration,  the  Court  will 
struggle  to  apply  to  it  the  just  and  equitable  rule  prescribed 
by  the  59th  section  of  the  6  G^o.  4,  c.  16.  If  a  fiat  had  issued, 
it  is  quite  clear  that  the  plaintiff  could  not  have  proved 
without  abandoning  the  action ;  and  he  ought  not  to  be 
placed  in  a  better  situation  because  the  defendant  has  ac- 
quiesced in  the  demand,  rather  than  risk  a  contention  that 
must  expose  and  might  ruin  him. 


V. 
HOOABTH. 
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TiNDAL^  C.  J. — ^I  cannot  help  thinking  that  the  statute         1844. 
5  &  6  Vict.  c.  122,  contemplated  the  pendency  of  an  action     covington 
at  the  same  time  with  the  proceedings  therein  pointed  out : 
for,  the  13th  section  speaks  of  the  trader's  entering  into 
"  a  bond,  in  such  sum  and  with  two  sufficient  sureties  as 
the  Court  shall  approve  of,  to  pay  such  sum  as  shall  be 
recovered  in  any  action  which  shall  have  been  brought  or 
shall  thereafter  be  brought  for  the  recovering  of  the  same, 
together  with  such  costs  as  shall  be  given  in  such  action/' 
The  59th  section  of  the  6  Geo.  4,  c.  16,  expressly  provides 
''that  no  creditor  who  has  brought  any  action  or  instituted 
any  suit  against  any  bankrupt  in  respect  of  a  demand  prior 
to  the  bankruptcy,  or  which  might  have  been  proved  as  a 
debt  under  the  commission  against  such  bankrupt,  shall 
prove  a  debt  under  such  commission,  without  relinquishing 
such  action  or  suit"    The  5  &  6  Vict.  c.  122,  however,  is 
altogether  silent  on  the  subject     I  see  no  reason,  there- 
fore, why  the  creditor  should  be  debarred  from  pursuing 
the  double  remedy.    The  debt  being  satisfied,  I  think  the 
action  can  only  be  put  an  end  to  by  the  ordinary  course, 
viz.  by  a  stay  of  proceedings  on  payment  of  costs. 

CoLTMAN,  J — I  am  also  of  opinion  that  there  is  nothing 
in  the  late  act  to  warrant  our  doing  that  which  is  prayed. 

Maule,  J. — ^We  are  asked  to  apply  here  the  equity  of 
the  6  Oeo.  4,  c.  16,  s.  59  :  the  provisions  of  the  two  acts, 
however,  are  applicable  to  totally  different  states  of  circum- 
stances. There  may  be  very  good  reasons  why  the  legisla- 
ture should  not  allow  an  action  brought  as  this  has  been  to 
be  put  an  end  to  without  payment  of  costs.  If  the  debt  be 
really  due,  the  debtor  averts  the  penal  consequences  pro- 
vided by  the  act  by  giving  security.  If  he  wants  to  pro- 
tect himself  from  the  costs  of  the  action,  and  has  any  de- 
fence, he  may  defend  it.  If  he  successfully  defends  it,  he 
will  obtain  his  costs ;  if  otherwise,  he  must  pay  costs.     I 


COTIHGTOH 
HOOABTB. 


IN  THE  COHHON  FLEAS, 

see  no  reason  why  the  defendant  should  not  pay  cotta  in 
this  case,  baring  by  payment  of  the  debt  admitted  tbit 
the  action  was  properly  brongbt.  He  can  only  have  ■  itsy 
of  proceedinga  in  the  usual  way,  on  payment  of  costi. 

Eble,  J. — The  main  object  of  the  statute  was  to  prerort 
the  trader  from  defending  the  action  where  the  debt  vsia 
really  due.  The  liability  to  coats  is  not  at  all  varied  i»j 
any  of  its  provisions. 

Role  discharged. 


Nichols  v.  Fatne. 

Assumpsit  for  work  and  materials  and  for  money 
fouDd  due  upon  an  account  stated.  It  appeared  from  tb* 
declaration  that  tlie  writ  issued  on  the  13th  of  Decembe*"* 
1843. 

Plea — that  the  plaintiff  ought  not  further  to  maintain 
le,  before  jjjg  aforesaid  action  thereof  against  the  defendant,  becaii»* 
of  the  he  said,  that,  after  the  coutracting  of  the  said  debts  »n» 
■  trader,    causes  of  action  in  the  declaration  mentioned,  and  befco* 
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and  according  to  the  directions  and  provisions  of  the  statute  1844. 
made  and  passed  in  the  sixth  year  of  the  reign  of  her  present 
Majesty  Queen  Victoria  [5  &  6  Vict.  c.  116],  intituled  '  An 
act  for  the  relief  of  insolvent  Debtors/  having  then  given  due 
notice,  did  then  duly  present  a  petition  for  protection  from 
process  to  the  Court  of  Bankruptcy,  according  to  the  pro- 
visions of  the  said  act,  which  said  petition  was  then  duly 
subscribed  by  the  defendant,  and  contained  all  such  mat- 
ters and  things  as  are  required  by  the  said  act ;  and,  on 
the  presenting  of  the  said  petition,  all  the  estate  and  effects 
of  the  defendant  then  forthwith  became  vested  in  one 
William  Whitmore,  then  being  an  official  assignee  duly 
nominated  by  Mr.  Commissioner  Fane,  then  acting  in  the 
matter  of  the  said  petition,  according  to  the  provisions  of 
the  said  act;  and  the  said  petition  was  afterwards,  to  wit, 
on  the  6th  of  May  aforesaid,  duly  filed  in  the  said  Court 
pursuant  to  the  directions  in  the  said  act  contained :  that, 
after  the  filing  of  the  said  petition,  and  after  the  contract- 
ing of  the  said  debts  and  causes  of  action  in  the  declaration 
mentioned,  and  after  the  commencement  of  the  action,  to 
wit,  on  the  19th  of  July,  1843,  the  said  Commissioner  Fane, 
then  being  a  commissioner  of  the  said  Court  of  Bankruptcy 
duly  authorized  in  that  behalf,  and  to  whom  by  an  order 
of  the  said  Court  the  said  petition  had  then  been  referred, 
did,  after  having  duly  examined  the  defendant,  then  make 
a  final  order  according  to  the  provisions  of  the  said  act  for 
the  protection  of  the  person  of  the  defendant  from  all  pro- 
cess, and  for  the  vesting  of  his  estate  and  effects  in  the  said 
William  Whitmore,  being  an  official  assignee  as  aforesaid 
then  named  in  that  behalf  by  such  commissioner,  according 
to  the  provisions  of  the  said  act :  and  that  the  said  order 
still  remained  in  full  force  and  effect:  and  this  the  de- 
fendant was  ready  to  verify,  wherefore  he  prayed  judgment 
if  the  plaintiff  ought  further  to  maintain  his  aforesaid  ac- 
tion thereof  against  him  &c. 

To  this  plea  the  plaintiff  demurred  specially,  assigning  for  SpecUl  de- 

murrer. 
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1844.  causes — that  it  did  not  appear  with  sufficient  certainty  in 
or  by  the  said  plea  that  the  said  notice  so  given  as  in  the 
said  plea  was  alleged  was  inserted  twice  in  the  London 
Grazette^  and  twice  in  some  newspaper  circulated  within  the 
county  wherein  the  defendant  resided^  according  to  the 
said  statute  in  that  case  made  and  provided — ^that  the  said 
plea  should  have  alleged  how  the  notice  therein  mentioned 
was  a  due  notice^  and  the  allegation  that  the  said  notice 
WM  a  due  notice  was  not  sufficient — ^that  the  said  plea 
should  have  stated  what  matters  and  things  the  said  petition 
did  contain^  and  not  merely  have  alleged  that  it  contained 
aU  such  matters  and  things  as  are  required  by  the  said  act 
— ^that  the  plea  was  insufficient^  informal,  and  ambigaoas, 
in  that  it  did  not  appear  by  the  said  plea  with  sufficient  cer- 
tainty that  the  said  Mr.  Commissioner  Fane,  at  the  time  of 
the  presenting  of  the  said  petition,  or  at  the  time  of  the 
said  estate  and  effects  of  the  defendant  becoming  vested  in 
the  said  William  Whitmore,  or  of  the  said  William  Whit- 
more  being  nominated  official  assignee  as  in  that  plea  first 
mentioned,  was  a  commissioner  of  the  said  Court  of  Bank- 
ruptcy— ^that  it  was  merely  stated  that  he  (Mr.  Commis- 
sioner Fane)  was  acting  in  the  matter  of  the  said  petition 
— ^that  the  said  plea  did  not  shew  that  the  final  order  therein 
mentioned  was  a  final  order  for  distributian  according  to  the 
provisions  of  the  said  act — that  the  said  plea  did  not  shew 
that  the  said  order  was  for  the  vesting  of  the  estate  and 
effects  of  the  defendant  in  the  said  official  assignee  toge- 
ther with  an  assignee  chosen  or  to  be  chosen  by  the  ma- 
jority in  number  and  value  of  the  creditors,  according  to 
the  said  statute,  nor  did  the  plea  allege  any  excuse  for  the 
order  not  being  so  made — that  the  said  plea  was  pleaded 
in  bar  of  the  further  maintenance  of  the  action,  whoneas 
it  shewed  matters  which,  if  a  defence  at  all,  were  ao  in 
bar  of  the  whole  action  at  and  from  its  conmiencement— 
and  that  the  said  plea  was  in  other  respects  insufficient. 
Joinder. 
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Manninff,  Seijeant^  in  support  of  the  demorrer. — ^The  1844. 
plea  is  pleaded  in  bar  of  the  further  maintenance  of  the 
action — admitting  that  a  good  canse  of  action  existed  at 
the  time  it  was  commenced^  but  relying  on  matter  that 
has  arisen  since  the  commencement  of  the  action  to  shew 
that  the  plaintiff  is  not  entitled  to  recover.  [Tindal,  C.  J. 
Does  not  the  defence  arise  from  the  order?]  The  10th 
section  of  the  5  &  6  Vict.  c.  116^  enacts^  that,  if  any  suit 
or  action  is  brought  against  any  petitioner  for  or  in  re- 
spect of  any  debt  contracted  before  the  date  of  filing  his 
petition,  it  shall  be  a  sufficient  plea  in  bar  of  the  said 
suit  or  action,  that  such  petition  (23)  was  duly  presented, 
and  a  final  order  for  protection  and  distribution  made  by 
a  commissioner  duly  authorized,  whereof  the  production  of 
the  order  signed  by  the  commissioner,  with  proof  of  his 
handwriting,  shall  be  sufficient  evidence."  [-Erfe,  J. — The 
defence  arose  after  the  commencement  of  the  action.]  The 
final  order  was  made  on  the  19th  of  July,  1843:  the  action 
was  commenced  on  the  13th  of  December,  1843 :  it  is 
clear,  therefore,  that  any  right  the  defendant  acquired 
under  the  act  vested  in  him  before  the  commencement  of 
the  action.  [Erie,  J. — The  demurrer  admits  that  the 
final  order  was  made  after  the  commencement  of  the  ac- 
tion :  the  date  of  it  is  laid  under  a  videlicet.] 

There  is  no  sufficient  allegation  that  the  notice  required 
by  the  1st  section  of  the  statute  was  duly  given.  That 
section  enacts,  "  that,  if  any  person,  not  being  a  trader 
within  the  meaning  of  the  statutes  now  in  force  relating  to 
bankrupts,  or  if  any  person,  being  such  trader,  but  owing 
debts  amounting  in  the  whole  to  less  than  300/.,  shall  give 
notice,  according  to  the  schedule  to  the  act  annexed,  to 
one  fourth  in  number  and  value  of  his  creditors,  and  shall 
cause  the  same  notice  to  be  inserted  twice  in  the  London 
Gazette,  and  twice  in  some  netcspaper  circulating  within  the 

(23)  Afl  provided  for  by  section  1. 
VOL.  VIII.  B  B  B 
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1844.  conaUy  wherem  he  resides,  he  maj  present  a  petition  fiff 
protection  firom  process  to  the  Court  of  Bankniptcyj  if  he 
has  resided  twelve  calendar  months  in  London  or  within 
the  London  district,  or  to  the  commissioner  of  bankmpt  in 
the  country  within  whose  district  he  may  have  resided 
twelve  calendar  months,  which  petition  shall  have  annexed 
to  it  a  fiiU  and  true  schedule  of  his  debts,  with  the  names 
of  his  creditors,  and  the  dates  of  contracting  the  debts, 
severally,  the  nature  of  the  debt,  and  the  security  (if  any) 
given  for  the  same,  and  also  of  the  nature  and  amount  of 
his  property,  and  of  the  debts  owing  to  him,  with  thdr 
dates,  and  the  names  of  his  debtors,  and  the  nature  of  the 
securities  (if  any)  which  he  may  have  for  such  debts,  and 
which  petition  shaU  also  set  forth  any  proposal  which  he 
may  have  to  make  for  the  payment,  in  whole  or  in  part,  of 
his  debts ;  and  it  shall  thereupon  be  lawful  for  the  Judge 
or  commissioner  of  the  Court  of  Bankruptcy  to  whom,  by 
any  order  of  the  Court,  as  thereinafter  provided,  the  same 
shall  be  referred,  or  for  the  commissioner  in  the  country 
to  whom  the  petition  shall  be  presented,  to  give,  upon  the 
filing  of  such  petition,  a  protection  to  the  petitioner  firom 
all  process  whatever,  either  against  his  person  or  his  pro- 
perty of  every  description,  which  protection  shall  continue 
in  force,  and  all  process  be  stayed,  until  the  appearance  of 
the  petitioner  in  Court,  as  thereinafter  provided;  and,  upon 
the  presentation  of  any  such  petition,  all  the  estate  and 
effects  of  the  petitioner  shall  forthwith  become  vested  in 
the  official  assignee  who  shall  be  nominated  by  the  com- 
missioners acting  in  the  matter  of  the  said  petition ;  and 
such  official  assignee  shall  and  may  forthwith  take  posses- 
sion of  so  much  thereof  as  can  be  reasonably  obtained  and 
possessed  without  suit ;  and  the  said  official  assignee  shall 
hold  and  stand  possessed  of  the  same  in  like  manner  as 
official  assignees  hold  and  possess  estates  and  effects  undtf 
and  by  virtue  of  the  statute  relating  to  bankrupts/'  There 
is  no  allegation  here  that  such  notice  was  given  as  the  act 
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requires :  the  plea  merely  alleges  that  the  defendantj  hav-  1844. 
ing  then  given  due  notice^  did  then  present  a  petition^  &c. 
[Tlndal,  C.  J. — ^Was  it  necessary  to  state  the  maaner  of 
the  notice?  Does  not  the  10th  section  virtually  enable 
the  defendant  to  rest  upon  the  final  order?]  This  being  a 
limited  jurisdiction,  unless  all  the  conditions  upon  which 
it  attaches  are  complied  with,  the  final  order  is  mere  waste* 
paper.  [Tindal,  C.  J, — Where  a  defence  is  given  by  an 
act  of  parliament,  is  it  not  enough  to  plead  it  in  the  words 
of  the  act?  The  words  of  the  10th  section  are,  that,  '^if 
any  suit  or  action  is  brought  against  any  petitioner  for  or 
in  respect  of  any  debt  contracted  befi)re  the  date  of  filing 
his  potion,  it  shall  be  a  sufficient  plea  in  bar  of  the  said 
suit  or  action  that  such  petition  was  duly  presented,  and  a 
final  order  for  protection  and  distribution  made  by  a  com- 
missioner duly  authorized,  whereof  the  production  of  the 
order  signed  by  the  commissioner,  with  proof  of  his  hand- 
writing, shall  be  sufficient  evidence."  MatUe,  J. — The 
policy  of  the  act  is,  that  the  preliminary  proof  shall  be 
given  once  for  all,  and  not  in  each  individual  case.  Tlndal, 
C.  J. — It  is  quite  clear  that  all  this  could  not  be  inquired 
into  at  the  trial ;  why,  then,  should  it  be  necessary  to  al- 
lege it?]  The  terms  of  s.lO  require  that  there  should  be 
a  petition  filed  containing  all  the  matters  and  things  pre- 
scribed by  the  act.  The  allegation  in  the  plea  that  due 
notice  had  been  given,  and  a  petition  duly  presented,  is 
clearly  not  sufficient  to  shew  that  all  these  requisites  have 
been  complied  with.  It  ought  to  have  gone  on  to  shew 
the  terms  in  which  the  petition  was  conceived,  in  order 
that  the  Court  might  see  whether  or  not  the  statute  had 
been  complied  with. — ^Then,  the  plea  does  not  shew  that 
Mr.  Fane  was  a  commissioner  when  the  petition  was  pre- 
sented and  the  interim  order  made,  though  it  does  al- 
lege that  he  was  a  commissioner  at  the  time  of  making  the 
final  order.  He  might  have  been  acting  by  usurpation  or 
intrusion.    The  plea  does  not  shew  that  the  final  order 
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was  an  order  for  diatribvium  according  to  the  provisions  of 
the  act:  it  merely  states  that  the  commissioner  made 
a  final  order  ''  for  the  protection  of  the  person  of  the  de- 
fendant from  all  process^  and  for  the  vesting  of  his  estate 
and  efi^ects  in  Whitmore/'  the  official  assignee.  [Mauley 
J. — The  form  of  order  spoken  of  in  s.  4,  is,  "  for  the  pro- 
tection of  the  person  of  the  petitioner  from  all  process,  and 
for  the  vesting  of  his  estate  and  effects  in  an  official  as- 
signee, to  be  named  by  such  commissioner,  together  with 
an  assignee  to  be  chosen  by  the  majority  in  number  and 
value  of  the  creditors,''  &c.  Erie,  J. — ^The  plea  does  not 
seem  to  adapt  itself  to  any  form  of  final  order  contem- 
plated by  the  act.  Tindal,  C.  J. — ^The  defendant  ought  to 
have  this  defence  open  to  him  in  some  way  or  other.] 


Taffourd,  Seijeant,  for  the  plaintiff,  prayed  and  obtained 

leave  to  amend  in  this  respect. 

Rule  accordingly. 


Tuesdayy 
Nov.  19M. 

An  appeal  from 
the  decision  of 
a  reTising  bar- 
rister, porsuant 
to  the  6  &  7 
Vict.  c.  18, 
s.  42,  cannot 
be  entertained 
unless  tigned 
by  him. 


Nettleton,  Appellant;  Burrell,  Respondent. 

JvlNGLAKE,  Serjeant,  on  a  former  day  in  this  term, 
moved  for  leave  to  enter  an  appeal  from  the  decision  of 
the  barrister  appointed  to  revise  the  lists  of  voters  for  the 
borough  of  Wakefield,  pursuant  to  the  statute  6  &  7  Vict, 
c.  18,  s.  42,  upon  the  following  state  of  facts : — 

The  appellant  had  duly  objected  to  the  names  of  the 
respondent  aind  others  remaining  upon  the  list  of  borough 
voters.  The  barrister  decided  that  the  names  of  the  parties 
ought  to  be  retained  on  the  list.  The  appellant  thereupon 
gave  notice  of  his  intention  to  appeaL  The  barrister  drew 
up  a  case  in  his  own  handwriting,  and  handed  it  to  the 
parties.     It   was  approved  and  signed  by  the  attomies 
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of  the  respective  parties^  and  returned  to  the  barrister. 
Shortly  afterwards  the  barrister  died,  when  the  case  so 
approved  and  signed  by  the  two  attornies  was  foand 
amongst  his  papers^  but  not  signed  by  him. 

The  learned  Serjeant  submitted  that  the  appellant  had 
done  all  that  in  him  lay  to  entitle  him  to  the  benefit  of  his 
appeal^  and  that  that  part  of  the  42nd  section  of  the  act  (24) 


1844. 

Nkttleton 
Appellant, 

BURRELL 

Respondeat- 


(24)  Which  enacts,  <<  that  it 
shall  be  lawful  for  any  person 
who,  under  the  provisions  herein- 
before contained,  shall  have  made 
any  claim  to  have  his  name  in- 
serted in  any  list,  or  made  any  ob- 
jection to  any  other  person  as  not 
entitled  to  have  his  name  inserted 
in  any  list,  or  whose  name  shall 
have  been  expunged  from  any  list, 
and  who  in  any  such  case  shall  be 
aggrieved  by  or  dissatisfied  with 
any  decision  of  any  revising  barris- 
ter on  any  point  of  law  material  to 
the  result  of  such  case,  either  him- 
self or  by  some  person  on  his  be- 
half, to  give  to  the  revising  barris- 
ter in  Court,  before  the  rising  of 
the  said  Court  on  the  same  day  on 
which  such  decision  shall  have  been 
pronounced,  a  notice  in  writing  that 
he  is  desirous  to  appeal,  and  in  such 
notice  shall  shortly  state  the  deci- 
sion against  which  he  desires  to  ap- 
peal ;  and  the  said  barrister  there- 
upon, if  he  thinks  it  reasonable  and 
proper  that  such  appeal  should  be 
entertained,  shall  state  in  writing 
the  facts  which  according  to  his 
judgment  shall  have  been  esta- 
blished by  the  evidence  in  the  case, 
and  which  shall  be  material  to  the 
matter  in  question;  and  shall  also 
state  in  writing  his  decision  upon 
the  whole  case,  and  also  his  deci- 
sion upon  the  point  of  law  in  ques- 


tion appealed  against;  and  such 
statement  shall  be  made  as  nearly 
as  conveniently  may  be  in  like 
manner  as  is  now  usual  in  stating 
any  special  case  for  the  opinion  of 
the  Court  of  Queen's  Bench  upon 
any  decision  of  any  court  of  Quar- 
ter Sessions ;  and  the  said  barris- 
ter shall  read  the  said  statement  to 
the  appellant  in  open  Court,  and 
shall  then  and  there  sign  the  same  ; 
and  the  said  appellant,  or  some  one 
on  his  behalf,  shall,  at  the  end  of 
the  said  statement,  make  a  declara- 
tion in  writing  under  his  hand  to 
the  following  effect,  that  is  to  say 
— *  I  appeal  from  this  decision ;' 
and  the  said  barrister  shall  then  in- 
dorse upon  every  such  statement 
the  name  of  the  county  and  polling 
district,  or  city  and  borough,  and 
of  the  parish  or  township  to  which 
the  same  shall  relate,  and  also  the 
Christian  name  and  surname  and 
place  of  abode  of  the  appellant  and 
of  the  respondent  in  the  matter  of 
the  said  appeal,  and  shall  sign  and 
date  such  indorsement;  and  the 
said  barrister  shall  deliver  such 
statement,  with  such  indorsement 
thereon,  to  the  said  appellant,  to 
be  by  him  transmitted  to  her  Ma- 
jesty's Court  of  Common  Pleas  at 
Westminster,  in  the  manner  here- 
inafter mentioned;  and  the  said 
barrister  shall  also  deliver  a  copy 
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1844. 

NiTTLrroN 
Appellant, 

BURRVLL 

Respondent. 


which  required  the  signature  of  the  barrister,  was  directoiy 
only,  and  merely  designed  to  authenticate  the  case  trans- 
mitted to  the  Court,  which  under  the  circumstanoes  was 
sufSciently  done  here. 

TiNDAL,  C.  J. — I  Tery  much  doubt  that  wc  hare  juris- 
diction. The  question  will  be,  whether  the  case  £Bdls  widiia 
the  general  maxim  Actus  Dei  nemini  fadt  injuriam.  You 
may,  however,  enter  the  appeal  de  bene  esse. 

Channetty  Serjeant,  for  the  respondent,  now  objected  that 
the  Court  had  under  the  circumstances  no  jurisdiction  to 
entertain  the  appeal. 

Kinglake,  Serjeant,  contra. — ^The  decision  of  the  barrister, 
having  been  pronounced  and  notice  of  appeal  given  in  open 
Court,  and  the  case  stated  by  the  barrister,  and  assented  to 
and  signed  by  the  agents  of  the  respective  parties,  every- 
thing was  done  that  was  essential  to  give  this  Court  juris- 
diction. The  only  question  is  whether  the  actual  signature 
of  the  barrister  is  indispensably  necessary.  [Maule,  J. — ^It 
does  not  appear  that  the  barrister  ever  saw  the  paper  so 
agreed  to  and  signed  by  the  attomies.]  It  was  found 
amongst  his  papers  after  his  death.  [Maule,  J. — ^It  may 
be  that  it  was  not  signed  by  the  barrister  because  he  was 
not  satisfied  with  the  statement.  The  presumption  cer- 
tainly is,  either  that  he  did  not  see  it,  or,  having  seen  it, 
that  he  did  not  approve  of  it.  Tiiub/,  C.  J. — If  he  had 
entirely  agreed  with  it,  one  cannot  see  why  he  did  not 
complete  it  by  signing.]  The  question  is,  whether  the 
right  of  having  the  appeal  argued  is  gone  because  the  bar- 
rister has  from  some  cause  unknown  omitted  to  do  the 
merely  ministerial  act  of  signature ;  and  whether  it  is  not 


of  such  statement,  with  the  said      spondent  in  such  appeal,  who  shall 
indonement  thereon,  to  the  re-      require  the  same.*' 
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in  the  discretion  of  the  Coart^  under  the  very  pecoliar  cir- 
cnmstanoes^  to  dispense  with  his  signature. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  matter  was 
still  in  fierij  and  not  completely  settled  by  the  revising 
barrister  at  the  time  of  his  death;  and  therdTore  that  we 
have  no  jurisdiction  to  entertain  this  appeaL  If  there  had 
been  any  declaration  by  the  barrister  that  he  was  perfectly 
satisfied  with  the  case  as  stated^  that  possibly  -might  have 
made  a  difference.  But,  at  present^  the  absence  of  signa- 
ture is  more  consistent  with  a  doubt  still  remaining  on  his 
mind  than  with  anything  else  that  I  can  suggest. 

Mauls^  J. — ^Kthe  barrister's  signature  be  not  absolutely 
necessary^  his  approval  clearly  is :  and  that  is  wanting. 

Erle,  J. — Under  the  circumstances^  we  are  not  satisfied 
.that  the  barrister  had  assented  to  the  statement. 

Appeal  rejected. 


1644. 

Nbttlbtoic 
Appellant, 
BumiELL 

Respondent. 


Grinnell  v.  Wells. 

L/ASE  for  the  seduction  of  the  plaintiff's  daughter.  The 
declaration  stated  that  whereas,  befDre  and  at  the  time  of 
committing  the  grievances  by  the  defendant  thereinafter 
mentioned,  and  from  thence  imtil  the  time  of  her  preg- 
nancy and  sickness  thereinafter  mentioned,  and  of  tiie 
plaintiff  expending  the  moneys  and  incurring  the  debts 
thereinafter  mentioned,  Alice  Grinnell,  the  daughter  of 
the  plaintiff,  was  a  poor  person  who  maintained  herself  by 
her  labour  and  personal  services,  and  except  by  her  labour 
and  personal  services  was  not  of  sufi^ent  ability  to  main- 
tain herself,  and  was  during  all  that  time  unmarried  and 


Monday^ 
Nov,  25th, 

An  action  upon 
the  case  for  the 
seduction  of  the 
plaintiff's 
daughter  can 
only  be  main- 
tained in  re- 
spect of  the 
damage  result- 
ing to  the  father 
from  the  loss  of 
his  daughter's 
services,  and 
not  in  respect 
of  expenses  in- 
curred by  him 
in  her  mainten- 
ance. 
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1844.        an  infEtnt  under  the  age  of  twenty-one  years^  to  wit,  of  the 
Grinnbll     ^^  ^^  fourteen  years,  and  at  and  during  and  after  the  time 
*^-  of  her  pregnancy  and  sickness  as  thereinafter  mentioned, 

and  of  the  plaintiff  expending  the  moneys  and  incurring 
the  debts  thereinafter  mentioned,  the  said  Alice  was  such 
poor  person,  infSant,  and  unmarried,  and  was  not  of  suffi- 
cient ability  to  maintain  herself:  yet  the  defendant,  well 
knowing  the  premises,  but  contriving  to  injure  the  plain- 
tiff, and  to  compel  him  to  maintain  the  'said  Alice,  there- 
tofore, to  wit,  on  the  27th  of  May,  1841,  and  on  other 
days  between  that  day  and  the  commencement  of  the  suit, 
debauched  and  camaUy  knew  the  said  Alice,  whereby  the 
said  Alice  became  pregnant  and  sick  with  child,  and  so 
continued  for  a  long  time,  to  wit,  for  the  space  of  nine 
months  then  next  following,  at  the  expiration  whereof,  to 
wit,  on  the  6th  of  May,  1842^  she  the  said  Alice  was  de- 
livered of  the  child  with  which  she  was  so  pregnant  as 
aforesaid ;  by  means  of  which  premises  the  said  Alice  foe 
a  long  time,  to  wit,  from  the  day  and  year  first  aforesaid 
hitherto,  became  and  was  unable  to  work  or  to  maintain 
herself,  which  she  might  and  otherwise  would  have  done ; 
and  the  plaintiff,  so  being  her  father  as  aforesaid,  and 
being  of  sufficient  ability  to  maintain  the  said  Alice,  was, 
by  means  of  the  premises,  during  all  that  time,  forced  and 
obliged  and  necessarily  did  at  his  own  charges  maintain 
the  said  Alice;  and  also  by  means  of  the  premises  the 
plaintiff  was  obliged  and  did  necessarily  pay,  lay  out,  and 
expend  divers  moneys,  and  incur  divers  debts,  in  the  whole 
amounting  to  a  large  sum,  to  wit,  50/.,  in  and  about  the 
maintaining,  nursing,  taking  care  of,  and  curing  the 
said  Alice,  and  in  and  about  the  safe  delivery  of  the  said 
Alice,  during  the  time  she  the  said  Alice  was  so  unable  to 
maintain  herself  as  aforesaid :  to  the  plaintiff's  damage  of 
500/.,  &c. 

The  defendant  pleaded  not  guilty,  whereupon  issue  was 
joined. 
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The  cause  was  first  tried  before  Erskine^  J.^  at  the  Spring        1844. 
Assizes  at  Gloucester  in  1843,  when  a  Terdict  was  found      grinnell 
for  the  plaintiff^  damages  300/.     A  rule  nisi  was  in  the  fol*       ^- 

^r  ELLB* 

lowing  Easter  Term  obtained  for  a  new  trial  on  the  ground 
that  the  damages  were  excessive^  the  declaration  only  point- 
ing to  expenses  actually  incurred  by  the  plaintiff  in  his 
daughter's  maintenance  and  cure ;  and  also  upon  affidavits 
impugning  the  character  of  the  principal  witness;  and  also 
to  arrest  the  judgment.  That  rule  was  in  Trinity  Term 
made  "absolute  for  a  new  trial  on  payment  of  costs^  the  de- 
fendant agreeing  that  any  damages  to  be  assessed  on  the 
second  trial  might  be  estimated  agreeably  to  the  principles 
applicable  to  ordinary  actions  for  seduction.  The  cause 
again  came  on  for  trial,  before  Williams,  J.,  at  the  Glou- 
cester Summer  Assizes,  1843,  when  the  jury  again  found 
for  the  plaintiff,  damages  200/. 

Talfourd,  Serjeant  {Greaves  was  with  him),  in  Michael- 
mas Term,  1843,  moved  in  arrest  of  judgment. — The  de- 
claration  discloses  no  legal  ground  of  action.  This  is  not 
an  ordinary  action  for  seduction;  it  is  simply  an  action 
brought  for  an  act  of  incontinence  committed  by  third 
persons,  from  which  damage  is  alleged  to  have  arisen  to 
the  plaintiff.  In  Saterthwaite  v.  Duerst,  5  East,  47,  n.  (25), 
where  the  Court,  upon  a  motion  to  arrest  the  judgment, 
held  that  an  action  of  this  sort  would  not  lie  unless  it  were 
laid  with  a  per  quod  servitium  amisit.  Lord  Mansfield  ob- 
served that  it  appeared  very  extraordinary  that  any  action 
should  lie  to  a  person  on  account  of  incontinence  between 
two  others,  both  of  whom  might  be  of  full  age.  From  the 
earliest  cases,  the  relation  of  master  and  servant  has  been 
held  a  necessary  ingredient  in  such  an  action.  Originally, 
indeed,  it  was  treated  as  an  action  of  trespass,  and  a  count 
for  debauching  the  plaintiff's  daughter  per  quod  servitium 

(25)  See  this  case  more  fully  reported  in  4  Doug.  315. 
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1844.        amisit  was  allowed  to  be  joined  with  a  ooont  fotr  breaking 
Grinnsll     ^^  entering  the  plaintiff's  honse — Woodward  ▼.  WalUm, 
V-  2  N.  R.  476.    Now^  however^  it  is  perhaps  more  properiy 

considered  as  an  action  upon  the  case :  but  it  is  nnivenally 
laid  down  that  the  mere  relation  of  parent  and  child  does 
not  give  the  father  a  remedy  against  the  seducer  of  his 
daughter ;  there  must  be  some  service.  In  Ru^seU  ▼.  Corm, 
2  Lord  Raym.  1031,  6  Mod.  127,  Lord  Holt  nsyn:  ""A 
man  may  have  an  action  of  trespass  fcnr  entering  the  house 
and  beating  his  servants,  without  saying  per  quod  sera- 
tium  amisit,  because  the  beating  the  servant  is  part  of  the 
same  trespass,  and  only  a  description  of  it  by  way  of  ag- 
gravation. But,  if  he  lay  it  in  another  count,  and  at  an- 
other day,  it  will  be  ill,  without  saying  per  quod  swvitiom 
amisit.  So,  a  man  cannot  maintain  an  action  againrt 
another  for  assaulting  his  daughter  and  getting  her  with 
child ;  but  he  may  maintain  an  action  against  another  tar 
entering  his  house  and  assaulting  and  getting  his  daughter 
with  child,  per  quod  servitium  amisit ;  and  that  is  a  great 
aggravation.^'  Li  Postletkwaite  v.  Parkei,  8  Bunr.  1878, 
it  was  held  that  a  father  cannot  maintain  an  action  for 
assaulting  his  daughter  being  of  age,  and  then  in  tiie 
service  of  another  person,  and  getting  her  with  diild, 
per  quod  servitium  amisit.  It  was  there  suggested,  m  it 
will  be  here,  that,  the  father  being  obliged  by  the  43  EUi. 
c.  2,  to  maintain  his  daughter,  an  action  was  maintain- 
able  for  the  consequential  damage :  but  this  argomeat  did 
not  receive  the  sanction  of  the  Court.  Bennett  ▼.  Ailcott, 
2  T.  R.  166,  was  an  action  of  trespass  for  breaking  and 
entering  the  plaintiff's  house,  debauching  his  daughter 
(describing  her  as  a  menial  servant),  and  getting  her  with 
child,  per  quod  servitium  amisit :  and  Buller,  J.,  sud : 
'^  With  respect  to  the  objection  that  this  action  cannot  be 
maintained  by  the  father  for  debauching  his  daughter  mbofe 
age,  per  quod  servitium  amisit,  no  contract  for  service  having 
been  proved ;  I  take  it  to  be  perfectly  weU  settled,  since  the 
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case  of  Postl^kwaiie  v.  Parkea,  that  the  action  will  not  lie  by        1844. 
the  father^  nnless  the  daughter  be  proved  in  some  way  or      gJJ^JJJJ^ 
another  his  servant.     In  that  case  the  ground  whidi  in-       _  «• 

WXLLS. 

finenced  the  opinion  of  the  Court  was^  that  the  daughter 
was  in  the  service  of  another  person.  But^  in  actions  of 
this  kind,  the  slightest  evidence  is  sufficient :  even  milking 
txyws.''  So,  in  Dean  v.  Peel,  5  East,  45,  it  was  held  that  an 
action  on  the  case  for  debauching  and  getting  with  child 
the  plaintiff's  daughter  and  servant,  per  quod  servitium 
amisit,  is  not  maintained  by  evidence  that  the  daughter, 
though  under  age,  was  living  in  another  person's  family  in 
the  capacity  of  a  housekeeper,  and  had  no  intention  at 
the  time  of  the  seduction  to  return  to  her  father's  house, 
though  she  afterwards  did  return  there  while  within  age, 
in  consequence  of  the  seduction,  and  was  maintained  by 
her  father.  There  are  many  other  cases  in  the  books  es- 
tablishing the  same  doctrine.  There  are,  however,  two 
recent  cases  in  the  Exchequer,  wherein  attempts  were  made 
in  some  degree  to  relax  that  principle.  Thus,  in  Harris  v. 
Butter,  2  M.  &  W.  539,  the  declaration  (in  case)  stated  that 
one  M.  H.,  being  the  daughter  and  servant  of  the  plaintiff, 
with  the  consent  of  the  plaintiff,  became  the  apprentice  of 
one  A.,  the  wife  of  the  defendant,  for  the  term  of  two  years, 
for  the  purpose  of  learning  the  business  of  a  milliner,  in 
consideration  of  29/.  paid  by  the  plaintiff,  and  in  considera- 
tion that  the  said  A.,  with  the  consent  of  the  drfendant, 
should  find  and  provide  the  said  M.  with  meat,  drink, 
and  lodging ;  nevertheless,  the  defendant  debauched  her, 
whereby  she  became  ill,  and  incapable  of  serving  the  said 
A.,  and  of  learning  the  said  business,  &c. :  and  this  de- 
claration was  held  bad  on  demurrer.  Speight  v.  Oliveira, 
2  Stark.  N,  P.  C.  493 — where  A.,  with  intent  to  seduce  the 
servant  and  daughter  of  B.,  hired  her  as  his  servant,  and  by 
that  means  obtained  possession  of  her  person,  and  it  was 
held  that  B.  might  maintain  an  action  against  A.  for  such 
seduction — being  cited  there,  Parke,  B.,  said :  ''  There  the 


•  t 
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1844.         wrong  was  done  under  colour  of  a  contract,  and  the  defend- 

Gkinnkll      Mit's  fraud  did  not  destroy  the  original  relationship  be- 

^  ^'  tween  the  father  and  the  child.     In  the  cases  cited  in  Dean 

WSLLS. 

Y.  Pee// though  the  daughter  was  not  at  her  father's  house 
at  the  time,  she  was  only  casually  absent  on  a  visit,  with 
an  animus  revertendi;  and,  as  Lord  EUenborough  ob- 
served, '  In  those  cases  the  implied  relationship  of  master 
and  servant  continued.'  Formerly  the  action  of  sednction 
was  held  not  to  be  maintainable  without  proof  that  the  re- 
lationship of  master  and  servant  existed,  and  in  all  cases 
some  service  was  held  necessary.  That  rule  was  afterwards 
so  far  relaxed,  that,  if  the  child  was  a  minor,  bat  of  an  age 
capable  of  acts  of  service,  such  service  it  was  held  might 
be  presumed.  Here  the  declaration  admits  that  she  was 
not  in  her  father's  service,  for  it  states  the  injury  to  have 
been  done  whilst  she  was  the  apprentice  of  the  defendant's 
wife,  and  whilst  she  was  residing  in  his  house.  You  do 
not  shew  on  your  declaration  any  contract  by  the  defend- 
ant to  take  care  of  the  daughter's  morals,  nor  does  the  law 
imply  any  such  promise  to  the  father."  And  in  Blaymin 
V.  Haley y  6  M.  &  W.  55,  it  was  also  held  that  an  action 
cannot  be  maintained  by  a  father  for  the  seduction  of  his 
daughter  while  she  was  in  the  domestic  service  of  another 
person ;  although  it  be  alleged  in  the  declaration  that  she 
was  there  with  the  intention  on  the  part  of  her  father  and 
herself  that  she  should  return  to  her  father's  when  she  quit- 
ted her  service,  unless  she  should  go  into  another  service. 
Parke,  B.,  there  referred  to  Maunder  v.  Venn,  M.  &  M.  323, 
as  an  authority  that  a  constructive  service  must  be  proved 
in  all  cases.  In  Hall  v.  Hollander,  4  B.  &  C.  660,  7  D.  & 
B.  133,  which  was  an  action  of  trespass  for  driving  a  car- 
riage against  the  plaintiff's  son  and  servant  whereby  the 
plaintiff  was  deprived  of  his  services  and  was  put  to  ex- 
pense in  obtaining  his  cure,  it  was  held  that  the  loss  of 
service  was  the  gist  of  the  action,  and  that  the  child  (who 
was  only  two  years  and  a  half  old)  being  incapable  of 


Wells. 
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performing  auy  service^  by  reason  of  bis  tender  age^  tbe        1844. 
action  was  not  maintainable.     Bayley,  J.,  there  said :  "It      ^"""^^ 
has  been  contended  that  the  action  is  maintainable  on  «• 

two  grounds — first,  for  the  loss  of  the  services  of  the  child 
— and,  secondly,  for  the  expenses  incurred  by  the  father 
in  consequence  of  the  injury  sustained  by  the  child. 
With  respect  to  the  first  ground,  I  apprehend  that  the  gist 
of  the  action  depends  upon  the  capacity  of  the  child  to 
perform  acts  of  service.  Here  it  is  manifest  that  the  child 
was  incapable  of  performing  any  service.  The  authorities 
upon  this  point  are  all  one  way.  In  the  cases  which  have 
been  cited,  the  child,  being  capable  of  performing  acts  of 
service,  and  living  with  the  parent,  would  naturally  be 
called  upon  to  perform  some  acts  of  service ;  and  it  was 
therefore  held,  that  service  might  be  presumed,  and  that 
evidence  of  it  need  not  be  given.  In  fVeedon  v.  Timbrel, 
5  T.  R.  357,  both  Lord  Kenyon,  and  Ashhurst,  J.,  say  that 
the  loss  of  service  is  the  gist  of  such  an  action  as  the  pre- 
sent, and  that  the  plaintiff  must  give  some  proof  of  acts  of 
service,  in  order  to  support  the  allegation  in  the  declara- 
tion, although  very  slight  evidence  is  sufficient  ;*  and  in  a 
case  of  Saterihwaite  v.  Dtierst,  5  East,  47,  n.,  it  was  held 
that  an  action  for  debauching  a  daughter  could  not  be 
maintained  by  a  father,  unless  she  was  his  servant,  and 
that  the  action  could  not  be  maintained  on  the  ground  of 
expense  having  been  incurred  in  providing  for  her  during 
her  confinement.  In  this  case,  too,  it  was  proved  that  the 
father  did  not  necessarily  incur  any  expense  (26) ;  if  he  had 
done  so,  I  am  not  prepared  to  say  that  he  could  not  have 
recovered  upon  a  declaration  describing  as  the  cause  of 
action  the  obligation  of  the  father  to  incur  that  expense.^^ 
[^Tlndal,  C.  J. — That  means,  where  the  expense  is  a  neces- 
sary legal  consequence  of  the  defendant's  act.]     There  is 


(26)  It  was  suggested  that  he  might  have  sent  his  child  to  an  hospital, 
which  would  not  have  occasioned  any  expense. 
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1844.  BO  common  law  obligation  on  a  parent  to  support  his  child 
— Mortimare  v.  Wright,  6  M.  &  W.  482.  In  incurring  the 
expenses  charged  in  this  declaration^  the  father^  so  &r  as 
any  common  law  obligation  was  concerned,  was  a  mere 
volunteer.  How,  then,  is  the  case  affected  by  the  statute 
43  Eliz.  c.  2,  8.  7?  That  section  provided  ''that  the 
£Either  and  grandfather,  and  the  mother  and  grandmother, 
and  the  children  of  every  poor,  old,  blind,  lame,  and  im- 
potent person,  or  other  poor  person  not  able  to  work, 
being  of  a  sufficient  ability,  should,  at  their  own  charges, 
relieve  and  maintain  every  such  poor  person  in  that  man- 
ner and  according  to  that  rate  as  the  justices  of  peace  of 
that  county  where  such  sufficient  persons  dwell,  or  the 
greater  number  of  them,  at  their  Greneral  Quarter  Ses- 
sions, shall  be  assessed,  upon  pain  that  every  one  of  them 
shall  forfeit  20^.  for  every  month  which  they  shall  fail 
therein/'  And  this  remains  unaltered  at  the  present  day: 
see  4  &  5  Will.  4,  c  76,  s.  56.  In  TTie  King  v.  Cmu»h,  2 
B.  &  Ad.  498,  an  order  of  justices  directing  A.  to  pay  the 
churchwardens  and  overseers  of  the  poor  of  a  parish  a 
weekly  sum  for  the  maintenance  of  B.  and  C,  his  grand- 
sons, as  long  as  they  should  be  chargeable  to  the  parish,  was 
held  good,  without  stating  that  the  father  was  unable,  ab- 
sent, or  dead.  [Maule^  J. — ^May  we  not,  if  necessary,  in- 
tend here  that  there  was  an  order  of  justices  compelling 
the  plaintiff  to  maintain  his  daughter  ?]  All  the  circum- 
stances that  shew  the  breach  of  duty  must  appear  upon 
the  record — Davis  v.  Black,  1  Gale  &  D.  432.  Grog  v. 
Jefferies,  Cro.  Eliz.  55,  Barham  v.  Dennis,  Cro.  Elix.  769, 
and  the  dictum  in  Robert  Mary's  Case,  9  Rep.  113,  a.,  are 
also  authorities  to  shew  that  such  an  action  as  this,  which 
is  damnum  absque  injuria,  will  not  lie  at  the  suit  of  the 
father. 

A  rule  nisi  having  been  granted — 

Sir  T.  Wilde,  and  ChanneU,  Serjeants  {Godson  was  with 
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them),  in  Easter  Term  last,  shewed  cause. — Since  the  new        1844. 
rales,  tJ^e  plea  of  not  gnilty  only  puts  in  issue  the  fact  of     gwnnell 
the  debauching :  all  the  rest  of  the  allegations  in  this  de-  ^' 

claration,  therefore,  which  are  not  traversed,  must  be  taken 
to  have  been  admitted  in  the  sense  in  which  they  would 
have  been  required  to  be  proved  if  traversed — Spieres  v. 
Parker,  1  T.  R.  141.  The  father,  if  of  ability,  is  by  the 
statute  43  Eliz.  c.  2,  s.  7,  bound  to  maintain  his  poor  child. 
It  would  seem  to  mark  a  very  defective  state  of  society, 
that  a  legislative  provision  was  necessary  to  enforce  an 
obligation  of  so  sacred  a  character.  This  declaration,  after 
setting  forth  the  wrongful  act  of  the  defendant  inducing 
damage  to  the  plaintiff,  proceeds  to  allege  that  the  plain- 
tiff, so  being  the  father,  and  being  of  sufficient  ability  to 
maintain  his  daughter,  was  forced  and  obliged  and  neces- 
sarily did  at  his  own  charges  maintain  her,  &c.  Looking 
at  the  circumstances,  it  is  quite  clear  that  the  plaintiff  was 
under  the  highest  moral  obligation  to  support  his  daugh- 
ter :  and  this  high  moral  obligation  being  one  that  might 
be  enforced  by  legal  means,  it  could  not  be  necessary  for 
the  plaintiff  to  wait  until  it  had  been  actually  enforced,  in 
order  to  preserve  his  remedy  against  the  seducer.  The 
proposition  upon  which  the  plaintiff  relies  is  this,  that  a 
father  who  may  by  an  order  of  justices  be  compelled  to 
maintain  his  sick  child,  and  who  does  maintain  her,  may 
sustain  an  action  in  respect  of  the  wrongful  act  which  has 
made  her  chargeable  to  him.  The  allegation  that  the 
plaintiff  was  forced  and  obliged  to  maintain  his  daughter 
was  a  traversable  allegation ;  and,  not  having  traversed  it, 
the  defendant  has  admitted  it  in  such  a  sense  as  will  make 
it  a  good  cause  of  action.  A  man  is  in  legal  intendment 
forced  and  obliged  to  do  an  act,  where,  impelled  by  a  moral 
obligation  which  may  be  enforced  at  law,  he  does  the  act : 
he  is  not  bound  to  wait  until  he  is  coerced.  In  an  action 
for  running  down  a  ship  or  %  carriage,  the  plaintiff  alleges 
that  by  reason  of  the  premises  he  was  forced  and  obliged 
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1844.        to  expend  money  in  repairs.     So,  here^  the  decburatioa 
2     "^^      setting  forth  every  fact  that  is  necessary  to  raise  the  oh- 
V.  ligation  under  the  act,  to  enable  the  justices  to  chai^  the 

plaintiff,  and  no  other  person  being  brought  into  existence 
upon  the  record  to  whom  such  legal  liability  could  attach, 
all  that  is  required  to  sustain  the  action  is  well  made  out. 
If  the  Court  should  not  be  prepared  to  assent  to  this  pro- 
position, then  it  is  submitted  that  upon  this  record  it  must 
be  assumed  that  there  was  an  order  of  justices,  if  such 
order  were  necessary.  The  plaintiff  is  in  precisely  the 
same  situation  as  if  the  order  had  been  alleged  and  ex- 
pressly traversed,  and  the  issue  found  for  him.  Several 
authorities  have  been  referred  to  for  the  purpose  of  shew- 
ing that  this  action  is  founded  upon  the  loss  of  service. 
Some  of  them  are  not  very  satisfactory:  but  in  all  of  them 
the  Courts  seem  from  the  earliest  period  to  have  been 
astute  to  discover  upon  what  slight  foundation  of  service 
such  an  action  may  be  sustained.  In  HaU  v.  Hollander, 
4  B.  &  C.  660,  7  D.  &  R.  133,  Bayley,  J.,  and  Holroyd,  J., 
expressly  recognize  the  right  of  a  father  to  maintain  an 
action  in  respect  of  expenses  necessarily  incurred.  That 
the  father  was  bound  to  maintain  his  child,  is  clear — Hwd 
V.  Wotton,  Sir  T.  Raym.  259.  There  is  therefore  no  ground 
for  arresting  the  judgment. 

Talfourd,  Serjeant,  in  support  of  his  rule. — ^This  declara- 
tion discloses  no  legal  cause  of  action.  K  the  ground 
upon  which  it  is  sought  to  sustain  this  case  be  one  which 
the  law  will  sanction,  it  is  somewhat  singular  that  it  should 
now  for  the  first  time  be  suggested ;  for,  in  a  large  pro- 
portion of  the  cases  of  this  class,  the  principal  party  has 
been  an  infant  chargeable  to  her  parent.  The  argument 
on  the  other  side  assumes  that  the  act  with  which  the  de- 
fendant is  charged  is  wrongful  as  against  the  plaintiff. 
That,  however,  is  a  fallacy :  ..the  act  of  fornication,  no 
doubt,  is  in  a  high  degree  immoral ;  but,  so  far  as  regards 


MICHAELMAS  TEBM^  8  VICTORIiS.  751 

either  statute  or  common  law^  it  is  an  indifferent  act,  so        1844. 
long  as  public  decency  is  not  outraged  in  its  commission,      grinnell 
It  clearly  is  not  an  act  that  is  wrongful  in  the  sense  ne-  ^^' 

cessary  to  lay  the  foundation  of  an  action  for  the  conse- 
quences. K  it  were  so,  the  liability  would  not  stop  with 
the  daughter;  the  pecuniary  consequences  would  equally 
attach  to  the  commission  of  similar  acts  with  the  plaintiff^s 
mother  or  grandmother  I  In  all  the  cases,  the  ground  of 
the  action  has  been  considered  to  be  the  violation  of  the 
relation  of  master  and  servant.  With  regard  to  the  statute 
of  Elizabeth,  probably  upon  this  record  it  might  have  been 
assumed  that  there  had  been  an  order  upon  the  father  to 
maintain  his  daughter,  if  that  had  been  consistent  with 
what  is  alleged  on  the  face  of  the  declaration.  But  the 
allegation  is,  that  the  plaintiff,  so  being  the  father,  and 
being  of  sufficient  ability  to  maintain  his  daughter,  was, 
by  means  of  the  premises — that  is,  by  means  of  her  preg- 
nancy and  sickness,  and  not  by  means  of  an  order  of  jus- 
tices— forced  and  obliged  aad  necessarily  did  at  his  own 
charges  maintain  her.  This  declaration,  therefore,  de- 
acribes  no  cause  of  action ;  it  avers  no  relation  of  master 
and  servant  which  the  defendant  has  violated,  and  no  legal 
damage  resulting  to  the  plaintiff  from  the  alleged  immoral 
act  of  the  defendant. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court: 
The  question  in  this  case  arises  upon  a  motion  in  arrest  of 
judgment,  and  is  this — whether  a  father  can  maintain  an 
action  upon  the  case  for  the  seduction  of  his  daughter, 
where  he  is  unable  to  allege  in  the  declaration  the  loss  of 
his  daughter's  service  by  reason  of  the  defendant's  wrong- 
ful act 

The  declaration  in  this  case  contains  no  allegation  of  the 
loss  of  the  service  of  the  daughter,  but  instead  thereof  al- 
leges that  the  daughter  was  a  poor  person  maintaining 

VOL.  VIII.  c  c  c 
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1844.  herself  by  her  labour  and  personal  services^  and  not  of 
sufficient  ability  to  maintain  herself  otherwise  ;  and,  after 
stating  that  the  defendant  debauched  her,  and  that  she 
was  delivered  of  a  child,  and  her  thereby  becoming  unabk 
to  work  or  maintain  herself,  alleges  as  the  grayameoi  of  tke 
plaintiff,  "  that  he,  being  her  fiEither,  and  being  of  suffi- 
cient id)ility  to  maintain  his  said  daughter,  was  by  means 
of  the  premises  forced  and  obliged  and  necesaaiilj  did  at 
his  own  charge  maintain  his  said  daughter,  and  did  neces- 
sarily pay  large  sums  of  money  in  and  about  the  mainte- 
nance and  nursing  of  hia  said  daughter  during  the  time 
she  was  unable  to  maintain  herself/'  And  the  qnesticA 
becomes  this — whether  the  want  of  the  al]egati<m  of  the 
loss  of  serrice  is  supplied  by  the  substitution  of  the  before- 
recited  allegation. 

The  foundation  of  the  action  by  a  £sther  to  reoofer 
damages  against  the  wrongdoer  for  the  seduction  of  his 
daughter  has  been  uniformly  placed,  from  the  earliest  time 
hitherto,  not  upon  the  seduction  itself,  which  is  the  wrong- 
ful act  of  the  defendant,  but  upon  the  loss  of  senrice  of  the 
daughter,  in  which  service  he  is  supposed  to  have  a  legal 
right  or  interest.  Such  is  the  language  of  Lord  Holt  in 
Ru$9eU  V.  Come^  2  Ld.  Raym.  1032,  and  such  the  opinion 
of  the  Court  in  the  earlier  case  of  Graif  v.  Jtfferits^  Crou 
EIi£.  55,  with  reference  to  an  action  by  a  father  for  a  per- 
sonal injury  to  a  child,  which  stands  precisely  on  the  same 
footing.  See  also  Handle  v.  Deane,  Lutwyche,  1497.  It 
has,  therefore,  always  been  held  that  the  loss  of  service 
must  be  alleged  in  the  declaration,  and  the  loss  of  aerviee 
must  be  proved  at  the  trial,  or  the  plaintiff  must  fail :  see 
Bennett  v.  Alcott,  2  T.  B.  166.  It  is  the  invasion  of  the 
legal  right  of  the  master  to  the  services  of  his  servant  that 
gives  him  the  right  of  action  for  beating  his  servant :  and 
it  is  the  invasion  of  the  same  legal  right,  and  no  other, 
which  gives  the  father  the  right  of  action  against  the  se- 
duceor  of  his  daughter.    This  distinction  ia  most  deailf 
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and  pointedly  put  by  the  Court  in  Robert  Mary's  Case,  9        \M4. 
Rep.  113.  a.,  where  it  is  said:  " If  my  servant  be  beaten,      QnfniciLL 
the  master  shall  not  have  an  action  for  this  beating,  unless       ^^* 
the  battery  is  so  great  that  by  reason  thereof  he  loses  th^ 
aervice  of  his  servant ;  but  the  servant  himself  for  every 
small  battery  shall  have  an  action :  and  the  reason  of  thd 
difference  is,  that  the  master  has  not  any  damage  by  the 
personal  beating  of  his  servant,  but  by  reason  of  a  per 
quod,  viz.  per  quod  servitium  amisit ;  so  that  the  original 
net  is  not  the  cause  of  his  action,  but  the  consequent  upon 
itj  viz.  the  loss  of  the  service,  is  the  cause  of  his  action.'' 

No  precedent  in  an  action  for  seduction  has  been  brought 
before  us  (except  those  in  Harris  v.  Butler,  2  M.  &  W.  539, 
and  Blaymire  v.  Hayiey,  6  M.  &  W.  55,  in  both  which  Cases 
the  declarations  were  held  bad,)  in  which  there  has  not  been 
an  allegation  of  the  loss  of  service  to  the  father :  and  the 
struggle  has  always  been  at  the  trial,  to  give  some  proof 
either  of  actual  service  or  of  the  implied  relation  of  master 
and  servant.    And  in  the  case  of  Dean  v.  Peel,  5  East,  45, 
where  the  loss  of  service  was  alleged  in  the  declaration, 
but  where  the  proof  at  the  trial  was  only  this,  that  the 
daughter  was  in  the  service  of  another  person  at  the  time 
of  the  seduction  without  any  intention  of  returning  to  her 
father's  house,  but  that,  upon  her  seduction,  she  came 
home  and  was  maintained  by  her  father  during  her  illness, 
the  action  was  notwithstanding  held  not  to  be  maintain- 
able.   Now,  this  case  is,  in  evidence,  precisely  what  the 
present  case  is  in  pleading  upon  the  record,  and  therefore 
affords  a  direct  authority  for  the  position,  that,  where 
there  is  the  absence  of  any  allegation  of  the  loss  of  service 
to  the  father,  although  there  may  be  an  allegation  of  his 
being  compelled  to  pay  the   expenses  arising  from  the 
wrongful  act,  the  action  is  nevertheless  not  maintainable. 
Upon  the  ground  of  action,  therefore,  set  forth  upon  this 
reeord,  we  do  not  feel  ourselves  warranted  in  giving  judg- 
ment for  the  plaintiff,  as  we  think  the  declaration  discloses 

c  c  c  2 
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1844.        no  legal  wrong  to  the  plaintiff^  no  invasion  or  violation  of 
gI^^     his  legal  rights. 

V.  Indeed,  many  observations  suggest  themselves  against 

the  soundness  of  the  argument  upon  which  the  plaintiff 
relies.  In  the  first  place,  if  the  liability  to  support  the 
daughter  under  the  statute  of  Elizabeth  would  form  a 
ground  of  action  per  se,  independent  of  any  service,  it 
would  seem  scarcely  credible,  as  the  statute  of  Elizabeth 
was  passed  long  before  any  of  the  cases  above  referred  to, 
that  the  difficulty  of  proof  of  service,  either  actual  or  im- 
plied, which  has  occurred  in  so  many  cases,  should  not 
have  been  avoided  and  answered  by  framing  the  declara- 
tion, like  the  present,  upon  the  legal  liability  of  the  father 
to  maintain  his  daughter  under  the  statute.  In  the  next 
place,  if  this  ground  of  action  is  available  in  the  case  of 
seduction  of  a  daughter,  it  is  equally  so  in  the  case  of 
every  beating  of  a  son,  whether  his  service  was  lost  or  not: 
and,  upon  this  supposition,  the  beating  of  a  son,  at  what- 
ever advanced  age,  and  although  altogether  emancipated 
from  his  father's  family,  would  form  a  ground  of  action  at 
the  suit  of  the  father,  if  called  upon  under  the  statute  to 
maintain  his  son.  And,  still  further,  this  anomaly  would 
follow,  that,  as  the  father  is  only  liable  under  the  statute 
to  maintain  his  daughter  where  he  is  of  sufficient  abiUty 
so  to  do,  and  as  the  damages  recoverable  by  the  father, 
when  he  brings  the  action,  are  confessedly  not  limited  to 
the  actual  expenditure  of  his  money,  but  he  may  recover 
damages  according  to  the  aggravation  of  the  particular 
case,  the  right  of  action  to  recover  a  compensation  would 
be  confined  to  persons  of  ability  to  maintain  the  daughter, 
and  would  be  denied  to  the  poorer  orders  of  the  commu- 
nity— a  result  that  would  be  most  unreasonable. 

We  therefore  think,  for  the  reasons  above  given,  the 
cause  of  action  as  stated  on  this  record  is  insufficient,  and 
that  the  rule  for  arresting  the  judgment  must  be  made 

Rule  absolute  accordingly. 
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1844. 

Herring  v.  Watts.  Thursday, 

XJEBT  for  use  and  occupation.    The  premises  were  situate  The  Tenue  may 
in  the  city  of  Norwich.     The  venue  was  originally  laid  in  upon  A^«»l 
London ;  but  the  defendant,  upon  the  usual  affidavit,  ob-  ^^^'  '""/^^ 

'  *     r  9  for  tue  ana  OC' 

tained  a  rule  to  change  it  to  Norwich.  action,  bat 

not  in  debt  ior 


rent. 


Byles,  Serjeant,  now  moved  to  rescind  that  rule.  He 
referred  to  Duplessis  v.  Chalk,  2  Stra.  878,  1  Barnard.  B.  B. 
879,  where  the  Court  refused  to  change  the  venue  in  an 
action  of  debt  for  rent  laid  in  London  on  a  parol  demise  of 
lands  in  Kent,  saying  they  never  do  it  in  debt ;  and  he 
submitted  that  there  was  no  distinction  in  this  respect  be- 
tween debt  for  rent  and  debt  for  use  and  occupation. 

TiNDAL,  C.  J. — Debt  for  rent  assumes  a  special  contract 
for  the  land  itself:  but  debt  for  use  and  occupation  sup- 
poses an  enjoyment  of  the  premises  within  the  county. 
Duplessis  V.  Chalk,  therefore,  is  not  in  point. 

Maule,  J. — The  cause  of  action  for  use  and  occupation 

is  the  actual  enjoyment  of  the  premises,  and  therefore  the 

defendant  may  reasonably  say  that  the  cause  of  action 

arose  wholly  within  the  county  where  they  are  situate. 

But  debt  for  rent  arises  out  of  an  express  contract  for  the 

demise,  of  which  it  cannot  be  predicated  that  it  is  confined 

to  a  particular  county,  seeing  that,  like  a  bill  of  exchange 

or  promissory  note,  the  idea  of  locality  does  not  attach 

to  it. 

Byles  took  nothing. 


766  IH  THE  COMMON  PLBAB^ 

1844. 

Bush  and  Mui<l£N8  v.  Sateb. 

And 

Tuuda^t  ^^  ^6  John  Bush  and  Richard  Mullens,  Two  &e. 

Nwf.  19M.     r\ 
Tlieitatate6&  v/N  the  29th  of  June,  1844^  Messrs.  Bosh  &  MnUena 

L^^eHofno    commenced  an  action  against  the  defendant  to  lecoFcr  the 
jarisdietkm  to    amount  of  four  several  bills  of  costs  for  business  done  by 

a  JodflB  of  c  . 

Camrt  i^Ung     them  as  his  solicitors,  which  bills  amounted  together  to  the 
atkm  a  bm  for    ^^^^^  ^^  \4Sl.  18«.  6d, ;  and  also  two  several  sums  of  money 


n^^whidi  P*^^  ^y  them  for  his  use  and  at  his  request.  The  bills  were 
hM  been  trans-   delivered  on  the  8M  of  May,  1843,  to  the  agents  of  the  do- 

aft^^  in  tfiT 

Court  of  law  fendaut's  attorney  pursuant  to  his  request,  inclosed  in  a 
tL^b^n  ac^  letter  referring  thereto,  signed  by  Bush  &  Mullens.  Neithw 
^^^^       of  the  bills  so  delivered  contained  any  taxable  item.     On 

pending  tbere-  "^ 

Ln.  the  1st  of  May,  1844,  Messrs.  Bush  &  Mullens  were  served 

with  a  summons  calling  upon  them  to  shew  cause  why  the 
bills  should  not  be  referred  to  a  Master  of  the  Court  of 
Queen's  Bench  for  taxation.  This  summons  was  attended 
on  the  following  day,  when  Coleridge,  J.,  declined  to  make 
any  order  thereon. 

On  the  5th  of  July,  1844,  which  was  more  than  twelve 
months  after  the  delivery  of  the  bills,  a  summons  was 
served  upon  Messrs.  Bush  &  Mullens,  calling  upon  them 
to  shew  cause  ''  why  their  bills  of  costs,  charges,  and  dis- 
bursements for  the  recovery  whereof  this  action  was  brought 
should  not  be  referred  to  the  Master  to  be  taxed,  and  why 
the  plaintiffs  should  not,  upon  the  taxation,  give  credit  for 
,  aU  sums  of  money  by  them  received  from  or  on  account  of 
the  defendant,  and  why  the  Master  should  not  tax  the  costs 
of  such  reference,  and  certify  what  upon  such  reference 
should  be  found  due  to  or  from  either  party  in  respect  of 
such  bills  and  demand,  and  of  the  costs  of  such  reference, 
and  why  the  plaintiffs  should  not  be  restrained  from  pro- 
secuting the  said  action  touching  such  demand  pending 
such  reference,  and  why,  upon  payment  of  what  (if  any- 
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thing)  might  appear  dae  thereon  to  the  plaintififs^  together  1844% 
with  the  costs  of  the  action^  to  be  also  taxed  and  paid,  all 
further  proceedings  should  not  be  stayed/'  Upon  the 
hearing  before  Coltman^  },,  on  the  9th  of  July^  1844^  that 
learned  Judge  ruled  that  there  had  been  a  due  delivery  of 
the  bills  to  the  defendant  more  than  twelve  months  before 
the  commencement  of  the  action.  It  was  then  contended^ 
on  behalf  of  the  defendant,  that  there  were  special  circum- 
stances which  would  justify  the  taxation  of  the  bills  not- 
withstanding the  expiration  of  the  twelve  months.  On  the 
other  hand,  it  was  insisted,  that^  as  the  bills  were  not  tax- 
able at  the  time  of  their  delivery,  they  were  not  within  the 
provisions  of  the  6  &  7  Vict.  c.  78.  The  learned  Judge^ 
howeveri  made  an  order  in  the  terms  of  the  summons^  and 
further  ordering,  that^  in  default  of  payment  of  what  should 
be  found  due  on  the  taxation,  the  plaintiffs  should  be  at 
liberty  to  sign  judgment  for  the  amount. 

Sir  T.  Wilde,  Serjeant,  on  a  former  day  in  this  term^  on 
behalf  of  Messrs.  Bush  &  Mullens,  obtained  a  rule  nisi  to 
rescind  Mr.  Justice  Coltman's  order. 

Talfimrd,  Serjeant  {H.  J.  Hodgson  was  with  him)^  now 
shewed  cause. — An  action  being  pending  in  this  Court 
upon  these  bills,  the  learned  Judge  clearly  had  the  juris- 
diction he  assumed  to  exercise.  The  first  part  of  the  37th 
section  provides,  that,  upon  the  application  of  the  party 
chargeable  by  the  attorney's  bill^  within  one  month  after 
its  delivery^  "  it  shall  be  lawful,  in  case  the  business  con- 
tained in  such  bill,  or  any  part  thereof,  shall  have  been 
transacted  in  the  High  Court  of  Chancery  or  in  any  other 
Court  of  Equity,  or  in  any  matter  of  bankruptcy  or  lunacy, 
or,  in  case  no  part  of  such  business  shall  have  been  trans- 
acted in  any  Court  of  law  or  equity,  for  the  Lord  High 
Chancellor  or  the  Master  of  the  Bolls,  and,  in  case  any 
part  of  such  business  shall  have  been  transacted  in  any 
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1844.  other  Court,  for  the  Court  of  Queen's  Bendi^  Common 
Pleas,  Exchequer,  Court  of  Common  Pleas  at  Lancaster, 
Court  of  Pleas  at  Durham,  or  any  Judge  of  either  of  them, 
and  thev  are  thereby  respectively  required  to  refer  sudi 
bill,  and  the  demand  of  such  attorney  or  solicitor,  executor, 
administrator,  or  assignee  (of  such  attorney  or  solicitor), 
thereupon,  to  be  taxed  and  settled  by  the  proper  officer  oi 
the  Court  in  which  such  reference  shall  be  made,  without 
any  money  being  brought  into  Court/'  The  clause  then 
goes  on  to  provide  for  the  case  of  no  application  being 
made  for  taxation  within  the  month ;  in  which  case  it  im 
enacted  that  ''  it  shall  be  lawful  for  such  reference  to  be 
made  as  aforesaid,  either  upon  the  application  of  the  at- 
torney or  solicitor,  or  the  executor,  administrator,  or  as- 
signee of  the  attorney  or  solicitor,  whose  biU  may  have 
been  so  as  aforesaid  delivered,  sent,  or  left,  or  upon  the 
application  of  the  party  chargeable  by  such  bill,  with  such 
directions  and  subject  to  such  conditions  as  the  Court  or 
Judge  making  such  reference  shall  think  proper;  and  such 
Court  or  Judge  may  restrain  such  attorney  &c.  from  com- 
mencing or  prosecuting  any  action  or  suit  touching  such 
demand  pending  such  reference,  upon  such  terms  as  shall 
be  thought  proper :  provided  always  that  no  such  reference 
as  aforesaid  shall  be  directed  upon  an  application  made  by 
the  party  chargeable  with  such  bill,  after  a  verdict  shall 
have  been  obtained,  or  a  writ  of  inquiry  executed,  in  any 
action  for  the  recovery  of  the  demand  of  such  attorney  or 
solicitor,  &c.,  or  after  the  expiration  of  twelve  months  after 
9uch  bill  shall  have  been  delivered,  sent,  or  left  as  aforesaid, 
except  under  special  circumstances ,  to  be  proved  to  the  satis- 
faction of  the  Court  or  Judge  to  whom  the  application  for 
such  reference  shall  be  made"  The  act  has  been  decided 
to  be  retrospective — Binns  v.  Hey,  1  Dowl.  &  L.  661.  By 
reason  of  the  special  circumstances  (27),  the  learned  Judge 

(27)  The  special  circumstances      that  the  bills  contained  no  items 
that  were  relied  on  were  as  follow  :      which  coold  make  them  taxable  at 


MICHAELMAS  TERM^  8  VICTORIiB. 


759 


clearly  had  jurisdiction  notwithstanding  the  expiration  of 
twelve  months  since  the  delivery  of  the  bills.  [Maule,  J. 
The  legislature  seem  to  have  thought  the  officers  of  the 
Lord  Chancellor  and  the  Master  of  the  Rolls  the  proper 
persons  to  tax  conveyancing  bills.  It  is  quite  clear  that 
the  37th  section  gives  jurisdiction  in  this  case  to  the  Courts 
of  equity :  and  there  is  nothing  in  the  circumstance  of  an 
action  having  been  brought  upon  the  bills  to  take  away 
their  jurisdiction  and  give  it  to  us.  Tindal,  C.  J. — The 
words  are  very  clear : — "  It  shall  be  lawful,  in  case  the 
business  contained  in  such  bill,  or  any  part  thereof,  shall 
have  been  transacted  in  the  High  Court  of  Chancery,  or  in 
any  other  Court  of  equity,  or  in  any  matter  of  bankruptcy 
or  lunacy,  or,  in  case  no  part  of  such  business  shall  have  been 
transacted  in  any  Court  of  law  or  equity,  for  the  Lord  High 
Chancellor  or  the  Master  of  the  Rolls,'*  to  refer  such  bill  to 
be  taxed.  It  seems  to  me  to  be  also  clear  that  the  original 
delivery  of  the  bills  was  good :  the  37th  section  requires 
that  the  bill  shall  be  subscribed  with  the  proper  hand  of 
ihe  attorney,  or  be  inclosed  in  or  accompanied  by  a  letter 
subscribed  in  like  manner,  referring  to  such  bill.  Erie,  J. 
The  proviso  as  to  special  circumstances  gives  to  this  Court 
no  new  jurisdiction ;  it  is  restricted  to  such  references  as 
aforesaid.']  The  order  for  judgment  was  inserted  at  the 
request  of  the  plaintiffs — shewing,  therefore,  that  the  re- 
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common  law,  and  therefore  the  only 
mode  of  procuring  their  taxation 
was  by  petition  to  the  Master  of 
the  Rolls  under  the  6  &  7  Vict.  c. 
73 ;  that  instructions  had  been  laid 
before  counsel  to  prepare  such  pe- 
tition,  but  that  he  advised  that 
the  Master  of  the  Rolls  had  no  ju- 
risdiction to  grant  such  an  order, 
no  proper  delivery  of  the  bills  hav- 
ing taken  place ;  that,  within  twelve 
Months  from  the  alleged  delivery  of 
he  bills,  application  was  made  by 


the  defendant's  agents  to  Messrs. 
Bush  &  Mullens  to  sign  the  bills 
so  as  to  bring  them  clearly  within 
the  statute,  which  they  had  declined 
to  do ;  and  that  a  petition  was  then 
pending  before  the  Master  of  the 
Rolls,  praying  that  the  bills  might 
be  ordered  to  be  delivered  and 
taxed. 

Before  cause  was  shewn  against 
this  rule,  the  petition  above  referred 
to  had  been  dismissed,  with  costs. 


;ou 
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ferance  to  taxation  was  assented  to  hw 
That  was  the  act  of  the  Judge,  under  the 

by  8.  43.] 


pofver  given  to 


Sir  nomas  ffllde,  Serjeant^  oontn^ 
Court,  and  the  rule  made — 


ilMHHicd  bjihe 
Abaolnte. 


Not.  IM. 

19tk 
tMNiof  tbe 


eowt  of  re- 

Geo.  2.  e.  33, 
docs  Bot  applj 
to  A  jsdgBOit 


Waller  r. 

Judgment  ^  default  hanng  been  signed  against  tlie 
defendant  in  an  action  of  debt  fiar  IL  13«.  GdL,  and  hit 
goods  seised  under  a  testatum  fi.  fa.  issued 


ChameU,  Seijeant,  upon  the  usual  affidaiit  **  that  tbe 
defendant^  at  the  time  of  the  commencement  of  the  actioo, 
liTcd  and  resided  in  the  county  of  Middlesex^  and  withia 
the  jurisdiction  of  the  county  court  of  Middlesex,  and  thst 
he  then  was  liable  to  be  summoned  to  the  said  coontj 
court  for  the  recoTerr  of  the  said  debt  fiar  vhidi  soch  ac- 
tion was  brought/'  moved  to  enter  a  suggestion  under  the 
23  Geo.  2,  c.  33,  to  entitle  the  defendant  to  doohk  eosls. 
He  relied  upon  the  19th  section,  which  enacts^  ^'  that,  in 
case  any  action  of  debt,  or  action  upon  assumpsit,  shall  be 
commenced  and  prosecuted  in  any  of  his  Majesty's  Couts 
of  record  at  Westminster,  and  the  defendant  or  defaiid- 
ants,  at  the  time  of  such  action  brought,  shall  lire  or  re- 
side in  the  said  county  of  Middlesex,  and  be  KaUe  to  be 
summoned  to  the  said  county  court,  and  the  juiy  ^poa  ikt 
trial  of  such  cause  shall  find  the  damsges  for  the  plaintiff 
under  the  ralue  of  40«.,  unless  the  Judge  shall  in  %tfaL 
Court  certifr  on  the  back  of  the  record  that  the  firediold 
or  title  to  the  plaintiflTs  land  principally  came  in  questkn, 
or  that  an  act  of  bankruptcy  principally  came  in 
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at  such  trials  then  and  in  sach  case  no  costs  shall  be 
\warded  to  the  plaintiff  in  sach  action^  but  the  defendant 
or  defendants  shall  be  entitled  to  and  recover  doable  costs 
of  snit;^'  and  snbmitted  that  this  case  was  clearly  within 
the  equity  of  the  statute. 


1844. 


Mauls,  J. — A  judgment  by  default  is  clearly  without 

the  words  of  the  statute. 

Rule  refused  (28). 

(28)  See  Harris  ▼.  Lloyd,  4  M.  &  Sel.  171,  and  Stratton  ▼.  Wbitwell, 
1  Man.  &  R.  562. 


Doe  d.  Caldecott  v.  Johnson. 


Monday^ 
Nov.  25M. 


X  HIS  was  an  action  of  ejectment  brought  to  recover  the  M.  M.,  of  B., 
possession  of  premises  at  Nantwich  in  the  county  of  Chester,  and  deriaed  his 
which  John  Caldecott,  the  lessor  of  the  plaintiff,  claimed  to*hi^*liL  * 


tenant  in  tail  under  the  will  of  his  grandfather  Michael  M.,  and  hi«  as. 

•^r  i»T>-  1  1  signs,  for  life, 

Mason  of  Bickley.  and;  from  and 

The  cause  was  tried  before  Williams,  J.,  at  the  last  ^^^%  tke 

use  of  all  or 
meh  one  or 
•Mrs  qf  th/B  child  or  children  of  hie  eaid  eon  M,  lawfully  to  be  begotten,  to  commence  and  take 
effect  at  such  times  and  in  such  shares  &c.,  and  for  such  estates  &c.,  and  subject  to  such  pay- 
Bients,  conditions,  and  limitations,  ae  hie  eaid  eon  M.,'by  any  deed  or  writing ^  or  by  hie  laet 
willf  ifc,  ehould  direct ,  limit,  appoint,  Sfc,  and,  for  want  of  such  settlement,  will,  or  appoint- 
ment, to  the  use  of  all  and  eyery  the  son  and  sons,  daughter  and  daughters  of  his  said  son  M., 
aa  tenants  in  common  in  tail,  with  cross- remainders. 

M.  M.  the  son,  by  his  will,  gave,  devised,  and  bequeathed  all  hie  real  andpereonal  eetate  to 
trustees,  in  trust  to  pay  and  apply  the  clear  yearly  rents  and  profits  of  his  real  estate  as  follows — 
one  third  to  his  wife  for  life,  if  she  should  so  long  continue  his  widow,  and  the  other  two  thirds 
onto  and  for  the  benefit  of  his  three  sons  in  equal  shares  and  proportions,  and  to  be  paid  and 
applied  to  and  for  their  benefit  and  advantage,  or  the  benefit  and  advantage  of  the  survivors  or 
ntrvivor  of  them,  and  the  issue  of  such  of  them  as  should  happen  to  die  leaving  issue  lawfully 
begotten,  in  such  manner  as  the  trustees  or  the  survivor  of  them  should  think  proper ;  and,  in 
ease  two  of  his  said  sons  should  happen  to  die  without  leaving  issue,  then  he  gave  and  devised 
liis  real  estate  to  the  survivor  of  his  three  sons,  his  heirs  and  assigns  for  ever : — 

Held,  that  this  will  was  not  a  good  execution  of  the  power,  inasmuch  as  it  contained  no  refer- 
ence to  the  power,  or  to  the  property  that  was  the  subject  of  the  power,  nor  anything  whence  it 
amid  naturally  be  inferred  that  the  testator  had  the  power  in  his  contemplation  in  framing  his 
will. 

There  was  no  evidence  on  either  side  as  to  whether  or  not  the  testator  possessed  any  other  real 
estate  upon  which  the  devise  could  operate :— Held,  that,  if  there  were  none  such,  the  proof  of 
tliat  fiiet  rested  upon  the  party  seeking  to  avail  himself  of  the  will  ai  an  ezecntion  of  the  power. 
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1844.  Spring  Assizes  at  Chester.  It  appeared  that  Michael  Ma- 
son, of  Bickley,  who  died  in  1782,  left  two  sons,  John,  and- 
Michael,  and  two  daughters.  Amy,  and  Elizabeth.  By  his 
will,  dated  the  13th  of  June,  1778,  after  charging  the  pre- 
mises in  question  with  certain  legacies,  he  devised  as  fol- 
wmof  Michad  lows  : — '^  And,  subject  and  charged  as  aforesaid,  I  give  and 
ig^^^        '  devise  my  said  messuage  or  dwelling-house,  hereditaments, 

and  premises  at  Nantwich  aforesaid,  unto  my  son  Michael 
Mason  and  his  assigns  for  and  during  his  natural  life;  and, 
from  and  after  his  decease,  to  the  use  and  behoof  of  all  or 
such  one  or  more  of  the  child  or  children  of  my  said  son 
Michael  lawfully  to  be  begotten,  to  commence  and  take 
effect  at  such  times  and  in  such  shares,  manner,  and  form, 
and  for  such  estates  and  interests  therein,  and  subject  to 
such  payments,  conditions,  and  limitations,  as  my  said  son 
Michael,  by  any  deed  or  deeds,  uniting  or  writings^  or  by  his 
last  will  and  testament  in  uniting ^  to  be  by  him  duly  signed, 
executed,  and  published  in  the  presence  of  and  attested  by 
three  or  more  credible  untnesses,  shall  direct,  limit,  tqtpoint, 
will,  devise,  settle,  or  charge  the  same ;  and,  for  want  of  such 
settlement,  will,  or  appointment,  to  the  use  of  all  and  every 
the  son  and  sons,  daughter  and  daughters,  of  my  said  son 
Michael  lawfully  to  be  begotten,  equally  to  be  divided  be- 
tween them  (if  more  than  one)  as  tenants  in  common,  and 
to  the  heirs  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons,  daughter  and  daughters,  respectively  lawfuUy 
issuing ;  and,  for  want  of  issue  of  any  such  son  or  son^ 
daughter  or  daughters,  to  the  use  of  the  other  and  others 
of  such  son  and  sons,  daughter  and  daughters,  in  like  man- 
ner, as  tenants  in  common,  and  to  the  heirs  of  the  body 
and  bodies  of  such  other  son  or  sons,  daughter  or  daugh- 
ters, lawfully  issuing ;  and,  for  default  of  issue  of  all  such 
son  or  sons,  daughter  or  daughters,  save  one,  to  the  use  of 
such  one  son  or  daughter,  and  the  heirs  of  his  or  her  body 
lawfully  issuing;  and,  for  want  of  such  issue,  then  on 
trust  that  my  said  executors  do  and  shall  permit  and  suffer 
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mj  said  daughter  Amy  to  receive  and  take  the  rents  and  1844. 
profits  of  the  said  premises  to  and  for  her  own  sole  and 
peculiar  use  and  benefit  for  and  during  her  natural  life ; 
and,  from  and  after  her  decease,  to  the  use  and  behoof  of 
all  or  such  one  or  more  of  the  child  or  children  of  my  said 
daughter  Amy  lawfully  to  be  begotten,  to  commence  and 
take  e£fect  at  such  times  and  in  such  shares,  manner,  and 
form,  and  for  such  estates  and  interests  therein,  and  sub- 
ject to  such  payments,  conditions,  and  limitations  as  my  , 
said  daughter  Amy,  by  any  deed  or  deeds,  writing  or  writ- 
ings, or  by  her  last  will  and  testament  in  writing  to  be  by 
her  (notwithstanding  her  coverture)  duly  signed,  executed, 
and  published  in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  shall  direct,  limit,  appoint,  will, 
devise,  settle,  or  charge  the  same ;  and,  for  want  of  such 
settlement,  will,  or  appointment,  to  the  use  of  all  and  every 
the  son  and  sons,  daughter  and  daughters  of  my  said 
daughter  Amy  lawfully  to  be  begotten,  equally  to  be  di- 
vided between  them  (if  more  than  one)  as  tenants  in  com- 
mon, and  to  the  heirs  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons,  daughter  and  daughters,  respect- 
ively lawfully  issuing :  and,  for  want  of  issue  of  any  such 
son  or  sons,  daughter  or  daughters,  to  the  use  of  the  other 
and  others  of  such  son  and  sons,  daughter  and  daughters, 
in  like  manner,  as  tenants  in  common,  and  to  the  heirs  of 
.the  body  and  bodies  of  such  other  son  or  sons,  daughter  or 
•daughters,  lawfully  issuing ;  and,  for  default  of  issue  of  all 
such  son  or  sons,  daughter  or  daughters,  save  one,  then  to 
the  use  of  such  one  son  or  daughter,  and  the  heirs  of  his 
or  her  body  lawfully  issuing;  and,  for  want  of  such  issue, 
to  the  use  and  behoof  of  my  said  son  John  Mason,  his 
heirs  and  assigns  for  ever/' 

John  Mason,  eldest  son  of  the  testator,  survived  him, 
and  died  without  issue  and  unmarried.  The  daughter 
Amy,  to  whom  the  second  estate  for  life  was  limited  by 
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1844.        the  above  will^  was  the  grandmother  of  the  leeaor  of  the 
plaintiff. 

Michael  Mason^  the  second  son^  entered  upon  the  pre- 
mises at  the  death  of  his  father,  and  continued  in  posses- 
sion until  his  death  in  1822.  By  his  will,  bearing  date 
the  28th  of  March,  1796,  in  which  he  described  himself  as 
wm  of  Mi-  '^Michael  Mason,  of  Nantwich,  hatter,''  he  devised,  amongst 
N^SiJi^"  "^  ^*^r  things,  as  follows :— "  I  direct  that  all  my  just  debts 
.  and  funeral  expenses  be  paid  out  of  my  personal  estate: 
and,  subject  thereto,  I  give  and  bequeath  all  wty  real  ami 
personal  estate  whatsoever  and  wheresoever,  and  of  what 
nature  and  kind  soever,  unto  mj  brother  John  Mason,  of 
Nantwich  aforesaid,  and  my  nephew  Thomas  Caldecott, 
and  to  the  survivor  of  them,  his  heirs,  executors,  adminis- 
trators, and  assigns,  upon  the  several  trusts  and  to  and  for 
the  several  ends,  intents,  and  purposes  hereinafter  men- 
tioned, that  is  to  say,  in  trust  to  pay  and  apply  the  clear 
yearly  rents  and  profits  of  my  real  estate  in  manner  fol- 
lowing, viz.  <me  third  part  thereof  unto  my  wife  Sarah 
Mason^  and  her  assigns,  for  and  during  the  term  of  her 
natural  Ufe,  if  she  shall  so  long  continue  my  widow,  and 
the  other  two  third  parts  thereof  unto  and  for  the  benefit 
of  my  three  children,  Thomas,  John,  and  Michael,  in  equal 
shares  and  proportions,  and  to  be  paid  and  applied  to  and 
for  their  benefit  and  advantage,  or  the  benefit  and  advan- 
tage of  the  survivors  and  survivor  of  them,  and  the  issue  of 
such  of  them  as  shall  happen  to  die  leaving  issue  lawfully  be- 
gotten, in  such  manner  as  my  said  trustees,  or  the  survivor 
of  them,  shall  think  proper;  and,  in  case  two  of  my  said 
sons  shall  happen  to  die  without  leaving  any  issue  lawfully 
begotten,  then  I  do  hereby  give  and  devise  my  real  estate 
unto  the  survivor  of  my  said  three  sons,  his  heirs  and  as- 
signs, for  ever.'' 

Thomas  Mason,  the  son  of  Michael  Mason  of  Nantwich, 
enjoyed  the  premises  until  his  death,  which  took  place  on 
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the  8l8t  of  Maroh^  1842.    The  other  tiro  sons  died  without         1844. 
issue  and  unmarried.    The  defendant  claimed  the  premises 
as  devisee  of  Thomas  Mason. 

On  the  part  of  the  lessor  of  the  plaintiff^  it  was  insisted 
that  the  will  of  Michael  Mason  of  Nantwich  was  not  a 
good  execution  of  the  power  reserred  to  him  by  the  will 
of  his  f&ther^  Michael  Mason  of  Bicklej^  inasmuch  as  it 
neither  referred  to  the  power  nor  to  the  property  which 
was  to  be  affected  by  it^  and  there  was  nothing  upon  the 
fiu»  of  it  to  shew  that  it  was  intended  as  an  execution  of 
the  power. 

No  evidence  was  given  on  either  side  to  shew  whether 
<Mr  not  the  testator  Michael  Mason^  of  Nantwich^  had  any 
other  real  property  at  the  time  of  his  death  upon  which 
the  devise  could  operate. 

A  verdict  was  found  for  the  defendant^  leave  being  re-* 
served  to  the  lessor  of  the  plaintiff  to  move  to  enter  the 
Terdict  for  him  if  the  Court  should  be  of  opinion  that  there 
was  no  sufficient  execution  of  the  power. 

Tmlfourd,  Serjeant^  in  Easter  Term  last^  accordingly  ob* 
tained  a  rule  nisi  to  enter  a  verdict  for  the  lessor  of  the 
plaintiff,  or  for  a  new  trial,  on  the  ground  of  the  improper 
Teception  of  evidence,  and  that  the  verdict  was  against  the 
evidence. 

Sir  Thoma9  WUde,  and  Charmell,  Serjeants  {Welsby  was 
with  them),  now  shewed  cause. — As  there  was  no  evidence 
given  at  the  trial  that  the  testator  Michael  Mason  of  Nant- 
wich possessed  any  other  prc^erty  than  the  premises  to 
which  the  power  of  appointment  applied,  it  cannot  now  be 
assumed  that  he  did.  The  case  must,  therefcnre,  be  argued 
upon  the  supposition  that,  if  this  be  not  a  good  execution 
of  the  power,  there  was  no  property  upon  which  the  will 
could  operate :  and  therefore  the  conclusion  of  law  would 
be  that  the  testator  did  intend  his  will  to  be  an  execution  of 
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1S4I.  thepower.  It  will  be  eoatendedoatfaepartof  tiiekanr  of 
the  plaintiff,  that  the  will  was  aot  a  good  esecwtfioii  a£  the 
power,  inasmach  as  the  power  was  to  be  eaBeroaed  oolj  a 
faTOor  of  children,  whereas  the  testator  had,  as  to  one 
third  of  the  estate,  giren  it  to  his  widow.  Bat,  ■■laiiiii^} 
that  tius  dispofition  as  to  the  one  third  wast  not  juati&ed 
by  the  terms  of  the  power,  the  only  effect  of  that  woold  be 
that  the  appointment  is  Toid  qooad  that  one  third,  and 
good  as  to  the  reaidne — Sir  Edward  Clrr^B  Caa^  6  BepL 
17.  b.  (29).  In  the  chapter  of  the  Treatise  oa  Pow^o^  bj 
Sir  Edward  Sagden,  wherein  he  speaks  of  excess  in  Ac 
execution  of  powers — 6th  edit.,  VoL2,  p.  80,  it  ia  aaid: 
"  Where  there  is  a  complete  execution,  and  aomething  ex 
abondanti  added  which  is  improper,  there  the  exeeotion 
shall  be  good,  and  onlj  the  excess  Toid;  but,  where  there 
is  not  a  complete  execution  of  a  power,  and  the  bcMindariea 
between  the  excess  and  execation  are  not  iH^HTt^m^liAKUj 
it  will  be  bad.''  And  Coa^i/ t.  XeocA,  Ambler,  74((^  ii 
cited,  where,  under  a  power  of  lea.sing  for  twentr-ooe 
jears,  a  lease  for  twentr-six  years  was  granted,  and  it  waa 
holden  to  be  void  only  for  the  excess.  So,  "  where  a  Sm- 
timet  limitation  is  superadded,  it  will  be  merely  roid,  and 
will  not  affect  a  prior  Talid  appointment,  CTen  at  law  ;  a% 
if,  under  a  power  to  lease  for  twenty-one  years,  a  lease  be 
accordingly  made  for  twenty-one  years,  and  by  the  aanar 
deed  the  donee  limit  a  further  term  in  this  manner,  jxl, 
amdyfrcm  and  after  the  term  afare$aidj  for  ome  f^tmr  wiart, 
the  power  will  be  well  executed  by  the  first  Hmita^^^n^  aad 
the  excess  will  be  surplusage,  not  to  be  regarded:''  fir 
which  Sugden  cites  Pttert  t.  Maskam,  Fitzgibbon,  157,  and 
HamUtom  t.  Rayse,  2  Sch.  &  Lef.  332.  In  this  last-men- 
tioned  case,  it  was  held,  that,  where  a  power  is  exceeded  in 
the  execution,  in  order  to  reject  the  excess,  and  let  the 
appointment  stand,  the  Court  must  see  distinct^  what  the 

(29)  See  Adams  t.  Aduu»  Cowp.  661. 
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person  execating  the  power  had  in  view,  and  be  satisfied,  1844. 
that,  if  he  had  rightly  understood  the  extent  of  his  power, 
he  would  so  have  exQcated  it.  It  has  been  held,  that, 
where  otherwise  part  of  the  disposition  would  be  void  and 
the  words  remain  unsatisfied,  the  words,  if  speeific  in  their 
nature,  will  apply  to  the  real  estate  in  the  power :  there- 
fore, if  the  subject  of  the  power  be  real  estate,  and  the 
donee  make  a  general  devise  of  all  his  real  and  personal 
estates,  and  has  no  real  estate,  the  estate  subjected  to  his 
appointment  will  pass — Standen  v.  Standen,  2  Yes.  jun.  589, 
affirmed  in  Dom.  Proc.  nom.  Standen  v.  Macnab,  6  Bro. 
P.  C.  193,''  The  Courts  have  always  endeavoured  to  give 
effect  to  the  execution  of  powers.  Rejecting  here  the  limi- 
tation to  the  wife,  the  sons  would  take  the  whole.  Deal- 
ing with  the  property  so  precisely  in  accordance  with  the 
terms  of  the  power,  except  as  to  the  one  third,  it  is  impos- 
sible to  conceive  that  the  testator  could  have  had  any  other 
intention  than  to  execute  it. 

Talfourd,  Serjeant  (JS.  V.  Williams  was  with  him),  in 
support  of  the  rule. — ^The  will  of  Michael  Mason  of  Nant- 
wich  was  not  a  good  execution  of  the  power  reserved  to 
him  by  the  will  of  his  father.  No  power  can  be  well  exe- 
cuted, unless  the  instrument  by  which  it  is  supposed  to  be 
executed  expressly  or  impliedly  refers  to  the  power,  or  it  is 
executed  under  circumstances  shewing  that  the  party  con- 
templated an  exercise  of  the  power.  Those  who  seek  to  set 
up  a  will  or  other  writing  as  an  execution  of  a  power,  are 
bound  to  shew  that  such  must  have  been  the  intention  of 
the  donee  of  the  power :  a  strong  probability  is  not  enough; 
there  must  be  a  moral  certainty  that  the  party  intended  to 
execute  the  power.  Such  was  the  opinion  of  the  Master 
of  the  Rolls,  in  Bradley  v.  TFestcott,  13  Ves.  453.  "  The 
distinction,''  he  says,  "  is  perhaps  slight  which  exists  be- 
tween a  gift  for  life,  with  a  power  of  disposition  superadded, 
and  a  gift  to  a  person  indefinitely,  with  a  superadded  power 
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1844.  to  dispose  bj  deed  or  will.  But  that  distmcstioii  is  per* 
fectlj  established^  that  in  the  latter  case  the  property  Tests. 
A  gift  to  A.  and  to  sach  person  as  he  shall  appoint^  is  abso> 
lute  property  in  A.  without  an  appointment :  but,  if  it  is  to 
him  for  hh,  and  after  his  death  to  such  person  as  he  shall 
appoint  by  will^  he  must  make  an  appointment,  in  order  ts 
entitle  that  person  to  anything.  If  that  distinction  exists 
it  is  impossible  that  the  power  can  be  executed  by  the  fery 
words  by  which  property  is  giyen.''  Here,  Uie  will  is  not 
of  necessity  an  execution  of  the  power :  the  tons  of  the 
testator  would  without  it  become  tenants  in  tail,  with 
remainders  between  them.  No  authority  can  be 
where  a  will  has  been  held  to  be  an  execution  of  a  power, 
when  it  neither  professes  to  be  so,  nor  contains  a  descrip- 
tion of  the  property,  and  there  is  an  entire  absence  of  proof 
to  shew  that  the  will  would  be  inoperative  unless  taken  to 
be  an  execution  of  the  power.  In  Ntamock  t.  HcrUm,  7 
Yes.  891,  it  was  held  that  a  power  of  appointment  was  not 
executed  by  a  will  having  no  reference  to  the  power  or  the 
subject  of  it.  Lord  Eldon  there  said  :  '^  I  am  not  sure  the 
rule  does  not  oblige  the  Court  to  act  against  what  probablf 
might  have  been  the  intention  nine  times  in  ten.  There 
is  not  in  this  will  any  reference  whatsoever  to  the  power; 
nothing  having  a  necessary  reference  to  it,  or  tiiat  can  be 
stated  as  having .  any  reference,  except  the  words  '  Three 
per  cent.  Consolidated  Bank  Stock.'  That  sum  is  so  given 
that  it  cannot  be  disputed,  that,  if,  when  he  died,  he  had 
not  any  stock,  but  had  other  personal  estate,  that  ntotk 
must  have  been  purchased  for  the  l^;atees.  It  is  not  qie- 
dfic  It  would  operate  only  as  a  direction  to  purcfasse 
stock,  if  he  died  without  any  stock;  and  it  is  Very  diflBcult 
to  say  that  what  would  amouut  to  that  direction  in  a  will, 
is  to  be  construed  into  a  gift  of  that  which  was  not  his  to 
give,  but  over  which  he  had  a  power.  With  respect  to  the 
case  put  in  the  argument,  of  Black-acre,  in  Middlesex, 
there  is  a  great  difference  between  real  and  personal  estate. 
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Every  gift  of  land^  even  a  general  residuary  devise,  is  1844. 
specific.  Only  that  to  which  the  party  is  entitled  at  the 
time  can  pass.  Bat,  as  to  personal  estate,  he  may  give 
that  which  he  has  not,  and  never  may  have;  and  at  all 
events  whatever  he  may  happen  to  have  at  his  death  will 
pass.  He  might  have  had  stock  before  he  died,  though 
he  might  have  had  none  at  the  date  of  the  codicil.  But, 
if  he  never  had  any,  yet  the  terms  of  this  bequest  would  be 
satisfied,  calling  for  this  construction,  that  the  executors 
must  buy  it  after  his  decease.'^  The  defendant  seeking  to 
give  an  effect  to  this  will  which  primft  facie  the  law  does 
not  give  it,  it  lies  on  him  to  shew  all  the  circumstances 
that  will  warrant  such  a  construction.  No  case  has  been 
cited  to  shew,  that,  where  there  is  a  general  devise  of  all 
the  testator's  real  estate,  without  any  reference  to  any 
power,  the  mere  silence  of  the  case  as  to  the  existence  of 
other  property  besides  that  which  is  the  subject  of  the 
power,  calls  upon  the  Court  to  presume  that  the  devise 
is  intended  to  be  an  exercise  of  the  power.  In  Denn  d. 
NawellY.  Roake,  2  Bing.  497,  10  Moore,  113,  a  devisor, 
being  seised  of  a  moiety  of  certain  lands  in  Surrey — hav- 
ings hy  her  own  creation,  a  power  of  appointment  over  the 
other  moiety,  which  she  had  purchased  of  her  nephew,  who 
sneceeded  her  sister  in  the  possession  of  it,  and  having  no 
other  real  estate — devised  all  her  freehold  estate  in  Surrey 
to  J.  B.,  on  condition  that  out  of  the  rents  and  profits  he 
should  keep  the  whole  in  tenantable  repair,  and  under 
limitations  framed  to  keep  the  property  as  long  in  her 
feunily  as  possible.  This  Court,  after  a  very  elaborate 
review  of  all  the  authorities  from  Sir  Edward  Clere^s  Case, 
6  Rep.  17.  b.,  downwards,  held  that  the  devise  was  under 
the  circumstances  a  sufficient  execution  of  the  power,  and 
that  both  moieties  passed  under  it  to  J.  R.  That  judgment 
was  reversed  by  the  Court  of  Eing^s  Bench — see  5  B.  &  C. 
720,  8D.  &  B.  514:  and  the  judgment  of  the  Court  of 
's  Bench  was  afterwards  affirmed  by  the  House  of 
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1844.  Lords — see  6  Bing.  475.  In  delivering  the  opinion  of  tlie 
Judges  in  the  House  of  Lords,  Alexander,  C.  B.,  said: 
''  There  are  many  eases  upon  this  subject,  and  there  is 
hardly  any  subject  upon  which  the  principles  appear  to 
have  been  stated  with  more  uniformity,  or  acted  upon  witk 
more  constancy.  They  begin  with  Sir  Edward  CHenfi 
Case,  in  the  reign  of  Queen  Elizabeth,  to  be  found  in  the 
6(h  Report,  and  are  continued  down  to  the  present  time; 
and  I  may  venture  to  say  that  in  no  instance  has  a  power 
or  authority  been  considered  as  executed  unless  by  some 
reference  to  the  power  or  authority,  or  to  the  property 
which  was  the  subject  of  it,  or  unless  the  provision  made 
by  the  person  entrusted  with  the  power  would  have  been 
ineffectual,  would  have  had  nothing  to  operate  upon,  ex- 
cept it  were  considered  as  an  execution  of  such  power  or 
authority.  In  this  case  there  is  no  reference  to  the  power, 
there  is  no  reference  to  the  subject  of  the  power,  and  there 
is  sufficient  estate  to  answer  the  devise  without  calling  in 
the  aid  of  the  undivided  moiety  now  in  question.  All  the 
words  are  satisfied  by  the  undivided  moiety  of  which  she 
was  the  owner  in  fee.''  So,  here,  there  is  no  reference  to 
the  power,  there  is  no  specific  reference  to  the  subject  of 
the  power,  and  there  may  for  any  thing  that  appears  to  the 
contrary  be  sufficient  estate  to  answer  the  devise  without 
calling  in  the  aid  of  the  property  in  question.  His  Lord- 
ship continues : — '^  It  is  said  that  the  present  is  a  qnestioB 
of  intention ;  and  so  perhaps  it  is.  But  there  are  many 
cases  of  intention,  where  the  rules  by  which  the  intentioB 
is  to  be  ascertained  are  fixed  and  settled.  It  would  be 
extremely  dangerous  to  depart  from  these  rules,  in  fiivoor 
of  loose  speculation  respecting  intention  in  the  particalir 
case.  It  is  therefore  that  the  wisest  Judges  have  thought 
proper  to  adhere  to  the  rules  I  have  mentioned,  in  oppo- 
sition to  what  they  evidently  thought  the  probable  inten- 
tion in  the  particular  case  before  them.  I  will  refer  to  one 
only,  to  Jones  v.  Tucker,  2  Mer.  538,  before  Sir  William 
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Ghrant.  In  that  case  a  person  had  power  to  appoint  100/.  1844. 
by  her  will;  she  bequeathed  100/.  to  the  plaintiff^  and,  it  is 
said,  had  nothing  but  a  few  articles  of  furniture  of  her 
own  to  answer  the  bequest.  The  language  which,  accord- 
ing to  the  Reporter,  Sir  W.  Grant  used,  was  this  — '  In  my 
own  private  opinion,  I  think  the  intention  was  to  give  the 
100/.  which  the  testatrix,  had  a  power  to  dispose  of,  but  I 
do  not  conceive  that  I  can  judicially  declare  it  to  have 
been  executed.' "  If  we  are  to  be  left  to  inference  in  the 
present  case,  there  is  abundant  reason  to  infer  that  the 
devise  is  not  an  execution  of  the  power.  The  power  did 
not  contemplate  the  giving  of  the  legal  estate  to  trustees. 
The  possession  has  been  consistent  with  either  construe- 
tion. 

Cur.  adv.  vult. 

TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court : 
This  was  a  motion  to  set  aside  a  verdict  for  the  defendant, 
and  to  enter  a  verdict  for  the  plaintiff,  pursuant  to  leave 
reserved  for  that  purpose,  or  for  a  new  trial. 

The  matter  in  law  in  reference  to  which  the  leave  to  enter 
a  verdict  had  been  granted,  turned  on  the  question  whether 
a  power  given  by  the  will  of  Michael  Mason,  of  Bickley, 
had  been  duly  executed  by  the  will  of  Michael  Mason,  of 
Nantwich,  under  the  following  circumstances: — Michael 
Mason,  of  Bickley,  by  his  will  gave  and  devised  his  messu- 
age in  Nantwich  to  his  son  Michael  Mason,  and  his  as- 
signs, for  life,  and,  from  and  after  his  decease,  to  the  use 
of  all  or  such  one  or  more  of  the  child  or  children  of  his 
said  son  Michael,  lawfully  to  be  begotten,  to  commence  and 
take  effect  at  such  times  and  in  such  shares,  manner,  and 
form,  and  for  such  estates  and  interests  therein,  and  subject 
to  such  payments,  conditions,  and  limitations,  as  his  said  son 
Michael,  by  any  deed  or  writing,  or  by  his  last  will  and 
testament  in  writing,  signed  and  attested  as  therein  men- 
tioned, should  direct,  limit,  appoint,  will,  devise,  settle,  or 
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1844.  charge  the  same ;  and^  for  want  of  sach  setUementy  wiUy  or 
appointment^  to  the  use  of  all  and  every  the  son  and  sons, 
daughter  and  daughters,  of  his  said  son  Michael^  lawfoQj 
to  be  begotten,  equally  to  be  divided  between  them,  if  moie 
than  one,  as  tenants  in  common,  and  to  the  hein  €i  the 
body  and  bodies  of  all  and  every  such  son  and  soii% 
daughter  and  daughters,  respectively  lawfully  isaoing;  and, 
for  want  of  issue  of  any  such  son  or  sonai,  daughter  or 
daughters,  to  the  use  of  the  other  and  others  of  such  soa 
and  sons,  daughter  and  daughters,  in  like  manner,  as  te- 
nants in  common,  and  to  the  heirs  of  the  body  and  bodiet 
of  such  other  son  or  sons,  daughter  or  daughters,  lawfully 
issuing;  and,  for  default  of  issue  of  all  such  son  or  sons, 
daughter  or  daughters,  save  one,  to  the  use  of  such  onesoa 
or  daughter,  and  the  heirs  of  his  or  her  body  lawfullv 
issuing;  and,  for  want  of  such  issue,  on  certain  trusts  for 
the  benefit  of  his  daughter  Amy  for  her  life,  and,  after  her 
decease,  to  her  children,  for  such  estates  as  she  should 
appoint,  and,  in  default  of  appointment,  to  her  children  in 
tail;  and,  for  want  of  such  issue,  to  the  use  and  behoof  of 
his  son  John  Mason,  his  heirs  and  assigns,  for  ever. 

Michael  Mason,  of  Nantwich,  the  son  of  the  aaid  "MVl*^ 
Mason,  of  Bickley,  by  his  will  gave,  devised,  and  bequeathed 
all  his  real  and  personal  estate  whatsoever  and  wheresoever, 
and  of  what  nature  or  kind  soever,  to  his  brother,  John 
Mason,  of  Nantwich,  and  his  nephew,  Thomas  Caldeoott, 
and  the  survivor  of  them,  his  heirs,  executors,  administra- 
tors, and  assigns,  in  trust  to  pay  and  apply  the  dear  yeari^ 
rents  and  profits  of  his  real  estate  in  manner  following,  vii. 
one  thkd  part  thereof  unto  his  wife,  Sarah  Maaon,  and  her 
assigns,  for  life,  if  she  should  so  long  continue  his  widow, 
and  the  other  two  third  parts  thereof  unto  and  for  the 
benefit  of  his  three  children,  Thomas,  John,  and  Michad, 
in  equal  shares  and  proportions,  and  to  be  paid  and  applied 
to  and  for  their  benefit  and  advantage,  or  the  benefit  and 
advantage  of  the  survivors  or  survivor  of  them,  and  the 
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issue  of  such  of  them  as  should  happen  to  die  leaving  issue  1844. 
lawiullj  begotten,  in  such  manner  as  his  said  trustees,  or 
the  survivor  of  them,  should  think  proper ;  and,  in  case  two 
of  his  said  sons  should  happen  to  die  without  leaving  any 
issue  lawfully  begotten,  then  he  gave  and  devised  his  real 
estate  to  the  survivor  of  his  three  sons,  his  heirs  and  as- 
signs, for  ever. 

In  determining  whether  the  latter  of  these  wills,  that  of 
Michael  Mason,  of  Nantwich,  is  to  be  considered  as  an 
execution  of  the  power  created  by  the  will  of  Michael 
Mason,  of  Bickley,  the  rule  which  ought  to  guide  our  de- 
cision is  that  laid  down  by  the  Judges  in  the  House  of 
Lords  in  the  case  of  Denn  d.  Nowell  v.  Boake,  6  Bing. 
476.  It  was  there  said  by  Lord  Chief  Baron  Alexander,  in 
delivering  the  opinion  of  the  Judges :  ''  There  are  many 
cases  on  this  subject,  and  there  is  hardly  any  subject  upon 
which  the  principles  appear  to  have  been  stated  with  more 
uniformity  or  acted  upon  with  more  constancy.  They 
begin  with  Sir  Edward  Clere's  Case,  in  the  reign  of  Queen 
Elisabeth,  to  be  found  in  the  6th  Report  (fo.  17.  h,),  and  are 
continued  down  to  the  present  time :  and  I  may  venture 
to  say  that  in  no  instance  has  a  power  or  authority  been 
considered  as  executed,  unless  by  some  reference  to  the 
power  or  authority,  or  to  the  property  which  was  the  sub* 
ject  of  it,  or  unless  the  provision  made  by  the  person  in- 
trusted with  the  power  would  have  been  ineffectual,  would 
have  had  nothing  to  operate  upon,  except  it  were  con- 
sidered as  an  execution  of  such  power  or  authority."  Now, 
applying  these  principles  to  the  present  case,  there  is  cer- 
tainly no  express  reference  in  the  will  of  Michael  Mason, 
of  Nantwich,  to  the  power,  nor,  if  we  look  at  the  nature  of 
the  devise,  does  it  necessarily  or  even  naturally  imply  that 
he  had  the  power  in  contemplation  in  framing  his  will; 
but  the  contrary  is  rather  to  be  inferred,  the  power  being 
to  appoint  to  his  children,  and  the  devise  being,  to  trustees 
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1844.  fior  the  benefit,  as  to  one  third  put  of  die  property,  of 
his  wi£e — m  mode  of  dispositkni,  as  it  i^pears  to  osy  qmie 
at  rariance  with  the  power,  aod  seeming  to  diew  that 
his  intention  in  that  devise  was,  to  deal  widi  property  oC 
whidi  he  was  the  absolute  owner.  Neither  is  tiieR  any 
express  reference  to  the  property  whidi  is  the  salgect  of 
the  power,  or  anything  on  the  hce  of  the  will  to  raise  any 
necessary  implication,  that,  in  penning  the  deriae,  he  had 
that  property  in  contemplation;  for,  the  dense  is  perfectly 
general,  and  the  disposition  is  soch  as  he  had  no  right 
to  make  oi  the  property  in  question. 

Whether  the  testator  had  any  other  real  property  cm 
which  the  devise  in  question  could  operate,  is  a  matter  on 
which  it  is  admitted  that  no  evidence  was  given  on  either 
»de :  and  it  was  contended  on  behalf  of  the  defendant, 
that,  if  Michael  Mason,  of  Nantwich,  had  no  other  real 
property  than  the  house  in  Nantwich,  so  that  the  deiiat 
as  to  the  real  property  would  be  wholly  inoperatiTe,  unlesi 
it  could  operate  as  an  execution  oi  the  power,  it  must  be 
held  so  to  operate;  and  that  the  defendant  ought  not  to  be 
called  on  to  prove  n^atively  that  Midiad  Mason,  of  Nant- 
wich, had  no  other  property ;  but  that  it  lay  on  the  lessor  of 
the  plaintiff  to  prove  affirmatively  that  he  had  other  pro- 
perty on  which  the  devise  could  qperate,  the  existence 
of  which,  in  the  absence  of  any  proo^  was  not  to  be  pre- 
sumed. 

But  it  appears  to  us,  that,  where  a  party  seeks,  firom 
extrinsic  circumstances,  to  give  an  effect  to  an  inatrnment 
which  on  the  fece  of  it  it  would  not  have,  it  is  incumbent 
on  him  to  prove  those  circumstances,  though  involving  the 
proof  of  a  n^ative;  for,  in  the  absence  of  any  extrinaie 
proof,  the  deed  must  have  its  natural  effect  and  operation 
given  to  it,  and  no  other.  In  the  present  case,  the  devise 
purports  only  to  operate  to  convey  the  property  of  the 
devisor,  not  that  over  which  he  has  a  power  of  a{qpQint- 
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jnent ;  and^  in  the  absence  of  the  proof  of  any  extrinBic 
circamatances^  cannot  be  construed  to  operate  in  any  other 
way  than  that  which  its  terms  naturally  import. 

On  these  grounds,  we  are  of  opinion^  that^  under  the 
circumstauces  disclosed  in  this  case^  the  will  of  Michael 
Mason,  of  Nantwich,  cannot  be  considered  as  being  an 
execution  of  the  power :  and  the  consequence  will  be  that 
the  verdict  must  be  entered  for  the  lessor  of  the  plaintiff. 

Rule  absolute  accordingly. 
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John  Gadsbt,  Appellant;  Samuel  Warbubton, 

Respondent.  Monday^ 

A  Nov,  IBM. 

T  a  Court  for  the  revision  of  the  lists  of  voters  and  per^  a  notice  of  ob- 

sons  claiming  to  be  entitled  to  vote  in  the  election  of  any  i^^t  uf  the  6 

knight  of  the  shire  for  the  Southern  division  of  Lanca-  T^^'!^'}^J?\ 

,  ^  7,  Sched.  (A.) 

shire,  held  at  Manchester,  on  Thursday,  the  10th  of  Oc-  No.  5,  was 
tober,  1844,  before  Richard  Matthews,   one  of  the  bar-  Sy^r— 
risters  duly  appointed  to  revise  the  said  lists,  the  following  "  ^']^'q^^^ 
case  was  stated  for  the  opinion  of  this  Court : —  JHdsbwrp,  on 

•-,,  J        ,  1  1      1  •         i.  *^®  regUtcr  of 

The  respondent  s  name  appeared  on  the  list  of  persons  Toten  for  the 
entitled  to  vote  in  the  election  of  any  knight  of  the  shire  ManchMtcr"— 
for  the  Southern  division  of  Lancashire,  in  respect  of  pro-  Didsbunr  being 

*  ^  ^         ti  iowtuhtp  netii 

perty  situate  in  the  township  of  Harpurhey,  within  the  Manchester, 
polling  district  of  Manchester ;  and  the  place  of  his  abode  tion  of  the    ^ 
was  correctly  stated  in  the  said  list  to  be,  Newton,  near  F'Tf^  being  the 

"  '  '  same  as  m  tne 

Hyde,  Cheshire.  register:— 

The  appellant  had  sent  to  the  respondent  through  the  cient.' 
post  a  notice  of  objection,  as  follows  : —  partygl7ing  a 

notice  of  ob- 
jection has  dianged  his  place  of  abode  after  he  has  been  placed  on  the  register— Qiupr«,  whether 
he  ought  not,  in  addition  to  the  description  appearing  npon  the  register,  to  insert  also  his  pre- 
sent place  of  abode  ? 
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"  To  Mr.  Samuel  Warburton,  of  Newton,  near  Hyde, 
Cheshire.  Take  notice  that  I  object  to  your  name  being 
retained  in  the  Harpurhey  list  of  voters  for  the  Southern 
division  of  the  county  of  Lancaster.  Dated  this  IStk  day 
of  August,  1844. 

{Signed)  "  John  Gadsby,  of  Poplar  Orove,  Didb- 

bury,  on  the  register  of  voters  for 
the  township  of  Manchester/' 

The  appellant^s  name  appeared  on  the  register  of  voters 
for  the  township  of  Manchester^  and  the  place  of  his  abode 
was  stated  in  the  said  register  to  be  (as  stated  in  the  said 
notice  of  objection)  "  Poplar  Grove,  Didsbury.*' 

It  appeared  that  the  place  of  the  appellant's  abode  was 
truly  described  in  the  notice  of  objection,  to  the  extent 
that  it  appeared  in  that  notice,  and  as  he  had  himself 
described  it  in  the  register  of  voters,  to  entitle  him  to 
vote ;  but  it  was  urged  on  behalf  of  the  respondent  that 
the  description  of  the  appellant's  place  of  abode,  as  it  ap- 
peared on  the  notice  of  objection,  was  not  sufficient  to 
sustain  a  notice  of  objection  against  a  voter  on  the  list  for 
the  purpose  of  expunging  his  name,  though  it  might  be 
sufficient  on  the  register  to  entitle  the  appellant  to  retain 
his  name  on  the  list  of  voters,  so  far  as  the  description  oi 
his  place  of  abode  on  the  register  affected  that  right. 

The  barrister  held  the  notice  insufficient  in  fact;  and 
that  something  ought  to  have  been  added  to  the  descrip- 
tion of  the  appellant's  place  of  abode,  as,  "  Lancashire,"  or 
*'near  Manchester"  (Didsbury  being  a  few  miles  only  firom 
Manchester,  and  a  toumship  within  the  polling  (Bstri^  of 
Manchester),  or  the  like,  as  the  case  might  be ;  and  he 
retained  the  respondent's  name  on  the  list,  without  calling 
upon  him  to  prove  his  qualification. 

It  was  then  contended,  on  behalf  of  the  appellant,  that, 
as  he  had  described  his  place  of  abode  in  the  notice  of  ob- 
jection in  the  same  words  as  he  had  described  it  on  the 
register  of  voters,  to  entitle  him  to  vote,  it  was  sufficient; 
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and  that  by  law  he  was  not  bound  to  describe  his  place  of 
abode  in  the  notice  of  objection  more  fiilly  or  otherwise 
than  he  had  previously  described  it  in  the  register  of  voters 
then  in  force.     The  barrister  ruled  the  contrary. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  appellant's  statement  in  the  notice  of  objection,  of  his 
place  of  abode,  as  he  had  stated  it  for  the  purpose  of  his 
own  vote  on  the  register,  was,  under  the  facts  and  circum- 
stances thereinbefore  mentioned,  sufficient  in  law  to  sus- 
tain the  said  notice  against  the  respondent,  because  the 
appellant  had  described  his  place  of  abode  in  the  notice  as 
he  had  described  it  on  the  register. 

If  the  Court  should  be  of  opinion  that  the  description 
given  in  by  the  appellant  in  the  said  notice  of  objection, 
of  his  place  of  abode,  was  sufficient  in  law  to  sustain  the 
notice  against  the  respondent,  because  it  was  the  same 
description  that  the  appellant  had  given  of  the  place  of  his 
abode  on  the  register  for  the  purpose  of  his  own  vote,  the 
barrister  having  decided  and  adjudged  the  same  description 
in  the  said  notice  of  objection  to  be  insufficient  in  fact, 
the  name  of  the  respondent  was  to  be  expunged  from  the 
list  of  voters ;  otherwise  to  remain. 


1844. 

Gadsbt 

Appellant, 

Warbvrtov 

RMpondeBt. 


Cockbum  {Kinglake  was  with  him),  for  the  appellant. — 
Two  questions  are  raised  by  this  case — first,  whether  the 
description  of  the  objector's  place  of  abode  was  sufficiently 
stated  in  the  notice — secondly,  whether,  if  insufficient,  it  is 
aided  by  the  circumstance  of  its  being  the  same  as  that  of 
his  place  of  abode  in  the  register  of  voters.  1.  All  that  the 
statute  6  &  7  Vict.  c.  18,  s.  7,  Schedule  (A.)  No.  5,  requires, 
is,  such  a  statement  of  the  objector's  place  of  abode  as  will 
identify  the  party.  Now,  Didsbury  is  a  township  of  some 
importance  within  the  polling  district  of  Manchester,  and 
well  known.  To  entitle  him  to  object,  the  party  must  be 
on  the  register,  and  therefore  there  could  be  no  difficulty 
in  identifying  him.    What  reason,  then,  could  there  be  for 
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requinng  the  words  "  Lancashire,"  or  ''  near  Manchester/' 
to  be  added  to  the  description  ?  It  may  very  well  be  that 
the  statute  requires  great  particularity  and  minuteness  in 
the  description  of  the  party  when  claiming  to  be  registered: 
but  there  cannot  be  the  same  necessity  for  it  in  a  notice  of 
this  sort.  Besides,  the  interpretation  clause,  s.  101,  pro- 
vides, "  that  no  misnomer  or  inaccurate  description  of  any 
person,  place,  or  thing  named  or  described  in  any  schedule 
to  this  act  annexed,  or  in  any  list  or  register  of  voters,  or 
in  any  notice  required  by  this  act,  shall  in  anywise  prevent 
or  abridge  the  operation  of  this  act  with  respect  to  such 
person,  place,  or  thing,  provided  that  such  person,  place,  at 
thing  shall  be  so  denominated  in  such  schedule,  list,  regis- 
ter, or  notice,  as  to  be  commonly  understood.''  2.  The 
object  of  requiring  a  statement  of  the  objector's  place  oi 
abode  being  that  he  may  be  thereby  identified,  that  object 
wpuld  be  frustrated  by  a  description  differing  from  that 
which  appears  on  the  register.  Even  assuming,  therefore, 
that  the  description  of  this  person  on  the  register  was  not 
so  complete  and  accurate  as  it  should  have  been,  still  he 
has  properly  described  himself  in  a  similar  way  in  his  no- 
tice. 


Cardwell,  for  the  respondent. — 1.  The  first  question  is, 
not  whether  the  description  in  the  notice  of  the  party  ob- 
jecting was  sufficient  in  point  of  fact,  but  whether  the  Court 
can  see  enough  upon  the  face  of  the  case  to  induce  them  to 
say  that  the  barrister  was  bound  in  point  of  law  to  hold  the 
notice  sufficient.  There  are  many  places  in  England  that 
bear  the  same  names :  and,  for  any  thing  the  Court  knows, 
there  may  be  more  places  than  one  called  Didsbury  within 
the  district  in  question.  It  is  of  great  importance  that  the 
notice  of  objection  should  contain  such  a  description  of  the 
person  objecting,  and  of  his  place  of  abode,  as  to  identify 
him — that  the  party  objected  to  may  proceed  against  him 
for  costs,  if  costs  be  awarded,  or  may  communicate  with 
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him  for  the  purpose  of  ascertaining  the  nature  of  the  ob- 
jection, and  seeing  whether  or  not  it  will  be  worth  while 
to  defend  the  Tote.  The  barrister  having  found  as  matter 
of  fact  that  the  notice  was  insufficient,  there  is  nothing  in 
the  case  to  warrant  the  Court  in  holding  that  he  was  bound 
in  point  of  law  to  hare  found  otherwise.  2.  If  any  infer- 
ence is  to  be  drawn  fi^m  the  form  of  the  Schedule  (A.) 
No.  5,  it  is  that  the  place  of  abode  must  be  stated  accu- 
rately and  truly,  without  reference  to  the  form  in  which 
the  party  has  preferred  his  claim  to  be  registered.  The 
fact  found  by  the  arbitrator  here  is,  that  the  residence  is 
not  so  described  as  to  be  commonly  understood.  There 
is  nothing  that  the  Court  holds  more  strictly  than  these 
notices  of  objection. 


1844. 

Gadsbt 

Appellant, 

Warbubtok 

Respondent. 


Cockburn,  in  reply. — The  first  thing  a  person  who  is 
served  with  a  notice  of  objection  would  do,  is,  to  ascertain 
whether  the  party  serving  it  is  entitled  to  object.  If  he 
finds  no  person  on  the  register  described  as  in  the  notice, 
he  need  not  attend  before  the  barrister  to  sustain  his  qua- 
lification. It  is  essentia],  therefore,  that  the  two  should 
correspond. 


TiNDAL,  C.  J. — It  appears  to  me  that  the  test  to  which 
the  sufficiency  of  the  notice  of  objection  in  this  case  is  to 
be  brought,  is,  to  place  it  by  the  side  of  the  form  given  in 
Schedule  (A.)  No.  5,  of  the  statute  6  Vict.  c.  18,  and  see 
if  the  two  agree.  In  the  latter  the  name  and  place  of  abode 
are  directed  to  be  stated  thus — "  A.  B.  of  [place  of  abode], 

on  the  register  of  voters  for  the  parish  of :"  and  the 

notice  here  is  signed — "  John  Gadsby,  of  Poplar  Grove, 
Didsbury,  on  the  register  of  voters  for  the  township  of  Man- 
chester.'* Now,  there  is  clearly  no  variance  by  reason  of 
the  insertion  of  "  township  '*  in  lieu  of  "  parish,'*  for,  the 
7th  section  requires  the  notice  to  be  according  to  the  form, 
given  in  the  schedule,  or  to  the  like  effect,  and  here  the 
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«iri)stittition  of  the  one  for  the  other  was  absdiitely  neoes- 
«ay.  The  notice,  therefore,  is  in  exact  conformity  with 
tiie  act,  proyided  the  place  of  abode  of  the  party  is  cor- 
rectly given.  It  is  not  essential  that  a  man's  place  of 
abode  should  be  in  a  parish.  In  Comyns's  Digest,  AbaU- 
ment  (F.  25.),  it  is  said,  that,  *^  if  a  man  be  of  a  hamlet 
within  a  vill,  he  may  be  named  either  of  the  hamlet  or 
of  the  Till,  at  the  election  of  the  plaintiff.''  It  was  suf- 
ficient, therefore,  for  the  objector  to  describe  himself  as 
of ''  Poplar  Orove,  Didsbury.''  But  then  it  is  said  that 
possibly  there  may  be  two  townships  called  Didsbnry  with- 
in the  polling  district  in  question,  and  so  the  description 
is  uncertain.  K  that  were  so,  the  addition  of  the  wordt 
suggested  would  not  make  the  description  more  certain. 
Before  such  an  argument  can  be  allowed  to  prevail,  it  should 
have  been  shewn  to  the  barrister  that  there  was  some  prac- 
tical inconvenience  in  the  description  given.  In  the  ab- 
sence of  any  such  proof,  I  am  of  opinion  that  the  object 
the  legislature  had  in  view  is  well  attained  by  the  present 
notice,  and  therefore  that  the  decision  of  the  barrister  must 
be  reversed. 


CoLTMAN,  J. — We  must  give  to  the  clause  and  the  sche- 
dule it  refers  to  a  reasonable  construction.  All  that  the 
legislature  intended  to  provide  for,  was,  that  the  descrip- 
tion of  the  party  objecting  shotdd  convey  to  the  party  ob- 
jected to  reasonable  information  to  enable  him  to  see  that 
he  was  in  a  condition  to  make  the  objection.  Where  the 
residence  given  in  the  notice  corresponds  with  that  which 
appears  upon  the  register,  it  is  quite  dear  that  abundant 
means  are  given  to  identify  the  party.  If  the  person  ob- 
jecting has  changed  his  place  of  abode  since  the  making 
of  the  register,  and  before  the  service  of  the  notice,  that 
might  perhaps  give  rise  to  a  different  question.  But  upon 
the  facts  that  are  stated  here,  there  could  be  no  doubt  or 
difficulty. 
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Maulb^  J. — I  also  think  the  decision  of  the  revising 
barrister  in  this  case  must  be  reversed.  Although  he  has 
found  that  the  notice  is  not  sufficient^  that  is  a  finding  of 
a  matter  of  law  arising  from  a  state  of  &cts  the  whole  of 
which  he  has  presented  for^the  opinion  of  the  Court :  and 
I  think  the  question  whether  he  has  decided  rightly  or  not 
is  properly  raised  here.  The  7th  section  of  the  6  Vict.  c.  18^ 
requires  the  notice  to  be  according  to  the  form  numbered 
5  in  schedule  (A.)^  or  to  the  like  e£Fect;  and  the  mode  in 
whidi  the  party  objecting  is  described  in  the  schedule  is — 
''A.B.^  of  [place  of  abode] ,  on  the  register  of  voters  for 

the  parish  of /'    That  which  is  meant  there  is,  a  de- 

■oription  of  the  party's  place  of  abode  as  it  appears  on  the  re- 
gister ;  for,  the  main  object  is,  to  shew  that  the  barrister  has 
juriadietion  to  try,  and  that  the  objector  has  a  right  to  object 
to  tiie  voter's  name  being  on  the  Ust ;  and  for  this  purpose  it 
ifl  necessary  that  the  voter  should  have  the  means  of  identi- 
fying the  objector  as  a  person  who  is  on  the  register :  and 
it  is  convenient,  therefore,  that  the  description  in  the  notice 
should  correspond  with  that  upon  the  register.  Whether 
or  not,  in  case  of  a  change  of  abode  of  the  objector  since 
his  name  was  placed  upon  the  register,  it  would  be  requisite 
also  to  insert  in  the  notice  his  present  residence,  it  is  not 
necessary  to  determine :  the  inclination  of  my  mind  is  that 
it  would  not  be  necessary.  The  expression  in  the  schedule 
(A.)  No.  5,  is — "A.  B.,  of  [jplace  of  abode"]"  &c.,  which  is 
rather  descriptive  of  the  residence  of  the  party  than  of  the 
place  the  notice  is  sent  from.  In  the  notice  to  the  over- 
seers (No.  4.),  the  word  *'  of  "  does  not  appear ;  the  signa- 
ture is  to  be  simply  thus — "A. B.,  \j!)lace  of  abode]."  It 
might  be  that  the  one  was  intended  to  give  the  present 
place  of  abode,  and  not  the  other.  But,  at  all  events,  I 
think  the  form  No.  5,  is  sufficiently  complied  with  by  giving 
tfie  place  of  abode  that  appears  upon  the  register.  The 
notice  is  clearly  **  to  the  like  efifect "  with  that  provided  by 
the  act,  when  it  is  in  a  form  that  will  effectuate  the  object 
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1844.       it  was  designed  to  attain  by  giving  a  notice.    Upon  tbeie 
"     "    "      grounds,  I  think  the  revising  barrister  was  wrong  in  hold- 
Appeiknt,     ing  the  notice  to  be  insufficient,  and  therefore  that  the 
R^ondent.    name  of  the  respondent  ought  to  be  expunged  from  the 
list. 

Erle,  J. — I  am  also  of  opinion  that  the  decision  ot  th^ 

revising  barrister  in  this  case  was  erroneous.     The  fint^ 

question  is,  whether  the  objector's  description  of  his 

of  abode — **  Poplar  Grove,  Didsburjr" — ^was  of  neoessitji 

sufficient.     I  am  not  aware  of  any  necessity  there  was 

adding  the  county.     That,  however,  is  rather  a  question 

fact.     On  the  second  ground,  I  think  the  barrister 

clearly  wrong.     I  apprehend  there  can  be  no  doubt  that 

the  place  of  abode  required  to  be  inserted  in  the  regttlar 

by  the  2  Will.  4,  c.  45,  is  a  sufficient  description  of  lb 

place  of  abode  for  a  notice  of  this  sort.     It  seems  to  m 

to  be  most  material  that  the  same  description  shofoldli 

given  in  both.     I  also  incline  to  think  that  the  insertioitf 

a  parish  for  the  purpose  of  varying  the  description  is  lit 

notice  from  that  in  the  register,  would  render  the  note 

a  bad  one.  '^ 

Decision  rereneir 
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Henry   Keab  Withorn^  Appellant;   Joshua   Thomas^ 

Town-Clerk  of  Tewkesbury,  Respondent.  Monday, 

A  Nov.  \Sth. 

T  a  Conrt  held  before  Henry  Singer  Keating,  Esq.,  The  appeiiunt, 

the  barrister  duly  appointed  to  revise  the  lists  of  voters  the  borough  of 

for  the  borough  of  Tewkesbury,  for  the  revision  of  the  lists  J^^^^^' 

of  voters  for  the  said  borough,  on  the  11th  of  October,  carried  on 

-  ^  business  at 

1844f,  Henry  Rear  Withom  claimed  to  have  his  name  in-  Gloucester, 
serted  in  the  list  of  freemen  for  the  said  borough.    The  tant  from  Tew- 

fiurtS  of  the  case  were  as  follow  :—  kesbury  more 

than  seven 

The  claimant  was  proved  to  be  entitled  to  have  his  miles:  he  was 

_         .  ,  ,  a  married  many 

name  inserted  in  the  said  list,  if  he  had  resided  within  the  and  kept  one 
said  borough,  or  within  seven  miles  thereof,  within  the  ^aS^rhiiT'^" 
meaning  of  the  statute  2  Will.  4,  c.  45  :  and  whether  the  ^°"*«  at  Giou. 

°     ,  ,  '  '  ,     cester:  for  the 

claimant  did  so  reside  or  not  was  the  question  for  the  opi-  purpose  of 

rAi^n      -X  qualifying  him- 

nion  ot  the  Court.  self  to  vote  for 

The  claimant  was  a  wine-merchant,  residing  and  carry-  ^^^^^^  ®^ 
ing  on  his  business  at  Oloucester.  more  than  seven  miles  ^^  ^^*  '^^ 

^  1841,  paid  to 

firom  the  borough  of  Tewkesbury,  where  he  had  for  many  one  s.  9d.  per 
years  occupied  a  house,  in  which  he  carried  on  his  said  u^of  a'^fur! 
business,  and  also  bonded  vaults  for  the  bulk  of  his  stock.  ^^^^,  ^' 

'  ^  room  in  S.  s 

He  was  a  married  man,  and  kept  one  domestic  servant  at  house  situate 
his  house  at  Gloucester.    With  the  object  of  qualifying  rough,  and  also 
himself  to  vote  for  the  borough  of  Tewkesbury,  the  claim-  gi^foJJjS*^' 
ant  had  since  1841,  paid  to  Mr.  Sproule,  a  friend  of  his,  three,  without 

a  wmdow,  of 

and  also  agent  for  one  of  the  sitting  members  for  the  which  closet  the 
said  borough,  the  sum  of  9d.  per  week  for  the  use  of  a  ^Hcey :  be- 
fnmished  bed-room  in  Mr.  Sproule's  house  (situate  within  ^ajJ^^JJJi 
the  borough),  and  also  a  closet  about  six  feet  by  three  he  slept  in  the 

bed-room 

feet,  without  a  window,  of  which  closet  the  claimant  twelve  timcB, 
kept  the  key,  and  between  January  and  July,  1844,  had  ^^  ^^dmg 
kept  some  wine  samples  in  it.     During  the  same  period  ^!^J*  ^^^* 

*  .        *  o  *  sixteen  nmesy 

on  his  coming 
to  Tewkesbury  on  business ;  but  he  had  nerer  taken  his  meals  in  the  house.     The  revising  bar- 
rister haying  held  that  this  was  not  a  bonA  fide  residence  within  the  borough  to  satisfy  the 
2  Win.  i,  c.  45, 1. 27 — ^The  Court  affirmed  his  decision,  with  costs. 

VOL.  VIII.  E  E  £ 
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he  had  slept  in  the  bedroom  twelve  times^  and  during  the 
year  ending  July^  1844^  sixteen  times  (30),  on  the  occasions 
of  his  coming  to  Tewkesbury  on  business;  but  he  had 
never  taken  his  meals  at  Mr.  Sproule^s  house,  except  on 
some  occasions  when  invited  to  dine  as  a  friend.  Mr. 
Sproule  never  let  lodgings  to  any  other  person,  and  made 
the  above  arrangement  with  the  claimant  for  the  purpose 
of  assisting  him  to  qualify  as  a  voter  for  the  borough. 

The  barrister  decided  that  the  claimant  had  not  resided 
within  the  borough  of  Tewkesbury  within  the  meaning  of 
the  2  Will.  4,  c.  45,  so  as  to  entitle  him  to  be  placed  on 
the  list  of  freemen  for  the  borough.  If  the  Court  should 
be  of  a  contrary  opinion,  then  the  name  of  the  claimant, 
and  also  the  name  of  James  Goile  (whose  appeal  de- 
pended upon  a  similar  decision,  and  was  consolidated 
with  the  present),  were  to  be  placed  upon  the  said  list  of 
freemen. 


Byles,  Serjeant,  for  the  appellant. — ^The  decision  of  the 
revising  barrister  was  erroneous.  That  the  party  hired 
the  room  for  the  purpose  of  acquiring  a  vote,  is  quite  im- 
material, provided  there  has  been  a  bon&  fide  residence. 
In  TTie  King  v.  Sargent,  5  T.  B.  466,  the  defendant,  having 
prior  connections  with  a  borough  town,  previous  to  his 
election  to  the  office  of  bailifif,  for  which  residence  is  a  ne- 
cessary qualification,  took  a  house,  at  first  for  four  years,  but 
afterwards  at  his  landlord's  request  for  one,  and  slept  there 
one  night  before  the  election,  and  did  not  return  again  for 
near  a  month  afterwards,  when  he  stayed  two  days,  bat 
retained  possession  of  his  house  under  his  lease  the  whole 
time ;  the  taking  of  the  house  appearing  to  the  Court  to 
be  bon&  fide,  it  was  held  that  this  was  a  sufficient  legal 


(30)  As  tbe  case  originally 
stood,  the  number  of  times  was 
stated  to  be  <*  about  twelve,"  and 
"  about  fifteen  to  twenty:"   but 


this  being  objected  to  as  too  vagoe^ 
tbe  statement  was,  by  coDtent 
of  the  parties,  amended  by  the 
barrister  in  Court. 
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rendence  to  satisfy  the  qualification  required.  Lord  Eeuyon 
said :  ''  It  neyer  can  be  contended,  that^  in  order  to  con- 
stitute a  residence  in  any  place^  it  is  necessary  to  reside 
any  given  number  of  days^  or  even  any  great  part  of  the 
year.  It  happens  perpetually  that  persons  have  different 
places  of  abode^  in  some  of  which  they  reside  more  or  less. 
as  suits  their  convenience.  Was  it  ever  doubted  that  a 
fortnight's  residence^  or  less  time^  did  not  as  much  consti- 
tute a  residence  as  any  greater  portion  of  time?''  Colonel 
Chater^s  Case,  1  Feck.  389^  is  a  decision  of  an  election 
committee  of  the  House  of  Commons  to  the  same  effect  (31). 
l^Cockbum,  contra^  agreed  that  the  party's  intention  to 
obtain  a  vote  was  no  objection,  provided  the  residence  was 
bon&  fide.]  The  case  finds  that  the  appellant  paid  9d.  per 
week  for  the  use  of  a  furnished  bed-room  in  the  borough, 
and  also  a  closet,  about  six  feet  by  three,  without  a  window, 
of  which  closet  he  kept  the  key,  and  between  January  and 
July,  1844,  had  kept  some  wine  samples  in  it ;  and  that, 
during  the  same  period,  he  had  slept  in  the  bed-room 
twelve  times,  and,  during  the  year  ending  July,  1844,  six- 
teen times,  on  the  occasions  of  his  coming  to  Tewkesbury 
on  business.  This  clearly  would  be  a  coming  to  inhabit 
within  the  meaning  of  the  13  &  14  Car.  2,  c  12,  and  within 
the  cases  decided  upon  that  statute :  see  Rex  v.  Castleton, 
Burr.  S.  C.  569,  2  Bott,  596,  The  King  v.  The  InhabUants 
of  Brighthelmston,  5  T.  R.  188,  2  Bott,  393.  [MatUe,  J.— 
The  32nd  section  of  the  2  WiU.  4,  c.  45,  requires  that  the 
party  '^  shall  have  resided  for  six  calendar  months  next 
previous  to  the  last  day  of  July,*'  in  such  city  or  borough, 
Sec.  Do  you  contend  that  sleeping  in  Tewkesbury  on  the 
twelve  nights  next  preceding  the  3l8t  of  July  would  en- 
title the  appellant  to  be  on  the  register  ?]  Coupled  with 
the  four  nights  in  the  preceding  half-year,  and  with  his 
occupation  and  right  to  enjoy,  it  would.     [Maule,  J.^ 

(31)  The  Court  objected  to  the  citation  of  these  decisions  otherwise 
disn  M  part  of  the  argument  of  counsel. 
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There  is  nothing  found  here  to  shew  that  the  appelknt 
had  any  animus  revertendi  during  the  intermediate  space^ 
nor  is  it  stated  that  he  carried  on  any  business  in  Tewkes- 
bury^ nor  how  often  he  had  occasion  to  go  there.]  The 
Court  will  not  presume  fraud.  There  is  no  law  requiring 
constant  residence.  Would  his  absence  for  one  night 
affect  his  right  to  be  registered  ?  Lord  Coke,  in  treating 
of  the  statute  of  bridges,  22  Hen.  8,  c.  5  (2  Tnst.  702),  thus 
explains  the  word  "  inhabitant:" — "  Although  a  man  be 
dwelling  in  an  house  in  a  forraigne  county,  riding,  city,  or 
towne  corporate,  yet,  if  he  hath  lands  or  tenements  in  his 
owne  possession  and  manurance  in  the  county,  riding, 
city,  or  towne  corporate  where  the  decayed  bridge  is,  he  is 
an  inhabitant  both  where  his  person  dwelleth,  and  where 
he  hath  lands  or  tenements  in  his  owne  possession,  within 
this  statute.  Nota,  habitatio  dicitur  ab  habendo,  qnii 
qui  propriis  manibus,  et  sumptibus  possidet,  et  habet,  ibi 
habitare  dicitur.  K  a  man  dwelleth  in  a  forraigne  shire, 
riding,  city,  or  towne  corporate,  and  keepeth  a  house  and 
servants  in  another  shire,  riding,  city,  or  town  corporate, 
he  is  an  inhabitant  in  each  shire,  riding,  city,  or  town  cor- 
porate within  this  statute.'^ 


Cockbum,  for  the  respondent. — The  object  of  this  prori- 
sion  as  to  residence  was  to  prevent  the  votes  of  the  resident 
electors  being  overpowered  by  those  of  persons  living  at  a 
distance  and  having  no  connection  with  or  local  interest  in 
the  borough.  Allowing  a  residence  of  this  description  to 
be  sufficient,  will  utterly  defeat  the  intention  of  the  legis- 
lature, and  let  in  all  the  inconvenience  they  designed  to 
exclude.  It  may  be  conceded  that  the  place  of  a  man's  re- 
sidence is  the  place  where  he  sleeps,  that  is,  where  he  usu- 
ally sleeps.  But  the  question  here  is,  whether  this  lodg- 
ing at  9d.  a  week  in  the  house  of  the  agent  of  a  sitting 
member  is  a  bond  fide  residence.  The  case  finds  that  the 
appellant  is  a  married  man,  carrying  on  his  business  and 
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having  an  establishment  at  Gloucester.    This  is  a  case  to 
which  the  old  legal  adage  "  Ubi  uxor  ibi  domus'^  may  well 
apply.     The  case  of  The  King  v.  The  Duke  of  Richmond,  6 
T.  B.  560^  is  very  like  the  present.    The  question  there 
was,  whether  the  defendant  was  an  inhabitant  and  tenant 
resident  in  the  borough  of  Seaford  at  the  time  of  his  elec- 
tion to  the  office  of  bailifif.    It  appeared  from  the  affidavits 
on  the  part  of  the  rule,  that  the  defendant,  previous  to  his 
election  at  Michaelmas  last,  was  a  freeman  and  jurat  of  the 
borough ;  but  they  charged  that  at  the  time  of  his  election 
he  had  not  resided  within  the  borough  more  than  four  days, 
and  since  he  had  been  so  elected  bailiff  he  had  not  resided 
more  than  two  days,  and  that  he  was  not  a  bon&  fide  resi- 
dent at  the  time  of  his  election,  but  that  his  residence  was 
merely  colourable  and  fallacious  ,*  and  that  immediately 
after  his  election  he  appointed  a  deputy.    The  defendant 
in  his  affidavit  in  answer  stated,  that  his  agent  had  entered 
into  an  agreement  on  his  behalf  for  the  purchase  of  a  house 
in  Seaford  so  early  as  the  2nd  of  April,  1794,  intending  to 
fit  up  the  same  for  his  residence  therein,  and  meaning  to 
inhabit  it  not  only  at  such  times  as  the  duty  of  his  office 
of  magistrate  should  call  him  to  the  borough,  but  also  at 
other  times  when  his  situation  as  general  commanding  on 
the  coast  should  require  his  attendance  there ;  that,  diffi- 
culties having  arisen  in  perfecting  the  title  to  the  house, 
the  purchase  was  not  completed ;  but,  in  April,  1795,  he 
made  inquiries  for  another  convenient  house,  and  on  the 
16th  of  July  following  an  agreement  was  made  with  a  Mrs. 
W.  for  a  part  of  her  house,  consisting  of  a  parlour,  bed- 
room, and  servant^s  room,  for  a  year  from  the  29th  of  July; 
that  he  slept  there  that  night,  on  one  of  his  tours  to  visit 
the  camps ;  that  he  also  slept  there  on  the  24th  of  Septem- 
ber, on  his  way  to  visit  the  camps,  and  also  on  his  return 
from  thence  on  the  25th,  and  again  on  the  29th,  when  he 
was  elected  bailiff;  that,  on  the  8th  of  October,  he  again 
occupied  the  apartments,  but  did  not  sleep  there,  being 
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called  away  to  attend  a  court-martial ;  that,  at  the  time  be 
hired  the  apartments,  it  was,  and  still  is  his  intention,  not 
only  to  have  a  residence  in  the  borough  during  the  time  he 
should  hold  the  office  of  a  bailiff,  and  when  his  duty  on  the 
coast  called  him  that  way,  but  also  to  have  a  permanent 
dwelling-house  there ;  and  that,  on  the  8th  of  July  last,  a 
house  in  the  borough  was  conveyed  to  him  bettor  adi^ted 
for  his  residence,  instead  of  the  one  which  was  formerly 
agreed  to  be  purchased.  Lord  Eenyon  said :  ''  This  case 
is  essentially  different  from  that  of  Bex  y.  Saryeni,  which 
has  been  relied  on.  There,  the  defendant,  who  had  been 
desirous  of  renting  a  house  in  Seaford,  some  time  before 
the  election  of  bailiff,  and  before  he  had  any  intention  of 
becoming  a  candidate  for  that  office,  actnalfy  engaged  to 
take  a  house  for  four  years;  but  before  the  agreement 
could  be  prepared  the  landlord's  family  dissuaded  him  bom 
letting  it  for  so  long  a  term,  and  the  defendant  took  it  only 
for  a  year.  When  he  did  take  it  he  entered  into  posses- 
sion ;  and,  though  this  happened  only  a  short  time  befiure 
the  election,  the  defendant  then  resided  there  and  became 
domiciled  in  the  town.  But  here  the  Duke  of  Richmond, 
who  does  not  appear  to  have  been  resident  in  the  town  be- 
fore, took  a  lodging  just  on  the  eve  of  the  election,  and 
slept  there  two  or  three  times  in  his  way  to  and  firom  the 
camps  in  that  neighbourhood.  This  appears  to  have  been 
a  mere  passage  residence ;  and  our  proceedings  would  be 
ridiculed,  if  we  were  to  decide  that  this  residence  was  suffi- 
cient.'^ [Mauk,  J. — The  case  does  not  find  that  this  person 
hired  a  room  in  Sproule's  house,  but  only  that  he  paid  9dL 
a  week  for  the  use  of  a  bed-room  and  closet.]  In  TV  JEby 
V.  The  Inhabitants  of  North  Curry,  4  B.  &  C.  953,  7  D.  &  B. 
424,  Bayley,  J.,  thus  defines  the  word  "reside:** — **The 
question  is,  what  is  the  meaning  of  the  word  *  rencfet.'  I 
take  it  that  that  word,  where  there  is  nothing  to  shew  that 
it  is  used  in  a  more  extensive  sense,  denotes  the  place  where 
an  individual  eats,  drinks,  and  sleeps,  or  where  his  family 
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6r  his  servants  eat^  drink,  and  sleep ;  and,  if  that  be  so, 
there  is  no  ground  for  saying  that  Stuckey  or  his  partners 
had  a  residence  in  the  place  in  question.''  The  facts  found 
by  the  barrister  in  this  case  fully  warranted  his  conclusion 
that  this  was  a  colourable  and  not  a  bon&  fide  residence. 
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Byles,  Serjeant,  in  reply. — The  barrister  not  having  in 
terms  foundfir  aud,  the  Court  cannot  presume  it.  The  Court 
of  King's  Bench  was  in  a  totally  different  position  in  the 
case  of  7%e  King  v.  The  Duke  of  Richmond,  from  that  in 
which  this  Court  is  placed  on  the  present  occasion :  there, 
the  Court  was  dealing  with  conflicting  affidavits,  whence 
they  were  at  liberty  to  draw  inferences;  whereas,  here, 
they  have  to  deal  with  a  statement  of  facts  conclusively 
found  by  the  barrister.  There  is  a  material  distinction  be- 
tween "residence"  and  "domicile :"  see  Story's  Conflict  of 
Laws,  Ch.  3,  §§  41 — 47.  Though  Tewkesbury  may  not 
have  been  the  domicile  of  the  appellant,  it  clearly  was  his 
residence  so  as  to  satisfy  the  statute. 


TiNDAL,  C.  J. — ^This  question  arises  upon  the  82nd  sec- 
tion of  the  reform  act,  2  Will.  4,  c.  45,  by  the  proviso  at  the 
end  of  which  it  is  enacted,  that,  in  order  to  entitle  a  person 
to  be  registered  as  a  freeman  of  a  city  or  borough,  he  must 
have  *' resided  for  six  calendar  months  next  previous  to  the 
last  day  of  July  in  such  year  within  such  city  or  borough, 
or  within  seven  statute  miles  from  the  place  where  the 
poll  for  such  city  or  borough  shall  heretofore  have  taken 
place."  The  question  is,  whether,  upon  the  facts  stated  in 
the  case,  we  can  see  enough  to  induce  us  to  hold  that  the 
decision  of  the  revising  barrister,  that  the  appellant  did  not 
reride  within  the  borough  of  Tewkesbury,  was  wrong,  and 
that,  in  point  of  law,  the  facts  stated  by  him  do  amount  to 
residence  within  the  meaning  of  the  statute.  I  am  of 
opinion  that  no  such  conclusion  is  to  be  drawn  from  the 
&ctB  submitted  to  us.     I  do  not  say  that  the  object  and 
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motive  of  the  party^  that  of  qaalifying  himself  to  vote  for  the 
borough^  can  for  a  moment  detract  from  his  legal  right  to 
exercise  the  franchise  whenever  that  may  arise.  All  that 
we  have  to  consider^  is^  whether  there  was  a  real  substantial 
residence :  and  if  we  find  the  facts  stated  by  the  banister 
to  be  insufficient  to  establish  a  case  of  bonfi  fide  residence, 
we  must  assume  that  none  more  favourable  for  the  ap- 
pellant could  be  stated.  Now,  what  are  the  facts  which 
the  barrister  has  found?  It  is  beyond  doubt  that  the 
appellant  had  a  residence  at  Oloucester :  he  carried  on  his 
business  there^  and  occupied  a  house  and  certain  vaults 
there ;  and  his  wife  and  family  lived  there.  All  that  is 
stated  as  to  Tewkesbury^  is^  that  the  appellant  has,  since 
the  year  1841^  paid  to  Mr.  Sproule,  a  friend  of  his,  9J.  per 
week  for  the  use  of  a  furnished  bed-room  in  Mr.  Sproole's 
house  situate  within  the  borough^  and  also  a  dark  doaet  d 
small  dimensions^  of  which  closet  he  keeps  the  key,  and  in 
which  between  January  and  July^  1844,  he  has  kept  some 
samples  of  wine.  Now^  in  the  first  place^  the  mere  pay- 
ment of  rent  does  not  constitute  residence :  neither  does 
the  occupation  of  the  dark  closet :  there  must  be  an  actual 
and  bon&  fide  residence  by  the  person  or  by  his  fiunily  or 
his  servants;  there  must  be  the  animus  residendi.  Can 
that  be  said  to  have  been  the  case  here  ?  All  that  is  stated 
as  to  the  bed-room  is,  that  he  slept  in  it  sixteen  times 
within  the  year  ending  with  July,  1844,  twelve  of  those 
times  being  within  the  last  half-year.  It  is  consistent  wiA 
the  facts  stated  that  the  four  nights  on  which  the  appel- 
lant slept  there  between  July  and  December^  1843^  were 
the  first  four  nights  of  the  half-year^  and  that  the  twelfs 
nights  on  which  he  slept  there  during  the  half-year  ending 
July,  1844,  were  the  last  twelve  nights  of  that  month.  Is 
there,  under  such  circumstances,  to  be  no  discretion  in  the 
party  who  has  to  adjudicate  upon  the  facts,  to  say  whether 
or  not  they  disclose  a  bond  fide  residence?  The  revising 
barrister  is  to  judge  of  the  facts  proved  before  him;  we 
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are  only  to  apply  the  law :  and^  upon  the  facts  here  found, 
it  appears  to  me  that  we  cannot  hold  this  to  amount  to  a 
residence  in  point  of  law,  but  that  the  barrister  has  drawn 
the  proper  and  the  only  conclusion  the  facts  will  admit  of, 
and  consequently  that  his  decision  ought  to  be  affirmed. 


1844. 
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Appellant, 

Thomas 
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CoLTMAN,  J. — ^I  am  of  the  same  opinion.  Upon  the 
state  of  facts  presented  to  us,  we  must,  I  think,  come  to 
the  conclusion,  not  merely  that  the  appellant  paid  Sproule 
9d.  a  week  for  the  year,  but  that  he  entered  into  a  contract 
with  him  that  he  should  have  the  right  to  sleep  in  the  bed- 
room in  question  whenever  he  came  to  Tewkesbury.  But 
that  does  not  necessarily  imply  residence.  It  is  true  a 
mah  may  have  more  residences  than  one:  but,  if  his 
regular  and  proper  domestic  establishment  is  elsewhere, 
that  is  a  fact  which  naturally  gives  rise  to  doubt  whether 
the  second  place  is  taken  for  the  bond  fide  purpose  of  resi- 
dence. I  also  agree  that  it  is  perfectly  competent  to  a 
man  to  take  a  residence  in  a  particular  borough  for  the 
express  purpose  of  qualifying  himself  to  vote  there :  but, 
when  such  appears  to  have  been  the  intention,  it  is  cal- 
culated to  induce  a  doubt  whether  it  be  taken  animo 
residendi.  Therefore,  although  the  mere  intention  to  ac- 
quire a  vote'  will  not  of  itself  invalidate  the  claim,  still  it 
casts  no  inconsiderable  light  upon  the  question  that  is 
presented  for  consideration.  Upon  the  whole,  I  think  the 
revising  barrister  came  to  the  right  conclusion. 


Maule,  J. — I  am  of  the  same  opinion.  It  is  a  very 
clear  case,  and  one  that  probably  would  not  have  been 
reserved  for  the  opinion  of  this  Court  but  for  the  importu- 
nity of  the  appellant.  The  revising  barrister  has  decided 
that  the  appellant  had  not  resided  within  the  borough  of 
Tewkesbury  within  the  meaning  of  the  2  Will.  4,  c.  45, 
8.  82 :  and  with  that  decision  I  should  feel  myself  con- 
clusively bound,  unless  the  facts  stated  are  inconsistent 
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therewith,  unless  it  were  impossible  that  snch  a  state  of 
facts  could  exist  without  such  a  residence  as  the  statute 
requires.  This  is  far  from  being  a  case  of  that  deacription. 
I  think  it  is  quite  clear  that  this  party  was  not  resident  in 
Tewkesbury.  The  word  "  reside  "  is  not  used  in  this  sta- 
tute in  any  technical  sense,  but  according  to  its  ordinary 
and  popular  understanding.  The  word  ''  inhabitant,''  it 
is  true,  has  in  various  acts  of  parliament  received  an  in- 
terpretation extending  it  beyond  its  natural  sense:  but 
not  so  the  word  '^  reside.''  A  layman  would  have  no  dif- 
ficulty in  deciding  that  in  point  of  fiict  this  person  was  not 
residing  in  Tewkesbury."  The  question  is,  whether  the 
facts  here  stated  incontrovertibly  shew  such  a  residence  in 
point  of  law.  I  see  no  ground  whatever  for  coming  to  snch 
a  conclusion.  The  appellant  paid  to  the  agent  for  one  ct 
the  sitting  members  9d.  per  week  for  the  use  of  a  furnished 
bed-room,  and  also  a  closet,  of  which  he  kept  the  key, 
and  of  which  he  made  some  use.  Now,  the  drcumstanoe 
of  his  having  paid  94L  per  week  for  the  use  of  a  bed*room| 
and  of  his  having  gone  there  to  sleep  sixteen  times  in  the 
course  of  the  year — four  times  in  the  first  half-year,  and 
twelve  times  in  the  second — ^by  no  means  proves  him  to 
have  been  a  person  residing  in  the  borough,  without  more. 
No  doubt,  if  he  had  had  a  wife  and  family  there  during 
that  time,  the  fact  of  his  having  for  some  reason  nlept 
elsewhere  during  the  whole  year  except  the  sixteen  nights 
would  not  disentitle  him  to  be  called  a  resident  in  Tewkes- 
bury. But  the  case  expressly  states  the  contrary.  I  am 
clearly  of  opinion  that  the  barrister  came  to  a  right  con- 
clusion, and  that  this  appeal  from  his  decision  ought  to  be 
dismissed  with  costs. 


Erle,  J. — I  am  also  of  opinion  that  the  decision  of  the 
revising  barrister  in  this  case  was  right  The  question  is, 
whether  he  was  bound,  upon  the  facts  proved  before  him, 
to  come  to  the  conclusion  that  the  claimant  had  resided  in 
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the  borough  of  Tewkesbury  for  the  requisite  period,  within 
the  meaning  of  the  2  Will.  4,  c.  45,  s.  82.  The  word  ''  re- 
sidence'^ has  received  different  constructions  in  different 
acts  of  parliament :  but  I  am  not  aware  that  it  has  ever 
been  held  to  be  satisfied  by  such  a  state  of  facts  as  this 
case  presents.  It  was  the  intention  of  the  reform  act  to 
prevent  the  introduction  of  non-resident  freemen,  and 
with  this  view  it  requires  that  the  elective  franchise  shall 
not  be  exercised  by  any  freeman  who  has  not  resided  for 
a  certain  period  within  the  borough,  or  within  a  given 
distance  fit>m  the  borough.  Is  there  any  fact  in  this  case 
to  shew  that  this  person  was  a  resident  within  the  bo* 
rough  in  that  sense?  It  appears  that  he  paid  9d.  per 
week  for  the  use  of  a  furnished  bed-room,  and  that  he  used 
it  sixteen  times  in  the  course  of  the  twelve  months.  It 
does  not,  however,  follow  that  he  had  the  exclusive  occu- 
pation of  the  room,  or  that  the  landlord  had  not  a  right 
to  the  use  of  this  room  at  other  times.  Sleeping  in  a  place 
may  not  be  essential  to  constitute  residence :  having  his 
Aunily  there,  the  party  himself  being  absent,  but  with  an 
intention  to  return,  and  a  right  to  the  occupation,  he 
might  be  said  still,  I  think,  to  reside  there,  within  the 
meaning  of  the  act.  The  addition  of  the  closet  here,  of 
which  the  appellant  kept  the  key,  does  not  materially  aid 
the  case.  Upon  the  whole  facts,  I  think  the  idea  of  resi- 
dence is  excluded,  and  therefore  that  the  revising  barrister 
properly  rejected  the  claim. 


1844. 

WiTHORN 

Appellant, 

Thomas 

Respondent. 


Cockbum  asked  for  the  costs   of  the  appeal,  on  the 
ground  that  this  was  a  fraud  upon  the  act. 

ByleSj  Serjeant,  contra,  suggested  that  the  Court  had 
never  yet  given  costs. 


Peb  Cu&iam. — We  think  this  so  clear  a  case  that  the 
appellant  ought  to  pay  the  costs. 

Decision  affirmed,  with  costs. 
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Thursday  f 
Nov.  21 1/. 

The  respond- 
ent claimed  to 
be  registered  in 
respect  of  the 
occapation  of 
a  **hoa8e"  and 
land:  the 
building  was 
substantially 
boilt  of  brick 
and  stone,  with 
a  tiled  roof; 
the  lower  part 
was  osedasa 
cow-house  and 
stable,  over 
which  was  a 
chamber  with 
a  window  and 
fire-place,  fdr- 
nished  with  a 
bed  and  chairs, 
and  in  which 
chamber  a  ser- 
vant of  the 
person  employ- 
ed by  the  re- 
spondent to 
take  care  of  the 
land  liyed  and 
slept : — Held, 
that  this  was  a 
•*  house"  with- 
in the  2  Will. 
4,  c.  45,s.27; 
and  that  the 


Oborge  Nunn,  Appellant;  William  Denton, 

Respondent. 

iV.T  a  Court  for  the  revision  of  the  lists  of  voters  for  the 
borough  of  Bury  St.  Edmunds,  held  on  the  2nd  of  Octo- 
ber, 1844,  before  Charles  Evans,  the  barrister  appointed  to 
revise  the  said  lists,  the  following  case  was  stated  for  the 
opinion  of  this  Court : — 

The  respondent's  name  appeared  in  the  list  of  persons 
entitled  to  vote  in  the  election  of  members  for  the  borongh 
of  Burj,  in  respect  of  the  occupation  of  property  in  the 
parish  of  St.  Mary,  as  follows : — 


Ckrittian  name 
andnumame. 

Place  of 
abode. 

Nature  0/ QaaU' 
fieatitm. 

Naate  i{f  ffreetf,  ife. 
where  tiiumie. 

William  Denton. 

Rushbrooke. 

Building  and  land. 

Haberden. 

The  respondent  also  duly  claimed  to  be  inserted  in  the 
said  list  in  respect  of  the  occupation  of  the  same  property, 
as  follows : — 


occupation^ 
sufficient  to 
entitle  the 
party  to  a  TOte. 

The  Court 
will  not  enter- 
tain an  objec- 
tion that  was 
not  presented 
before  the  re- 
Tising  barrister. 


Chrietian  name 
and  eumame. 

Place  of 
abode. 

Nature  qf  Qmo/i- 
Jleation. 

Name  qfetreei,  Sfc. 
where  eiiumie. 

William  Denton. 

Rushbrooke. 

Houte  and  land. 

Haberden. 

The  respondent,  who  was  duly  objected  to  in  both  cases 
by  the  appellant,  appeared  in  support  of  his  claim  to  be 
retained,  or  to  be  inserted  in  the  said  list.  It  appeared 
that  at  Michaelmas,  1838,  the  respondent  and  John  Frede- 
rick Denton,  Henry  John  Hasted,  and  John  Thomas  Oidi 
jointly  hired  a  piece  of  pasture  land  in  the  said  parish,  for 
seven  years,  at  a  rent  of  63/.  per  annum ;  and  that,  shortly 
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afterwards,  thej  erected  a  building  on  the  said  Iand>  at  an 
expense  of  45/.  The  bailding  was  substantially  built  of 
brick  and  stone,  with  a  tiled  roof.  The  lower  part  con- 
sisted of  a  cow-house  and  stable.  Over  the  stable  was  a 
chamber,  about  twelve  feet  square,  in  which  was  a  fire-place 
and  window.  There  was  a  staircase  from  the  stable  to  the 
chamber;  and  the  only  entrance  to  the  building  was  by 
folding-doors  opening  into  the  cow-house.  The  chamber 
was  furnished  with  a  bed  and  chairs  by  the  respondent  and 
his  co-lessees.  The  pasture  was  used  for  taking  in  the 
cattle  of  persons  in  the  neighbourhood  to  agist,  at  a  certain 
price  per  head  per  week.  Some  cattle  belonging  to  the 
respondent  were  also  agisted  there. 

When  the  parties  hired  the  land,  they  employed  a  per- 
son named  Clarke  to  collect  the  money  paid  for  agistment; 
and  it  was  arranged  between  them  that  Clarke  should  find 
some  person  to  reside  in  the  building  in  question,  to  keep 
the  keys  of  the  gate  of  the  pasture,  and  look  after  the  cattle, 
he  Clarke  residing  too  far  off  to  do  so  himself.  Clarke 
accordingly  put  his  brother-in-law,  Betts,  into  the  building. 
He  maintained  Betts,  but  paid  him  no  wages.  Betts  re- 
sided and  slept  in  the  chamber  in  the  building,  kept  the 
key  of  the  gfite  of  the  pasture,  looked  after  the  cattle,  and 
occasionally  received  the  agistment  money.  The  lower 
part  of  the  building  was  sometimes  used  by  the  cattle 
when  ill:  the  cows  were  occasionally  milked  there;  and 
the  respondent  and  some  of  his  co-lessees  put  their  horses 
in  the  stable.  Each  of  the  four  lessees  had  a  key  to  the 
doors  of  the  building.  The  building  was  suitable  for  the 
purpose  for  which  it  was  used ;  it  was  conveniently  placed 
for  the  occupation  of  the  pasture;  and  it  was  necessary 
that  some  person  should  reside  on,  or  near  to  the  gate  of, 
the  pasture,  to  look  after  the  cattle,  and  to  prevent  the 
owners  from  taking  them  away  without  paying  for  the 
agistment. 

The  building  continued  in  the  same  state  until  Decem- 


1844. 

NUNN 

Appellant, 

Denton 

Respondent. 
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ber^  18493^  when  part  of  the  stable  was  converted  into  a 
room^  having  a  fire-place,  and  a  door  opening  into  the 
pasture;  and  Betts  continued  to  reside  in  the  boilding, 
and  the  pasture  was  occupied  as  before. 

The  respondent  proved  that  he  was  a  duly  qualified  voter 
for  the  said  borough,  subject  to  the  questions  hereinafter 
mentioned. 

The  barrister  expunged  the  name  of  the  respondent  firmn 
the  list  of  voters  in  respect  of  the  qualification  "  Boilding 
and  land/^  on  the  ground  that  the  building  was  a  hous^ 
and  should  have  been  so  described.  And  he  inserted  his 
name  in  the  list  in  respect  of  the  qualification  "  House  and 
land/^  as  claimed  by  him. 

If  the  Court  should  be  of  opinion  that  the  said  building 
and  land  were  not  occupied  by  the  respondent  and  his  oo- 
lessees  within  the  27th  section  of  the  2  Will.  4,  c.  45,  the 
list  was  to  be  amended  by  expunging  the  name  of  the 
respondent  therefirom.  If  the  Court  should  be  of  <^inion 
that  the  building  and  land  were  occupied  by  the  respond- 
ent and  his  co-lessees,  and  that  his  qualification  was  pro- 
perly described  as  "Bidlding  and  land"  the  list  was  to  be 
amended  by  expunging  the  name  of  the  respondent  in 
respect  of  the  qualification  ''House  and  land,^'  and  insert- 
ing his  name  as  it  originally  stood  in  the  list  in  respect  of 
the  qualification  "Building  and  land.^'  If  the  Court  should 
be  of  opinion  that  the  building  and  land  were  occupied  by 
the  respondent  and  his  co-lessees,  and  that  his  qualifica- 
tion was  properly  described  in  his  claim  as  ''  Hauae  and 
land,''  the  list  was  not  to  be  amended. 

Two  other  cases,  viz.  those  of  Henry  John  Hasted,  and 
John  Thomas  Ord,  which  depended  and  were  decided  upon 
the  same  point,  were  consolidated  with  the  above. 


Manning,  Serjeant,  for  the  appellant. — The  claimant  has 
neither  occupied  a  '' building''  nor  a  ''house"  within  the 
borough  for  twelve  calendar  months  next  previous  to  the 
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last  day  of  July,  1844,  to  satisfy  the  provision  in  the 
2  Will.  4,  c.  45, 8. 27  (32) ;  and  he  has  not  claimed  in  respect 
of  successive  occupations — see  Bartlett,  App.,  Gibbs,  Besp. 
7  Scott,  N.  R.  609,  5  M^n.  &  Gr.  81 .  As  it  originally  stood, 
and  down  to  December,  1843,  the  structure  described  in 
the  case  clearly  was  not  a  "  house ;"  and,  when  it  was  con- 
verted into  a  house,  it  ceased  for  this  purpose  to  be  a 
"  building/'  After  the  case  of  Whiimore,  App.,  The  Town- 
Clerk  of  Wenhck,  Kesp.,  7  Scott,  N.  K.  496,  5  Man.  &  Gr- 
9,  it  cannot  be  contended  that  this  person  would  not  have 
been  entitled  to  vote  in  respect  of  this  cow-house  as  a 
"building,"  if  it  had  remained  unaltered.    [Maule,  J. — If, 


(32)  Which  enacts,  "  that,  in 
every  city  or  borough  which  shall 
return  a  member  or  members  to 
serve  in  any  future  parliament, 
every  male  person  of  full  age,  and 
not  subject  to  any  legal  incapa- 
city, who  shall  occupy,  within 
such  city  or  borough,  or  within  any 
place  sharing  in  the  election  for 
such  city  or  borough,  as  owner  or 
tenant,  any  houte^  warehouse, 
coimting-house,  shop,  or  other 
bmldingy  being,  either  separately  or 
jointly  with  any  land  within  such 
city,  borough,  or  place,  occupied 
therewith  by  him  as  owner,  or  oc- 
cupied therewith  by  him  as  tenant 
under  the  same  landlord,  of  the  clear 
yearly  value  of  not  less  than  10/., 
shall,  if  duly  registered  according 
to  the  provisions  thereinafter  con- 
tained, be  entitled  to  vote  in  the 
election  of  a  member  or  members 
to  serve  in  any  future  parliament 
for  such  city  or  borough :  Pro- 
vided always,  that  no  such  person 
shall  be  so  registered  in  any  year, 
unless  he  shall  have  occupied  such 
premiset  as  aforesaid  for  twelve  ca- 
lendar months  next  previous  to  the 


l^t  day  of  July  in  such  year,  nor 
unless  such  person,  where  such 
premises  are  situate  in  any  parish 
or  township  in  which  there  shall 
be  a  rate  for  the  relief  of  the  poor, 
shall  have  been  rated  in  respect  of 
such  premises  to  all  the  rates  to  the 
relief  of  the  poor  in  such  parish  or 
township  made  during  the  time  of 
such  his  occupation  so  required  as 
aforesaid,  nor  unless  such  person 
shall  have  paid  on  or  before  the 
20th  day  of  July  in  such  year  all 
the  poor's  rates  and  assessed  taxes 
which  shall  have  become  payable 
from  him  in  respect  of  such  pre- 
mises previously  to  the  6th  day  of 
April  then  next  preceding :  Pro- 
vided also,  that  no  such  person  shall 
be  so  registered  in  any  year,  un- 
less he  shall  have  resided  for  six  ca- 
lendar months  next  previous  to  the 
last  day  of  July  in  such  year  within 
the  city  or  borough,  or  within  the 
place  sharing  in  the  election  for 
the  city  or  borough,  in  respect  of 
which  city,  borough,  or  place  re- 
spectively he  shall  be  entitled  to 
vote,  or  within  seven  statute  miles 
thereof,  or  of  any  part  thereof." 


1844. 

NUNN 

Appellant, 

Thomas 

Respondent. 
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1844. 

NUNN 

AppeUanty 

Thoiias 

Respondent. 


consistently  with  the  facts  presented  to  us^  we  can  presome 
this  to  have  been  a  '^  house/'  inasmuch  as  the  barrister  has 
decided  that  it  was  so,  we  must  uphold  his  decision.  Can 
it  be  said  that  a  building  consisting  of  a  room  upstairs,  and 
a  cow-house  below,  cannot  be  called  a  house  ?]  There  was 
no  occupation  by  the  claimant:  he  employed  an  agent 
named  Clarke  to  take  care  of  the  place ;  and  the  man  who 
slept  on  the  premises  was  not  the  domestic  servant  either 
of  the  claimant  or  of  Clarke.  {Mauley  J. — Must  the  occu- 
pation be  by  a  domestic  servant  ?]  There  can  be  no  occu- 
pation by  a  mere  agent.  [Erle^  J. — ^Are  you  not  confound- 
ing occupation  with  residence  ?  Trndal,  C.  J. — ^The  occu- 
pation of  the  land  is  by  the  agistment  of  cattle ;  the  occu- 
pation of  the  house,  by  putting  in  some  person  to  live  and 
sleep  there.  In  the  case  of  rooms  over  stables  in  mews,  the 
possession  of  the  coachman  is  the  occupation  of  the  mas- 
ter. Maule,  J. — ^This  was  clearly  a  house  in  its  original 
state.] — Then,  the  claimant's  place  of  abode  is  insuffici- 
ently described :  it  is^  "  Rushbrooke,''  not  stating  in  what 
county.  \_Maule,  J. — ^Nor  in  which  quarter  of  the  globe  I 
In  the  case  of  a  borough,  the  voter  must  live  within  seven 
miles.  Besides^  this  objection  was  not  taken  before  the 
revising  barrister.]  The  statute  (6  Yict.  c.  18,  s.  42,)  nei- 
ther requires  nor  authorizes  the  barrister  to  state  what  the 
questions  are  that  were  argued  before  him :  he  is  only  to 
state  the  facts,  and  his  decision.  {Erie,  J. — The  facts  re- 
lative to  the  matter  in  question  —  the  matter  appealed 
against.  Tindal,  C.  J. — ^This  objection  clearly  is  not  opea 
to  you.] 


Byles,  Serjeant,  for  the  respondent,  was  stopped  by  the 
Court. 


Tindal,  C.  J. — It  seems  to  me  that  the  structure  in 
question  was  a  *^  house "  within  the  fair  meaning  of  the 
word  in  the  27th  section  of  the  2  Will.  4^  c  45  :  it  was  a 
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place  in  which  a  person  dwelt  in  the  ordinary  way  in  which 
people  dwell  in  houses — sleeping  there  at  nighty  and  abid- 
ing there  by  day ;  and  famished  as  dwellings  ordinarily  are 
furnished.  It  cannot  be  less  a  house  because  the  ground- 
floor  is  used  by  cattle. 

The  rest  of  the  Court  concurring — 

Decision  affirmed,  with  costs. 


1844. 

NUNN 

Appellant, 

Denton 

Bespondent. 


John  Gadsbt,  Appellant;  James  Barrow,  Bespondent. 

At  a  Court  for  the  revision  of  the  lists  of  voters  and  per- 
sons claiming  to  be  entitled  to  vote  in  the  election  of 
knights  of  the  shire  for  the  southern  division  of  Lancashire, 
held  at  Manchester,  in  and  for  the  polling  district  of  Man- 
chester, in  the  said  southern  division,  on  Monday,  the  7th 
of  October,  1844,  before  Richard  Matthews,  Esq.,  one  of 
the  barristers  duly  appointed  to  revise  the  said  lists,  the 
following  case  was  stated  for  the  opinion  of  this  Court : — 

The  respondent's  name  appeared  on  the  list  of  persons 
claiming  to  be  entitled  to  vote  in  any  such  election  as 
aforesaid,  in  respect  of  property  situate  within  the  town- 
ship of  Failsworth,  being  a  township  within  the  said  polling 
district  of  Manchester.  The  respondent  was  objected  to 
by  the  appellant. 

The  qualification  in  respect  of  which  the  respondent 
chained  to  be  entitled  to  vote,  was  described  in  the  column 
of  the  said  list  headed  "  Nature  of  qualification,'^  in  the 
following  words  and  figures,  namely — '^  Occupation  of  land 
and  buildings  at  a  rental  of  5(M.  and  upwards.''  It  appear- 
ed in  evidence,  that  the  respondent  occupied  land  and 
buildings,  for  which  he  paid  55/.  a  year,  under  two  different 

VOL.  vtii.  r  r  r 


Nov.  ISth. 

To  entitle  a 
partr  to  aTOts 
for  the  county, 
loider  the  2 
WilL  4,  c.  45, 
■.20,  as  a  te- 
nant from  year 
to  year  of 
''  lands  or  te- 
nements for 
which  he  is 
liable  to  a 
yearly  rent 
of  not  less  than 
50/.,  such  lia- 
bility most 
arise  out  of  a 
single  contract 
of  tenancy. 
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1844. 

Oaimbt 
AppeUsnt, 

Barrow 
Bespondent. 


landlords^  to  one  of  whom  he  paid  a  rental  of  85iL  per  aa- 
nnm^  and  to  the  other  a  rental  of  20/.  per  annum ;  that  he 
occupied  the  said  land  and  buildings  as  tenant,  and  was 
and  is  bon&  fide  liable  to  the  several  yearly  rents  aforesaid, 
amounting  together  to  the  said  sum  of  55/.  a  year ;  bat  that 
he  did  not  occupy  as  tenant  under  one  and  the  same  land- 
lord any  lands  or  tenements  for  which  he  was  or  is  boni 
fide  liable  to  pay  to  the  same  landlord  a  yearfy  rent  of  not 
less  than  50/. 

It  was  contended,  on  behalf  of  the  appellant,  that  the 
occupation  of  the  respondent  not  amounting  to  a  yearly 
rental  of  50/.  to  any  one  landlord,  he  could  not  unite  the 
two  occupations  and  rentals  so  as  to  qualify  him  to  TOte  as 
occupying  tenant  of  lands  or  tenements  for  which  he  was 
bonfi  fide  liable  to  a  yearly  rent  of  not  less  than  50/. 

The  barrister  was  of  opinion  that  the  respondent  woi  an 
occupier  of  lands  or  tenements  for  which  he  was  and  is  bonft 
fide  liable  to  a  yearly  rent  of  not  less  than  50/.  within  the 
statutes  2  Will.  4,  c.  45,  and  6  Vict  c.  18,  and  retained 
his  name  on  the  list  of  voters  accordingly. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  mentioned  and  set  forth  in  the 
above  statement  of  facts,  the  name  of  the  respondent  was 
rightly  retained  on  the  said  list  of  voters.  K  the  Court 
should  be  of  that  opinion,  the  said  list  was  to  stand  with- 
out amendment;  but,  if  the  Court  should  be  of  a  contraiy 
opinion,  then  the  said  list  was  to  be  amended  by  expung- 
ing the  name  of  the  respondent  therefrom. 


Cockbum  {Kinglake,  Serjeant,  was  with  him),  for  the  ap- 
pellant.— ^The  words  of  the  20th  section  of  the  2  WilL  ^ 
c.  45  (33),  expressly  require  an  occupation  of  lands  or  te- 


(33)  Which  enacts,  **  that  every 
male  person  of  full  age,  and  not 
subject  to  any  legal  incapacity, 
who  shall  be  entitled,  either  as 


lessee  or  assignee,  to  any  hmk 
or  tenements,  whether  of  freehold 
or  of  any  other  tenure  whatever, 
for  the  unexpired  redine,  ^At^ 
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nements  tMfthe  prescribed  value^  under  the  same  landlord, 
at  a  sin^  yearly  rent.  The  introduction  into  s.  27,  of  the 
words  ''  under  the  same  landlord/'  shews  the  importance 
•the  legislature  attaches  to  an  individual  holding :  and  in 
Sweeinum^s  Case,  1  Alcock's  Beg.  Cas.  27,  it  was  held  that 
a  party  is  not  entitled  to  be  registered  in  respect  of  two  se- 
jparate  occupations  of  a  house  and  a  building.  So,  in  the 
eaae  of  a  county  vote,  two  separate  rents  cannot  be  com- 
bined to  make  up  the  requisite  amount,  the  words  of  the 
idause  being,  ''a  yearly  rent  of  bOl,"  in  the  singular 
jtomber. 


.1844. 

Gadsby 

.Appellant^ 

Bakbow 

9    ^B^^^^W^^^^^^^^^^^^^^^^^^^^V 


CkardweU,  for  the  respondent. — ^The  20th  section  of  the 
2  WilL  4,  c.  45,  confers  the  franchise  upon  the  occupier  of 
Jands  or  tenements  liable  to  a  yearly  rent  of  not  less  than 
602.  A  comparison  of  that  section  with  the  27th,  will  place 
the  matter  beyond  doubt ;  the  introduction  into  the  latter 
•claose  of  the  words  ''under  the  same  landlord,''  clearly 
shewing  that  the  legislature  had  present  to  their  minds  the 
possibility  of  the  tenant  holding  several  tenements  under 
different  landlords.  In  the  one  case  they  thought  fit  to 
-exclude  the  vote,  and  not  in  the  other.  There  are  many 
analogous  cases  under  the  poor  law  acts,  where  a  hiring  of 
-two  different  tenements  under  different  landlords  has  been 


evter  it  may  be,  of  any  term  origi- 
nally created  for  a  period  of  not 
leas  than  nxty  years  (whether  de- 
terminable on  a  life  or  lives,  or 
not),  of  the  clear  yearly  value  of 
not  less  than  lOL  over  and  above 
all  rents  and  charges  payable  out 
of  or  in  respect  of  the  same ;  or  for 
•^tke  onezpired  residue,  whatever  it 
BMiy  be,  of  any  term  originally 
created  for  a  period  of  not  less  than 
twenty  years  (whether  determin- 
able on  a  life  or  lives,  or  not),  of 
tiie  dear  yeariy  value  of  not  less 

F  P 


than  50/.  over  and  above  all  rents 
and  charges  payable  out  of  or  in 
respect  of  the  same ;  or  who  shall 
occupy  as  tenant  any  lands  or  te- 
nements for  which  he  shall  be 
honk  fide  liable  to  a  yearly  rent 
of  not  less  than  50/.,  shall  be  en- 
titled to  vote  in  the  election  of  a 
knight  or  knights  of  the  shire  to 
serve  in  any  future  parliament  for 
the  county,  &c,  in  which  such 
lands  or  tenements  shall  be  respect- 
ively situate,"  &c. 

p2 
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1844.  held  sufficient  to  confer  a  settlement— 7%«  Kmg  r.  NoHk 
^'^^^^  CbffiiiyAam,  2D.&R.743,1B.&C.578;  TlieKfmgY.Tai^ 
kw^^  caster,  4  B.  &  Ad.  703,  1  N.  &  M.  467  (34).  A  contnu7 
construction  would  lead  to  many  difficulties  and  incon- 
gruities. 

Cockbum,  in  reply.— The  case  of  TheEbtgr.  Tike  Akai- 
itanU  of  WoatUm,  2  Ad.  &  E.  236,  shews  the  ground  upon 
which  the  decision  in  7%e  JSmg  v.  Tadeasier  proceeded. 
Before  the  59  Qeo.  3,  c.  50,  a  settlement  was  gained  by 
renting  any  kind  of  tenement :  that  statute  was  passed  to 
remedy  that  inconvenience.  The  ai^ument  on  the  part 
of  the  respondent  is  not  in  any  degree  fortified  by  die  in- 
sertion of  the  words  "  under  the  same  landlord ''  in  Sb  27; 
for,  there  the  legislature  is  speaking  of  yearly  vahitj  whore- 
as  s.  20  speaks  of  a  yearly  rent :  and,  in  the  absence  of 
anything  to  satisfy  the  Court  that  the  words  were  intended 
to  have  another  meaning,  they  must  be  constmed  accord- 
ing to  their  plain  and  ordinary  grammatical  sense. 

TiNDAL,  C.  J. — The  question  in  this  case  tarns  upon 
the  proper  construction  to  be  given  to  the  latter  part  of  the 
20th  section  of  the  2  Will.  4,  c.  45,  which  for  the  first  time 
gives  a  right  of  voting  in  three  different  and  distinct  in- 
stances ;  for,  it  is  well  known,  that,  until  the  passing  of 
that  act,  no  person  was  qualified  to  vote  in  the  election  of  a 
knight  of  the  shire,  in  respect  of  an  interest  leas  than  fine- 
hold.  That  part  of  the  clause  which  is  now  called  in  ques- 
tion provides  that  one  "  who  shall  occupy  as  tenant  any 
lands  or  tenements  tar  which  he  shall  be  bon4  fide  liable 
to  a  yearly  rent  of  not  less  than  50/.,  shall  be  entitled  to 
vote,''  &c  These  words,  as  it  appears  to  me,  not  ovij  in 
their  grammatical  construction,  but  also  in  their  legal  senses 
import  a  liability  to  a  single  yearly  rent  of  not  less  than 

(34)  But  see  The  King  v.  Banbury,  1  Ad.  &  £•  136.  3  N.  ft  IL  298. 
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50/.  If  the  legislature  had  intended  a  qualification  that 
might  be  compounded  of  divers  rents,  it  was  easy  for  them 
to  say  "  a  yearly  rent  or  rents  amounting  in  the  whole  to 
not  less  than  60//'  In  furtl^^^rance  of  this  construction  of 
the  act,  observe  to  whom  the. same  section  has  given  the 
right  to  vote  in  the  two  other  instances  referred  to.  Firsts 
it  gives  a  right  to  vote  to  *'  every  male  person  of  full  age, 
and  not  subject  to  any  legal  incapacity,  who  shall  be  enti- 
tled, either  as  lessee  or  assignee,  to  any  lands  or  tenements, 
whether  of  freehold  or  of  any  other  tenure  whatever,  for 
the  unexpired  residue,  whatever  it  may  be,  of  any  term  ori- 
ginally created  for  a  period  of  not  less  than  sixty  years 
(whether  determinable  on  a  life  or  lives,  or  not),  of  the  clear 
yearly  value  of  not  less  than  10/.  over  and  above  all  rents 
and  charges  payable  out  of  or  in  respect  of  the  same.'' 
There  can  be  no  doubt  but  that  that  right  can  only  be  ac- 
quired in  respect  of  a  single  term  of  the  required  value ; 
and  that  a  person  entitled  to  an  unexpired  residue  of  two 
or  more  terms  of  smaller  annual  value,  but  amounting  in 
the  aggregate  to  a  greater  yearly  value  than  10/.,  would  not 
thereby  gain  a  vote.  So,  in  the  second  branch  of  the 
clause,  a  right  of  voting  is  given  to  persons  in  like  manner 
entitled  ''for  the  unexpired  residue,  whatever  it  may  be, 
of  any  term  originally  created  for  a  period  of  not  less  than 
twenty  years  (whether  determinable  on  a  life  or  lives,  or 
not),  of  the  clear  yearly  value  of  not  less  than  50/.  over  and 
.  above  all  rents  and  charges  payable  out  of  or  in  respect  of 
the  same :"  there  again  we  have  a  description  of  a  person 
entitled  to  vote  in  respect  of  a  single  term.  Now,  there  can 
be  no  reason  why  the  legislature  should  in  the  third  in- 
stance have  intended  to  confer  the  franchise  in  respect  of 
several  lettings,  when  in  the  two  former  they  clearly  con- 
templated a  single  term ;  for,  there  could  be  no  ground  for 
allowing  a  tenant  under  a  parol  demise  to  make  up  his 
qualification  of  different  rents,  and  to  withhold  the  same 
adfintage  firom  one  claiming  in  respect  of  different  terms. 


1844. 

Gabsbt 
AppeUut, 

Bauiow 
RMpondait. 
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hooking,  therefore,  nt  this  section  alone,  I  haTe  no  he«t»' 
tioD  in  saying,  that,  as  irell  in  grammatical  aa  in  legal  eoD' 
•traction,  it  confers  the  right  to  vote  onl;  in  respect  oCtha 
liahility  to  a  single  yearly  rent  of  not  lees  tluut  60L  WhH 
we  come  to  the  27th  section,  which  has  been  reUed  on  ai 
supporting  the  argument  urged  on  the  part  t^the  reapoadr 
eat,  it  appears  to  me  that  the  different  wording  of  it  ntbc 
aupports  the  reading  I  have  jost  laid  down.     In  that  aaa 
tion  DO  mention  is  made  of  a  holding  nnder  any  rent,  b« 
therightofrotingis  given  to  one  who  shall  fMxmi7,aBo>B« 
or  tenant,  any  house,  &c.,  being,  either  sepuately  er  jotnU 
with  any  land  within  such  city,  &c.,  occupied  therewith  (n 
him  as  owner,  or  occupied  therewith  by  him  as  tenast 
under  (he  same  landlord,  of  the  clear  yearly  value  of  not  lew 
than  101.     But  for  tlic  restriction  that  the  house,  &c.,  uJ 
the  land  occupied  therewith,  shall  be  held  under  the  uoc 
landlord,  I  should  have  considered  that  a  qualilicatioD  un- 
der this  section  might  have  been  compounded  of  a  bou 
and  land  occupied  together  but  held  under  different  IvHi- 
lords.     It  also  seems  to  me  to  be  worthy  of  remark,  tbit 
the  73rd  section  of  the  6  Vict.  c.  18,  which  recites  the  20tk 
section  of  the  2  Will.  4,  c.  46,  and  extends  the  right  oT 
voting  to  persons  occupying  different  premises  in  saectt- 
sion,  all  the  way  through  uses  the  words  "  yearly  rent "  ii 
the  singular  number  only.     For  these  reasous,  1  think  iV 
jjropcr  construction  of  the  20th  section  is,  that  the  mycai 
B  not  entitled  to  vote,  and  that  tb«' 
retiuniug  his  natoc  » 
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that  mode  of  construing  an  act,  unless  it  be  manifest  that 
a  different  one  was  intended  or  is  required.  Is  there  any- 
thing here  to  shew  that  the  legislature  did  contemplate  an 
occupation  under  several  landlords  ?  It  may  be  that  they 
thought  the  occupiers  of  land  ought  not  to  be  subjected  to 
the  conflicting  importunities  of  two  landlords,  which  might 
make  them  uncertain  as  to  which  they  owed  allegiance  to : 
and  that  I  am  disposed  to  think  was  their  notion.  I  agree 
with  my  Lord  Chief  Justice  in  thinking  that  the  respond- 
ent was  not  entitled  to  be  registered. 


1844. 

Gadsbt 
AppeUant. 

Babbow 
Betpondoit. 


Matjle,  J. — I  also  think  the  respondent  in  this  case  was 
not  entitled  to  a  vote  for  the  county,  inasmuch  as  he  is  not 
the  occupier  or  tenant  of  any  lands  or  tenements  for  which 
he  is  bonft  fide  liable  to  a  yearly  rent  of  not  less  than  50/. 
He  clearly  is  not  within  the  words  of  the  20th  section.  He 
is  the  ooccupier  of  two  portions  of  land  under  different 
landlords,  for  one  of  which  he  is  liable  to  a  rental  of  85  JL 
per  annum  issuing  out  of  that  land,  and  for  the  other  to 
a  rental  of  20/.  per  annum  issuing  out  of  that  land ;  but 
he  occupies  no  portion  of  land  for  which  he  is  liable  to  a 
pearly  rent  of  50/.  If  a  man  takes  a  piece  of  land  at  a 
yearly  rent  of  50/.,  he  is  liable  to  the  whole  of  that  rent  for 
each  and  every  inch  of  that  land :  but  that  cannot  be  said 
where  the  taking  is  of  two  different  pieces  of  land  at  a  rent 
of  25/.  for  each.  The  present  case,  therefore,  clearly  is 
not  within  the  clause.  As  there  is  no  difficulty  of  con- 
struction in  the  words,  there  can  be  no  doubt  that  those 
who  used  them  used  them  intentionally.  The  view  we  take 
of  this  clause  is  strongly  confirmed  by  the  fact,  that  it  is 
the  only  clause  conferring  a  right  to  vote  in  respect  of  a 
liabilUy  to  pay  rent :  for,  it  is  not  the  payment  of  rent,  or 
the  value  of  the  land  occupied,  that  is  the  criterion,  but  the 
liabilUy  to  pay  rent.  The  27th  section  speaks  of  yearly 
value.  Now,  the  yearly  value  may  very  well  be  made  up 
of  different  holdings ;  but  not  so  a  liabiUly  to  pay  rent. 
Where  the  yearly  value  is  the  criterion,  the  strong  pre- 
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1844. 

Gadsbt 
AppeQant, 

Bajlbow 
Respondent. 


sumption  is  that  the  right  is  intended  to  be  confierred  in 
respect  of  the  rank  or  station  indicated  by  the  oocapation 
of  land  of  a  given  valne.  With  respect  to  the  settlement 
cases  (which^  however^  have  not  much  bearing  npon  these 
acts),  where  payment  of  a  given  amount  of  rent  was  the 
criterion,  there  was  nothing  to  shew  that  the  value  might 
not  have  been  made  up  of  several  holdings.  But  here  the 
right  is  conferred  in  respect  of  a  liabihty  arising  out  ot  a 
contract ;  and  in  this  case  no  such  contract  is  shewn.  I 
therefore  think  that  the  vote  in  question  was  impropeily 
allowed. 


Erle,  J. — ^I  am  of  the  same  opinion.  The  20th  section 
of  the  2  Will.  4s,  c.  45,  was  intended  to  give  a  qualification  to 
county  voters  in  respect  of  leasehold  property  of  the  yearly 
value  of  10/.  if  held  for  the  residue  of  a  term  originally 
created  for  not  less  than  sixty  years,  and  of  the  yearly  value 
of  50/.  if  held  for  the  residue  of  a  term  ori^nally  created 
for  not  less  than  twenty  years,  and  also  in  respect  of  the 
occupation  of  lands  or  tenements  as  tenant  firom  year  to 
year  subject  to  a  yearly  rent  of  not  less  than  50/.  The  na- 
tural meaning  of  the  words  is,  that  this  last  qualification 
does  not  exist  unless  there  is  one  tenancy  at  one  yeariy 
rent.  And  this  construction  of  the  20th  section  appears  to 
me  to  be  fortified  by  the  27th  section.  There^  the  wind 
used  is  value,  and  not  rent;  and  the  introduction  of  the 
words  ''  under  the  same  landlord,''  shews  that  the  party  to 
acquire  the  right  to  vote  must  be  one  who  is  of  suflkient 
credit  to  take  one  place,  house  and  land,  under  one  land- 
lord, of  the  yearly  value  of  10/L  Under  the  poor  law  acti^ 
the  legislature  intended  that  the  qualification  for  a  settle- 
ment should  be  the  credit  and  ability  of  the  party  to  take 
a  tenement  of  the  value  of  10/.  a  year.  The  analogy  of 
those  statutes  to  the  present,  however,  is  not  very  cogent. 
Upon  the  whole,  I  think  the  decision  of  the  revising  bar- 
rister ought  to  be  reversed. 

Decision 
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Thomas  Datis^  Appellant ;  Thomas  Waddinoton^ 

Respondent.  Thursday, 

^  Nov.  2l8t. 

At  the  Conrt  held  before  John  Mellor^  Esq.^  the  barrister  The  charter  of 
appointed  to  revise  the  lists  of  voters  for  the  Northern  divi-  a  charitable 
sion  of  the  connty  of  Northampton^  for  the  revision  of  the  oondat^'^of  a 
list  of  voters,  for  the  parish  of  Rothwell,  Thomas  Wad-  prindpalaiid 

twenty -loiir 

dington  dnly  objected  to  the  name  of  Thomas  Davis,  which  poor  and  infirm 
appeared  on  the  list  of  claimants  for  the  said  parish  of  ^d  the  ^ow^' 
Bothwell,  as  follows :—  "^"  ""^  *^ 


DaTJa,  Thomaa. 


RothwelL 


Freehold  hooaea, 
lands,  and  gar* 
dens,  as  princi- 
pal of  Jesoa 
Hospital. 


and 

EmolmDent.  i.rUi>g  out  Z^T^  "^ 
of  freehold  houses  and  elect,  nominate 
lands  belonging  to  Jesos  '^^  awign>  Ap- 

Hospital,  RothweU,    in  Point.  license, 
*^  depriTC,  expel, 

the  occupation  of  him-  andamorethe 

self,  Robert  Stafford,  and  said  principal, 

others.  ^-*  ^^'^""^  ^^^ 

to  time  placed 

there,  for  the 

He  also  dnly  objected  to  the  name  of  Robert  Bnrbidge  riSL^rSsS", 

totiea  qnoties 
sibi  ant  eomm 
nnmero  miyori 
conTcniens  fore 
▼idebitnr ;" 
and  also  im- 
powered  them 
to  make  bye- 
laws  "  concem- 


which  appeared  on  the  same  list  as  follows : — 


Bnrbidge,  Robert. 


Freehold  appoint- 
ment as  inmate 
of  Jesns  Hos- 
pital. 


Rothwell.    Freehold  appoint-    Emoluments   arising    out 

of  freehold  houses  and 
lands  belonging  to  Jesus 
Hospital,  Rothwell,  in 
the  occupation  of  my- 
self, Robert  Stafford,  and  log  and  touch- 
others,  ing  the  nomin- 
ation, elec- 
tion, order, 
gOTcmmentf 
puiiiahment,  expulsion,  amotion,  and  direction  of  the  said  principal,"  &c.  By  one  of  the  bye- 
uwa  it  was  prorided  **  that  no  principal  or  poor  man  should  be  eligible  to  be  admitted  unless 
lie  were  forty  years  of  age  at  the  least,  and  unmarried,  nor  should  they,  being  admitted,  continue 
in  die  said  hospital  unless  they  continued  to  be  unmarried  ;"  and  that,  *'  when  any  of  the  poor 
or  sick  men  should  die,  resign,  give  over  his  place,  or  for  any  offence  or  other  reatonable  cauMe 
be  remored,"  the  principal  should  give  notice  to  the  governor  whose  turn  it  was  to  nomi- 
nate a  poor  man,  of  the  same :  and  &t  bye-laws  then  proceeded  to  enumerate  certain  offenses 
which  uiould  subject  the  offender  to  expulsion  or  other  punishment.  The  rents  of  the  estatea 
belonging  to  the  hospital  were  received  by  the  governors,  who  paid  a  certain  annual  sum  to  the 
principal,  and  certain  weekly  sums  to  the  other  inmates.  The  principal  had  a  house  and  garden 
within  the  hospital ;  and  each  inmate,  on  his  appointment,  was  provided  with  a  room  and  piece 
of  ground  for  his  own  separate  use,  of  the  value  of  more  than  40ff.  per  annum,  allotted  at  the 
discretion  of  the  principal.  It  did  not  appear  that  any  principal  or  inmate  had  ever  been  ex- 
pelled : — Held,  that  neither  the  principal  nor  the  inmatea  had  sudi  an  estate  or  intereit  in  the 
uoMb  belonging  to  the  hospital  as  to  entitle  tiiem  to  vote  for  the  county. 
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1844. 

Davis 

Appellant, 

Waddinoton 

Rflspondeot. 


Fom  Of  ip* 
ppiptinwit* 


He  also  objected  to  twenty-three  other  names  appearing 
on  the  said  list,  whose  qualifications  were  described  in  like 

manner. 

It  appeared,  that  one  Owen  Ragsdale,  deceased,  left  his 
estate  for  founding  an  hospital  at  Bothwell,  to  &we  tra»> 
tees,  who  were  incorporated,  by  the  name  of  the  Grovem- 
ors  of  Jesus  Hospital,  Rothwell,  by  letters  patent  bearing 
date  in  the  38th  year  of  Elizabeth ;  that  the  goyemoirs  re- 
ceive the  rents  of  the  estates,  and  pay  to  the  principal  and 
inmates  of  the  hospital  as  follows — ^to  the  principal,  95L 
per  annum,  and  to  each  inmate  6s.  per  week;  that  there 
are  now  twenty-six  inmates,  two  having  been  added  to  the 
number  of  twenty-four,  by  recommendation  of  the  charity 
commissioners;  that,  in  accordance  with  the  bye-laws 
made  by  the  original  governors,  and  now  in  force,  the 
principal  is  elected  by  the  majority  of  governors,  and  the 
inmates  by  each  governor  in  rotation. 

The  appointments  are  in  writiug,  and  generaUy  in  the 
following  form : — 

'^  To  A.  B.,  principal  of  Jesus  Hospital,  in  Rothwell,  in 
the  county  of  Northampton. 

'^  Whereas,  C.  D.,  a  poor  man,  late  of  your  said  hospi- 
tal, is  dead ;  You,  the  said  principal,  are  hereby  to  admit 
E.  F.,  of  G.,  in  the  hundred  of  H.,  in  the  said  county,  into 
your  said  hospital,  in  the  room  and  place  of  the  said  C.  D., 
deceased,  it  beiug  my  turn,  as  one  of  the  governors  thereof, 
to  appoint  a  poor  man  to  be  placed  in  the  said  hospital 
upon  a  vacancy;  and  for  so  doing  this  shall  be  to  you  a 
sufficient  warrant.  Given  under  my  hand  and  seal  this 
day  of ,  18—.'' 

No  instance  is  recorded  of  any  principal  or  inmate  hav- 
ing been  expelled  the  hospital. 

The  principal  has  a  house  and  garden  within  the  hos- 
pital, and  each  inmate  on  his  appointment  is  provided  with 
a  room  and  piece  of  ground  for  his  own  separate  use^  of 


MICHAELMAS  TEBM,  8  yiCTOBIJE. 


839 


the  value  of  more  than  408.  per  annum,  which  is  generally 
the  room  and  garden  of  the  person  whose  death  gave  occa- 
sion for  his  appointment;  but  the  principal  exercises  a 
discretion  as  to  the  room  which  the  new  comer  is  to  use* 

There  are  also  four  halls  in  common  to  the  inmates. 

The  charter  of  incorporation  sets  forth  the  power  of  the 
governors  then  being  and  their  successors,  and  a  majority 
of  them,  "  to  elect,  nominate,  and  assign,  appoint,  license, 
deprive,  expel,  and  amove  said  principal  and  twenty-four 
poor  and  infirm  men  in  said  hospital  in  Bothwell,  in  the 
county  of  Northampton,  firom  time  to  time  to  be  placed 
there,  for  the  time  being,  or  either  of  them,  so  often  as 
it  shall  seem  to  be  convenient  to  them,  or  the  greater 
number  of  them " —  "  toties  quoties  sibi  aut  eorum  nu- 
mero  majori  conveniens  fore  videbitur/' 

The  charter  further  declares  that  the  governors  shall  be 
'*  able  to  make  fit  and  wholesome  statutes  and  ordinances 
in  writing  concerning  and  touching  the  nomination,  elec- 
tion, order,  government,  punishment,  expulsion,  amotion, 
and  direction  of  said  principal  and  twenty-four  poor  infirm 
men,  and  every  of  them,  and  concerning  and  touching  the 
stipends  and  salaries  of  the  same  principal  and  twenty- 
four  poor  infirm  men,  and  every  of  them,  and  concerning 
and  touching  the  order,  government,  demising,  leasing, 
disposition,  recovery,  and  defence  and  preservation  of  the 
manors,  messuages,  lands,  tenements,  and  hereditaments, 
goods  and  chattels,  of  aforesaid  hospital/'  It  then  gives 
the  same  powers  to  the  successors  of  the  said  governors, 
and  declares  that  such  statutes  and  ordinances  shall  not 
be  repugnant,  contrary,  or  derogatory  to  the  laws,  statutes, 
rights,  or  customs  of  the  kingdom  of  England. 

In  pursuance  of  the  power  granted  by  the  charter,  the 
original  governors  made  bye-laws  or  statutes  for  the  elec- 
tion, government,  and  removal  of  the  principal  and  poOT 
men  in  the  hospital;  by  which  it  is  ordained  that  no  prin- 
cipal or  poor  man  shall  be  eligible  to  be  admitted  unless 


1844. 

Davis 

Appelluit, 

Waddimotok 

Respondait. 
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1844.  be  be  forty  years  of  age  at  tbe  leasts  and  be  nnnuunried, 
DaVis"  ^^^  ^^^  they^  being  admitted,  continue  in  said  hospital 
Appellant,  nnless  they  continue  to  be  unmarried*  The  said  statutes 
.Respondent,  also  ordam,  "  that,  when  any  of  the  poor  or  sick  men  shall 
die,  resign,  give  over  his  place,  or,  for  any  offence,  or 
other  lawful  or  reasonable  cause,  be  removed,''  the  princi- 
pal shall  give  notice  to  the  governor  (whose  turn  it  is  to 
nominate  a  poor  man)  of  the  same.  The  statute  relating 
to  the  removal  of  the  poor  men  orders  that  every  poor  man 
dwelling  in  hospital  shall  work  at  any  trade,  according  to 
his  strength,  that  is  not  noisy  or  noisome,  and  by  no  means 
give  himself  to  '^  idleness,  drunkenness,  vagrant  lifi^  or 
begging ;''  and  the  principal  shall  inquire  and  report  to  the 
governors  which  of  said  poor  or  sick  men  shall  be  idle,  and 
which  shall  resort  to  the  ale-house  or  any  other  house  or 
place  of  great  disorder,  to  the  intei^t  that  all  said  governors, 
or  such  governors,  which,  with  the  most  part  of  the  as- 
sistants (the  assistants  are  elected  by  a  majority  of  the 
governors,  and  have  no  voice  in  appointing  the  poor :  the 
governors  elect  a  governor,  on  death  or  resignation,  firom 
the  assistants),  shall  assemble  at  the  said  house,  at  some 
convenient  time  by  any  of  governors  appointed  therefore, 
after  reasonable  notice  of  that  time  given  to  all  the  rest  of 
governors  and  assistants  for  that  time  being,  to  examine 
the  cause,  may  instantly  inflict  such  punishment  upon  the 
offenders,  by  abatement  of  their  wages,  expulsion,  or  other- 

^  wise,  as  they  shall  think  the  offence  shaU  deserve. 

Olqeotion.  It  was  objected  on  the  behalf  of  the  said  Thomas  Wad- 

dington,  that  the  claimants  above  mentioned  had  no  estate 
respectively  which  entitled  them  to  have  their  names  re- 
tained upon  the  list  of  voters  for  the  said  parish  of  Roth- 
well,  inasmuch  as  the  power  of  amotion  by  the  govemon 
contained  in  the  charter  of  incorporation,  and  which  was 
not  exhausted  or  limited  by  the  subsequent  bye-laws,  pre- 
vented them  respectively  from  acquiring  any  estate  of  free- 
hold by  virtue  of  their  appointment. 
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The  barrister  decided  in  favour  of  the  objection,  and  1844. 

ezponged  the  names  fix)m  the  list;  and  thereupon  the  ^J^* 

claimants  gave  notice  of  appeal.    The  cases  of  twenty-  AppeUimt, 

tliree  other  claimants,  whose  claims  depended  upon  the  r^^^^^^ 
same  point  of  law  were  consolidated  with  the  above. 

MaunseUj  for  the  appellant. — Under  the  charter  of  in- 
corporation which  regulates  the  hospital  in  question,  the 
appointment  of  the  principal  and  inmates  respectively  gives 
them  an  estate  for  life  (no  less  period  being  mentioned), 
defeasible  on  any  breach  of  the  bye-laws.  The  governors 
and  their  successors,  and  a  majority  of  them,  are  to  "  elect, 
nominate  and  assign,  appoint,  license,  deprive,  expel,  and 
amove ''  the  principal  and  inmates  '  toties  quoties  sibi  aut 
eorum  numero  majori  conveniens  fore  videbitur/'  The 
word  '' conveniens ''  must  receive  a  reasonable  exposition: 
it  is  not  be  treated  as  equivalent  to  "  durante  bene  placito/' 
That  this  is  so,  is  dear  from  the  bye-laws,  which  may  be  re- 
ferred to  as  a  contemporaneous  exposition  of  doubtful  words 
in  the  charter — 7%e  Mayor  of  London  v.  Long,  1  Camp.  22 ; 
TRe  Governors  of  Luton  School  v.  Scarlett,  2  Y.  &  J.  330. 
Usage  has  also  been  held  admissible  to  expound  a  charter: 
T%e  Mayor  of  IGngston-tg^on-HtUl  v.  Homer,  Cowp.  102 ; 
The  King  v.  Farlo,  Cowp.  246;  Blankney  v.  Wtnstaniey,  3  T. 
S.  279.  The  power  of  amotion  is  to  be  exercised  in  the 
way  prescribed  by  the  bye-laws,  namely,  in  case  any  of  the 
imnates  shaU  many  or  in  any  way  misconduct  themselres : 
and  misconduct  is  not  to  be  presumed.  In  Cruise's  Digest, 
VoL  8,  tit  "  Ojffice,"  §  27,  it  is  said,  that,  ''  if  an  office  is 
granted  to  a  person  quamdiu  se  bene  gesserit,  the  grantee 
has  an  estate  for  life :  for,  as  nothing  but  misconduct  can 
determine  his  interest,  no  one  can  prefix  a  shorter  time 
than  his  life,  since  it  must  be  by  his  own  act,  which  the 
law  will  not  presume,  that  his  estate  can  determine.^' 
\Tindalf  C.  J. — ^The  fee  is  in  the  trustees  or  governors : 
the  principal  and  inmates  have  no  estate  at  all ;  they  stand 
very  much  in  the  same  position  as  fellows  of  colleges.] 
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1844.       The  principal  and  inmates^  it  is  submitted,  have  an  (iqiii- 

DaVis"     table  estate  for  life :  the  governors  are  mere  tmsteet  for 

Appdknt,     them.     They  are  beneficially  interested,  and  therefore 

Waddiiioton 

RoipondMic.  irithin  the  74th  section  (35)  of  the  6  Vict.  c.  18.  Masters 
of  schools,  and  dissenting  ministers,  who  reoeiTe  their  i^ 
pointment  firom  trustees,  have  sufficient  estates  to  enaUe 
them  to  vote. 

Byks,  Sierjeant,  for  the  respondent. — ^The  claimants  in 
this  case  clearly  were  not  entitled  to  be  placed  on  the 
register.  They  do  not  claim  in  respect  oi  any  particular 
rooms  in  the  hospital,  but  for  ''  emoluments  arising  out  of 
freehold  houses  and  lands  belonging  to  Jesus  Hospital,'' 


(35)  Which— after  redtings.  26 
of  the  2  Will.  4,  c.  45,  which 
enacted  **  that  no  person  should  be 
allowed  to  have  any  vote  in  the 
election  of  a  knight  or  knights  of 
the  shire  for  or  by  reason  of  any 
trust  estate  or  mortgage,  unless 
such  trustee  or  mortgagee  were  in 
actual  possession  or  receipt  of  the 
rents  and  profits  of  the  same  estate ; 
but  that  the  mortgagor  or  cestui 
que  trust  in  possession  should  and 
might  Tote  for  the  same,  notwith- 
standing such  mortgage  or  trust  ;'* 
and  also  "  that  no  person  should 
be  registered  in  any  year  in  re- 
spect of  his  estate  or  interest  in 
any  lands  or  tenements  as  free- 
holder, copyholder,  customary  ten- 
ant, or  tenant  in  antient  demesne, 
unless  he  should  be  in  actual  pos- 
session, or  in  receipt  of  the  rents 
and  profits  thereof  to  his  own  use, 
for  six  calendar  months  at  least 
previous  to  the  last  day  of  July  in 
such  year ;"  and  also  reciting  that 
doubts  had  arisen  as  to  the  true 
intent  and  meaning  of  the  said 
first-mentioned  enactment  in  cer^ 


tain  cases— enacts  "  that  no  mort- 
gagee of  any  lands  or  tenements 
shall  have  any  vote  in  the  eleetiofi 
of  a  knight  or  knights  of  the  diire, 
or  in  the  election  of  a  member  or 
members  to  serve  in  any  fulnre 
parliament  for  any  city  or  boroqgh 
in  which  fireeholders  now  have  a 
right  to  vote,  for  or  by  reason  of 
any  mortgage  estate  therein,  un- 
less he  be  in  the  actual  possciMJon 
or  receipt  of  the  rents  and  profits 
thereof,  but  that  the  mortgagor 
in  actual  possession,  or  in  receipl 
of  the  rents  and  profits  ther^* 
of,  shall  and  may  vote  for  fSkut 
same,  notwithstanding  soch  moit> 
gage  ;  and  that  no  tmstee  of  any 
lands  or  tenements  shall  in  any 
case  have  a  right  to  vote  in  any 
such  election  for  or  by  reason  of 
any  trust  estate  therein,  bul  tiiat 
the  cestui  que  trust  in  actual  pos- 
session, or  in  the  receipt  of  the  renli 
and  profits  thereof,  though  he  may 
receive  the  same  through  ^  bands 
of  the  trustee,  shall  and  may  vote 
for  the  same,  notwidistandingsodi 
trust** 
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in  the  occupation  of  the  claimant  and  others.    They  are  not        1844. 
appointed  for  life :  bnt^  looking  at  the  terms  of  the  charter       D/y,g " 
of  incorporation,  and  at  the  bye-laws,  it  is  plain  that  they     AppeUant, 
are  removable  at  the  discretion  of  the  governors,  or  the    RMpondent. 
nugority  of  them^  for  marrying,  for  idleness,  and  for  vari- 
tms  other  canses,  so  often  as  it  should  be  thought  conve- 
nient.   What  amounts  to  an  estate  for  life,  may  more  fitly 
be  discussed  in  the  next  case. 

Maunsell,  in  reply,  referred  to  Co.  Litt.  42.  a.,  fFUkinson 
T.  MaHn,  2  C.  &.  J.  686,  2  Tyr.  544,  and  the  note  to  the 
case  of  Wynne  v.  Wynnet  2  Man.  &  Or.  8. 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  parties  who 
daimed  to  be  registered  in  this  case  did  not  take  a  free- 
liold  interest  in  the  property  in  question.  The  charter  by 
which  the  trustees  or  governors  of  the  hospital  were  in- 
corporated gives  them  power  to  appoint  a  principal  and  a 
given  number  of  inmates,  and  also  gives  in  general  terms 
power  to  them,  or  a  majority  of  them,  to  deprive,  expel,  and 
amove  the  said  principal  and  twenty-four  poor  and  infirm 
men  in  the  said  hospital,  from  time  to  time  to  be  placed 
there,  for  the  time  being,  or  either  of  them, "  toties  quoties 
dbi  aut  eorum  numero  majori  conveniens  fore  videbitur.'' 
I  can  scarcely  conceive  words  more  general  or  giving  a 
more  wide  discretion.  And,  though  it  has  been  contended 
that  the  bye-laws  and  usages  are  to  be  taken  as  a  mean  of 
expounding  the  words  of  the  charter  (from  which  as  a 
general  proposition  I  do  not  dissent),  it  does  not  appear  to 
me  that  they  carry  the  case  any  further.  The  bye-laws 
provide,  amongst  other  things,  that  the  principal  and 
inmates  may  be  removed  for  any  offence  or  other  reason- 
able eaute.  The  governors,  therefore,  have  power  to  remove 
the  inmates  for  other  causes  than  for  misconduct:  and 
one  may  easily  conceive  that  many  reasonable  causes  of 
removal  may  exist  apart  from  misconduct ;  for  instance, 


814  IN  THE  COMMON  PLSAS^ 

1844.  one  of  them  might  suddenly  acquire  great  wealth,  in  which 
^  DaVi8  ^^^^^  ^^  would  be  inconvenient  that  he  should  continue  a 
AppeUant,     burthen  upon  the  charity,  and  highly  reasonable  to  iemo?e 

WaDDINOTON.  ^.,4.  ,Ti  t_^  :■ 

Regpomknt.  him.  Being,  therefore,  removable  at  the  reaaonable  and 
just  discretion  of  the  governors,  or  the  miyority  of  them, 
these  persons  clearly  had  no  such  freehold  interest  in  the 
emoluments  arising  out  of  the  houses  and  lands  belonging 
to  the  hospital  as  to  entitle  them  to  be  registered  as  voters 
in  respect  thereof. 

CoLTMAN,  J. — Had  the  words  of  the  charter  been  mote 
general,  impowering  the  governors  or  the  majority  of  them 
to  remove  any  inmate  as  often  as  it  should  be  convenient, 
there  might  have  been  some  ground  for  the  argnment  that 
has  been  pressed :  but  the  words  are,  so  often  as  it  shaU 
seem  convenient  to  them  or  a  mqjority  qfthem.  I  think 
these  parties  clearly  acquired  no  estate  for  life. 

Maule,  J. — ^The  question  is  whether  the  appellants  had 
an  equitable  estate  for  life  in  the  property  of  the  hospital, 
the  legal  fee  of  which  is  in  the  trustees  or  governors.  The 
degree  of  estate  or  interest  each  inmate  has,  must  of  course 
depend  upon  the  power  of  appointment  by  the  govemois. 
That  power  is  limited  by  the  words  of  the  charter,  out  of 
the  words  of  which  the  governors  cannot  travel.  Now,  the 
enabling  clause  impowers  the  governors  then  being  and 
their  successors,  and  a  majority  of  them,  ''to  elect,  nomi- 
nate and  assign,  appoint,  license,  deprive,  expel,  and  i^ 
move  said  principal  and  twenty-four  poor  and  infirm  men 
in  said  hospital  in  Rothwell,  in  the  county  of  Northampton, 
from  time  to  time  to  be  placed  there,  for  the  time  beiiig^ 
or  either  of  them,  toties  quoties  sibi  aut  eorum  numero 
majori  conveniens  fore  videbitur.''  This  charter  was 
written  in  the  Latin  language  in  the  time  of  Elisabeth,  fiir 
the  purpose  of  fixing  its  meaning  with  more  certainty: 
and  the  words  used  meant  the  same  thing  in  the  reign  of 


^ 
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Queen  Elizabeth  as  they  did  in  the  time  of  Augustus 
Caesar^  and  as  they  do  now  in  the  reign  of  Queen  Yietoria — 
as  often  as  it  shall  seem  convenient  to  them  or  to  the 
major  part  of  them.  An  appointment  like  this  merely 
gives  the  parties  an  interest  of  an  uncertain  nature,  subject 
to  removal  at  the  discretion  of  the  governors.  It  is  evident 
from  the  bye-laws  made  by  them,  that  the  governors 
thought  that  this  charter  gave  them  an  arbitrary  power  in 
this  respect ;  for,  provision  is  made  for  the  removal  of  an 
inmate  in  the  case  of  marriage,  which  might  be  no  impro- 
priety or  inconvenience.  This  case  is  not  like  those  re- 
ferred to,  where,  the  estate  being  vested  in  the  party,  it  has 
been  held  to  be  not  the  less  a  freehold  interest  because  de- 
feasible in  the  event  of  misconduct.  But  here  the  original 
creation  of  the  interest,  whatever  it  is,  is  one  which  limits 
its  duration  to  the  discretion  of  the  incorporated  governors. 
It  is  not,  therefore,  within  the  class  of  freehold  interests 
in  respect  of  which  the  legislature  intended  to  give  a  right 
to  vote. 


1844. 

Davis 

Appellant, 

Waddinoton 

Respondent. 


Eble,  J. — I  am  also  of  opinion,  for  the  reasons  already 
given,  that  the  decision  of  the  revising  barrister  was  right. 
The  appointment  must  be  made  according  to  the  charter : 
and  the  only  power  given  by  the  charter  is,  to  appoint  for 
such  time  as  it  should  seem  convenient  to  the  governors  or 
to  the  major  part  of  them.  That  clearly  gives  not  an  estate 
for  life  to  the  appointees.  The  bye- laws  do  not  and  could 
not  restrict  the  power  of  the  governors  as  to  the  time  and 
mode  of  appointing :  they  point  out  grounds  upon  which 
the  governors  may  well  act  in  the  exercise  of  their  discre- 
tion, but  do  not  restrain  its  exercise.  The  actual  duration 
of  the  estates  from  the  time  of  Elizabeth  to  the  present  day, 
in  no  degree  alters  the  nature  of  the  interest.  There  are 
many  tenants  from  year  to  year  whose  ancestors  have  suc^ 
oessively  occupied  the  same  premises  for  generations. 


Decision  affirmed. 


VOL.  VIII. 
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Nov,  2\gt, 

Burleigh  Hos- 
pital is  a  free, 
hold  building, 
difidedinto 


John  Dauntect  Simpson,  Appellant;  Nelson  Wilkin- 

soN,  Respondent* 

Am  a  Conrtheld  before  John  MeUor^Esq.,  the  banister  doJ^ 
appointed  to  revise  the  lists  of  voters  for  the  Northern  divi- 
sion of  the  county  of  Northampton,  for  the  revision  of  the 
which 'is  of  the    Hst  of  votcrs  for  the  parish  of  St.  Martin's,  Stamford  Baron, 
annual  Taiue  of   JqJjjj  Dauntccy  Simpson,  of  Peterborough,  in  the  said 

county,  on  the  register  of  voters  for  the  said  Northern  divi- 
sion, for  the  parish  of  Castor,  duly  objected  to  the  name  of 
Henry  Allen  being  retained  on  the  register  of  voters  for 
the  said  Northern  division  of  the  county  of  Norduunpton. 
key  of  his  own   The  name  and  description  of  the  said  Henry  Allen  on  the 

room,  and  the 

said  register  for  the  said  Northern  division  were  as  fol- 


4/.,  and  is  se- 
parately inha- 
Mted  by  a 
bedesman,  ap- 
pointed under 
certain  rules. 
Eachbedes. 
man  keeps  the 


low: — 


Name. 

Place  1^  Abode, 

Natmre  qf  Qj^LaU- 
fleatum. 

1 

Si.  MmHim't     \ 
Paruk.         ' 

Henry  Allen. 

Lord    Burghley's 

Hospital,  St. 
Martin's,  Stam- 
ford Baron. 

Freehold  Tene- 
ment  or  Room. 

Henry  AUen,     | 
OcftupMr. 

successor  of 
each  deceased 
bedesman  oc- 
cupies the  same 
room  as  did  his 
predecessor. 
No  charter, 
deed,  or  other 
document  re- 
lating to  the 
foundation 
could  be  dis- 
coTcred.  The 
ordinances  re- 
tain feoffees''  He  also  objected  to  the  names  of  twelve  other  persons  whose 
^^^^'■^*^'  qualifications  on  the  list  of  voters  were  described  in  like 
were  known.      manner,  and  depended  upon  the  same  facts. 

By  these  rules,  '  r  x- 

which  bore  date  Hcury  Allen  was  appointed  by  the  Marquis  of  Exeter  to 
August,  1597,  ^  ^^^  of  the  bedesmen  of  the  hospital  hereinafter  described, 
oth^thii°°*"*  in  the  room  of  William  Benson,  deceased.  The  following 
pronded  that  is  a  copy  of  the  appointment,  duly  stamped ; — 
admitted  who  "  ^^  it  kuown  that  I,  the  Most  Honourable  BrownloWi 
d?^kSrt!1dui.  Marquis  and  Earl  of  Exeter,  ^nd  Baron  of  Bui^hley,  have 

terer,  &c.,  and 

that  any  one  so  afflicted,  or  guilty '  of  any  of  the  offences  specified,  should  be  dSmpimotd ;  bat 

there  was  no  instance  on  record  of  a  bedesman  having  ever  been  displaced. 

The  bedesmen  having  claimed  to  be  entitled  to  vote  for  the  county  in  respect  of  their  teversl 
interests,  the  barrister  decided  that  a  legal  foundation  might  be  presumed,  not  nfirrasirilj 
investing  the  claimants  with  a  corporate  character,  and  that  they  were  respectively  entitiled  to  s 
separate  fineehold  estate  in  their  rooms  respectively: — Held,  that  his  condusioik  was  i%ht  ia 
point  Of  law,  and  warranted  by  the  fticts. 
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nominated  and  appointed,  and  by  these  presents  do  nomi- 
nate and  appoint,  Henry  Allen,  of  Stamford,  in  the  county 
of  Lincoln,  to  be  one  of  the  brethren  of  the  hospital  in  9t. 
Martin's,  Stamford  Baron,  in  the  county  of  Northampton, 
in  the  room  and  place  of  William  Benson,  lately  deceased. 
And  I  do  hereby  require  and  direct  that  the  said  Henry 
Allen  be  accordingly  admitted  into  the  brotherhood  of  the 
said  hospital,  and  have,  receive,  and  enjoy,  all  benefits, 
profits,  and  advantages  which  as  one  of  the  brethren  there- 
of he  ought  to  have,  receive,  and  enjoy.     Given  under  my 

hand,  this  22nd  day  of  May,  1834. 

« {Sifffied)    Exeter.'' 

In  the  parish  of  St.  Martin's,  Stamford  Baron,  is  a  free- 
hold building  called  by  the  names  of  ^'  Burleigh  Hospital," 
or  occasionally,  "  St.  Martin's  Hospital,"  which  is  divided 
into  several  rooms,  each  of  which  is  separately  inhabited  by 
a  bedesman  appointed  under  the  rules  hereinafter  men- 
tioned, and  by  which  the  hospital  is  governed.  Each 
bedesman  keeps  the  key  of  his  own  room,  and  the  succes- 
sor of  each  deceased  bedesman  occupies  the  same  room  as 
did  his  predecessor.  These  rooms  are  on  the  ground  floor. 
The  upper  story  of  the  building  extends  over  all  the  said 
rooms,  and  is  let  as  a  granary  by  the  warden  and  bedesmen, 
at  an  entire  rent,  which  they  divide  amongst  themselves 
equally.  Each  room  occupied  is  of  the  annual  value  of  4/., 
independently  of  the  rent  received  for  the  granary.  The 
hospital  is  not  rated  to  any  parochial  rates,  nor  are  any  of 
the  bedesmen  rated  in  respect  of  their  rooms. 

The  said  Henry  Allen  was  duly  qualified  for  admission 
according  to  the  rules  and  ordinances  by  which  the  hos- 
pital is  governed  (a  copy  whereof  was  annexed  to,  and  was 
to  be  taken  as  part  of  the  case).  No  person  appointed  and 
admitted  as  a  bedesman  had  ever  been  known  to  be  re- 
moved during  his  life.  No  deed  of  any  description  could 
be  found  relating  to  the  hospital.  All  the  proper  offices 
and  places  of  deposit  had  been  searched,  and  no  trace  of 
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any  original  rules  and  ordinances^  or  of  any  charter,  deed, 
or  other  document  relating  to  it,  had  been  discovered; 
neither  did  any  enrolment  under  the  39  Eliz.  c  5.  exist, 
or  any  letters  patent.  The  rules  refer  to  certain  ''  feoffees 
and  their  heirs  /'  but  none  are  known. 

It  was  proved  that  the  hospital  was  governed  strictly  by 
the  printed  unsigned  copy  of  the  rules  and  ordinances 
which  was  produced  from  the  hospital,  where  it  was 
usually  hung  up  in  the  common  dining  room.  There  was 
no  trace  of  any  common  seal ;  neither  did  there  appear  any 
record  of  the  warden  and  brethren  suing  or  being  sued  in 
any  corporate  name  or  by  any  bye-laws  made  by  them ; 
nor  had  they  ever  been  summoned  on  juries. 

The  foreman,  according  to  the  ordinances,  is  called  the 
warden  of  the  almshouse  of  Lord  Barleigh,  and  the  other 
twelve,  the  almsmen  or  bedesmen.  The  sum  of  2/.  14#. 
weekly  is  paid  by  the  steward  of  the  Marquis  of  Exeter  to 
the  warden  of  the  hospital,  out  of  the  rents  of  Cliffe  Park, 
for  himself  and  the  bedesmen. 

The  Marquis  of  Exeter  is  the  heir  male  of  Sir  William 
Cecil  in  the  copy  of  the  ordinances  mentioned,  and  the 
owner  of  his  house,  and  Lord  of  Burghley,  and  has  re- 
cently repaired  the  hospital  at  his  own  expense. 

It  was  contended  on  the  part  of  the  objector — ^first,  that, 
if  the  claimants  had  any  freehold  estate,  they  had  such 
estate  only  as  members  of  a  corporation  aggregate — se- 
condly, that  they  had  no  freehold  estate  at  all — ^thirdly, 
that,  even  if  they  had  any  freehold  estate,  it  was  an  estate 
in  joint-tenancy  in  the  hospital,  and  not  a  separate  and 
exclusive  estate  in  the  rooms,  and  that  the  claims,  there- 
fore, were  bad. 

The  barrister  over-ruled  these  several  objections,  and 
decided  to  retain  the  name  of  the  said  Henry  Allen,  and 
also  the  names  of  the  said  twelve  other  persons  respect- 
ively on  the  list  of  voters  for  the  said  parish  of  St.  Mar- 
tin's, Stamford  Baron ;  being  of  opinion,  that,  under  the 
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eircumstancesy  a  legal  foundation  might  be  presumed^  not        1844. 
necessarily  investing  the  claimants  with  a  corporate  charac-       simpson 
ter,  and  that  they  were  respectively  entitled  to  a  separate      Appellant, 

W  ILtKINSON 

freehold  estate  in  their  rooms  respectively.  Respondent. 

The  ordinances  referred  to  in  the  case  were  as  follow : — 

Ordinances  made  by  Sir  William  Cecily  knight  of  the  Ordinances. 
order  of  the  Garter^  Baron  of  Burghley^  for  the  orders  and 
government  of  thirteen  poor  men  (whereof  one  to  be  the 
warden)  of  the  hospital  in  Stamford  Baron^  in  the  county 
of  Northampton,  to  remain  in  a  chest  in  a  chamber  in  the 
said  hospital,  locked  up  with  two  several  locks,  the  keys 
whereof  to  remain  in  the  custody  of  the  vicar  of  St.  Mar- 
tin's and  the  bailiff  of  the  manor:  Yicessimo  Augusti, 
Anno  tricessimo  nono  Eliz.  reg.,  at  Anno  Dom.  1597. 

''  1.  The  first  five  shall  be  named,  chosen,  and  admitted 
by  me,  William,  Lord  Burghley,  during  my  life,  and  after 
by  my  heir  male  that  shall  be  owner  of  my  house  and 
Lord  Burghley,  whereof  the  foremost  shall  be  called  the 
warden  of  the  almshouse  of  the  Lord  Burghley. 

"  2.  The  next  four,  that  is,  the  sixth,  seventh,  eighth, 
and  ninth,  shall  be  named  and  admitted  by  the  vicar  of 
St.  Martin's  for  the  time  being,  the  bailiff  of  the  manor  of 
Stamford  Baron,  in  the  county  of  Northampton,  and  the 
eldest  churchwarden  of  St.  Martin's,  and  by  them  that 
shall  be  resident  in  the  Nunnery,  otherwise  called  Saint 
Michael's,  and  in  the  inn  called  the  George,  in  Stamford 
Baron,  or  the  greater  number  of  them. 

'^  8.  The  last  four,  viz.  the  tenth,  eleventh,  twelfth,  and 
thirteenth,  shall  be  named  and  admitted  by  them  that 
shall  be  for  the  time  aldermen  of  the  borough  of  Stamford, 
in  the  county  of  Lincoln,  and  by  the  recorder  of  that  town, 
the  steward  and  bailiff  of  the  said  manor  of  Stamford,  or 
the  major  part  of  them,  whereof  the  aldermen  to  be  one. 

"  4.  Item.  The  vicar  of  St.  Martin's,  or  the  curate  of 
the  church  for  the  time  being,  shall  keep  a  register  in 
writing  of  the  names  and  surnames  of  all  the  said  poor 
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men,  which  book  shall  be  kept  in  the  vestry  within  the 
chancel  of  St.  Martin's  church,  and  shall  be  written  in 
order,  beginning  with  the  name  of  the  warden^  and  then 
of  the  first  four,  and  following  the  second  four,  and  lastly 
the  last  four ;  and  shall  be  signed  with  the  hands  of  the 
bailiff  of  the  manor  of  Stamford  Baron,  and  of  the  steward 
of  that  manor ;  and  so  yearly  renewed,  as  cause  shall  re- 
quire, upon  the  decease  or  change  of  any  of  the  said  poor 
men :  and  a  duplicate  of  this  book  shall  be  deliyered  to  the 
aldermen  of  Stamford,  to  be  kept  with  the  records  of  the 
town,  thereby  to  know  how  the  numbers  shall  continue. 

"  5.  When  the  warden  and  any  other  of  the  twelve  shall 
die,  or  any  of  their  places  become  void,  the  place  of  such  as 
shall  die  or  become  void,  being  either  the  warden  or  one 
of  the  number  of  the  first  four,  shall  be  supplied  by  the 
Lord  Burghley  for  the  time  being ;  and  so  the  place  of  any 
of  the  second  four  dying  or  becoming  void,  shall  be  sup- 
plied by  the  aforesaid  vicar  and  the  parties  authorised  to 
name  the  second  company  of  four;  and  the  like  shall  be 
observed  by  the  aldermen  of  Stamford,  and  the  others 
joined  with  them,  for  supplying  the  places  of  the  last  four 
as  shall  from  time  to  time  become  void. 

^'  6.  Item.  If  the  parties  before  named,  or  the  major 
part  of  them,  shall  not  supply  the  void  places  of  such  as 
have  been  first  chosen  by  them  within  twenty-eight  days 
after  the  same  shall  be  void,  the  same  shall  be  supplied  by 
any  two  others  of  them  that  are  authorized  to  nominate 
any  of  the  said  twelve ;  and,  in  default  of  such  nomination, 
the  Lord  of  the  House  of  Bui^hley,  and  his  heirs  male, 
shall  supply  the  same  within  two  months ;  and,  in  de&ult 
thereof,  some  one  or  two  of  the  feoffees,  or  their  heirs,  to 
whom  the  annuity  of  100/.  is  granted,  that  shall  dwell 
near  Burghley,  shall  supply  the  same. 

"  7.  Item.  The  warden  of  the  house  shall  have  yearly 
a  gown  cloth  of  three  yards,  and  of  8#.  per  yard ;  and  eveiy 
€i  the  others  shall  have  every  year  a  gown  cloth  of  three 
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yards  at  6s.  Sd.  the  yard^  of  such  colour  as  the  livery  coats 
of  the  Lord  Burghley^  or  his  heirs^  shall  be  for  the  time ; 
which  shall  be  provided  and  bought  by  the  bailiff  of  the 
manor  of  Stamford  Baron^  and  by  the  oversight  of  the 
vicar  of  St.  Martin's^  and  the  aldermen  of  Stamford. 

"  8.  Item.  In  the  nomination  of  the  said  warden  and 
twelve  poor  men^  these  circumstances  following  shall  be 
observed  or  else  none  otherwise  named  shall  be  allowed : — 

"  9.  Firsts  every  one  so  to  be  named  shall  be  presented 
in  the  church  of  St.  Martin's^  upon  a  Sunday  in  the  fore- 
noon,  to  the  vicar  of  the  said  churchy  and  by  him  to  be 
allowed  to  be  of  honest  Christian  profession^  and  able  and 
well  disposed  to  say  the  Lord's  prayer^  the  Greedy  and  to 
learn  to  answer  to  the  ten  Commandments,  as  are  prescribed 
to  such  as  are  catechised. 

"  10.  Item.  None  shall  be  admitted  thereto  but  such  as 
shall  have  been  bom  in  the  counties  of  Northampton,  Lin- 
coln, or  Rutland,  or  that  have  dwelt  for  the  space  of  seven 
years  within  seven  miles  of  the  borough  of  Stamford,  ex- 
cept the  Lord  of  Burghley  shall  for  some  reasonable  cause 
dispense  therewith;  neither  shall  any  be  thereto  allowed 
that  are  under  thirty  years  of  age,  or  that  hath  any  cer- 
tainty of  living  above  the  value  of  58«.  4J.  by  the  year, 
nor  any  that  is  known  to  be  diseased  of  any  leprosy,  or 
the  pox,  called  the  French  pox,  nor  any  drunkard,  barre- 
tor,  or  infamous  for  adultery,  these  and  like  faults. 

'*  11.  IteiA.  The  said  poor  men  shall  and  may,  as  near 
may,  be  chosen  out  of  such  as  have  been  either  honest 
soldiers,  or  workmen,  as,  masons,  carpenters,  or  other  arti- 
sans of  handicraft,  or  labourers  in  any  work  or  in  hus- 
bandry, or  servants,  that  are  by  sickness  or  any  other  im- 
pediment unable  to  get  their  livings  by  their  handiwork  or 
by  daily  service  as  before  time  they  have  done  :  and  if,  after 
they  shall  have  been  chosen  to  the  places,  any  of  them  shall 
fall  into  such  infirmities  or  infectious  diseases,  or  be  justly 
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infamed  and  convinced  of  such  notable  vices  as  above  in 
the  next  former  article  mentioned,  they  shall  be  displaced 
by  them  by  whose  authority  they  were  placed :  and  their 
allowance  to  cease  within  fourteen  days  after  their  dis- 
placing ;  against  which  time  their  places  shall  be  supplied 
by  such  as  have  displaced  them. 

'^  12.  Item.  None  of  the  said  thirteen  poor  men  shall  in 
any  ale-house  or  other  place  play  at  cards,  dice,  or  any 
other  unlawful  game ;  but,  if,  after  once  warning  given  to 
them  by  the  vicar  of  St.  Martin's,  or  of  the  bailiffs  of  Stam- 
ford Baron,  or  of  the  manor  of  the  borough  of  Stamford, 
to  forbear  from  such  unlawful  play,  shall  be  the  second 
time  committing  such  offence  prohibited,  he  shall  be  re- 
moved from  his  place,  and  shall  receive  no  more  weekly 
relief,  except,  acknowledging  his  fault,  and  promising  of 
amendment,  he  shall  be  restored  by  the  said  vicar  and 
bailiff  and  two  other  of  the  number  that  first  placed  him. 

*'  13.  Item.  Every  of  these  poor  men  shall  resort  in  their 
livery  gowns  to  the  common  prayers  every  Sunday,  Wed- 
nesdays, and  Fridays,  and  holy  days,  to  St.  Martin's  church, 
a  morning  and  evening  prayers,  and  shall  sit  and  kneel  in 
some  convenient  place  appointed  by  the  churchwardens; 
neither  shall  any  of  them  be  absent  from  the  church  at 
such  times,  without  just  cause  by  sickness,  to  be  notified 
to  the  vicar,  and  to  be  allowed  by  him ;  and,  for  every  sack 
fault,  not  excusable,  the  parish  clerk  shall  have  6d.  out  of 
his  week's  wages  allowed  him  by  the  poor  man  that  shall 
make  default. 

**  14.  Item.  There  shall  be  paid  to  the  said  warden  and 
to  the  other  twelve,  by  the  vicar  of  St.  Martin's  and  the 
bailiff  of  the  manor,  in  St.  Martin's  church,  or  by  one  of 
them,  every  Sunday,  after  evening  prayer,  these  sums  fol- 
lowing, viz.  to  the  warden  of  the  hospital  the  sum  of  St. 
for  the  week  following,  and  to  every  of  the  other  twelve 
the  sum  of  2s.  4d.  for  the  week  following,  saving  to  the 
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pariah  clerk  his  due  for  the  defaults  before  committed^ 
if  any  shall  be^  as  is  above  expressed,  which  he  shall  also 
receive  at  the  same  time. 

*'  15.  Item.  All  the  poor  men  that  shall  be  unmarried^ 
and  not  interclusive  sick^  shall  lodge  every  night  in  the 
common  house^  without  some  special  impediment  to  be 
allowed  by  the  vicar  or  by  the  bailiff  of  the  manor  of 
Stamford  Baron ;  and  such  as  shall  be  married  may  live 
with  their  wives  out  of  the  common  house^  so  as  the  same 
be  within  the  parish  of  St.  Martin's^  or  within  the  borough 
of  Stamford ;  but  yet  they  shall  be  bound  one  night  in  a 
month  to  lodge  with  their  fellows  in  the  common  house, 
upon  pain  of  the  loss  of  one  week's  wages,  which  shall  be 
paid  to  the  poor  men's  box  in  St.  Martin's  church. 

"  16.  Item.  None  of  these  shall  go  abroad  in  their  gowns 
out  of  the  bounds  of  St.  Martin's  parish,  or  out  of  the 
borough  of  Stamford,  and  the  liberties  thereof. 

*'  17.  Item.  The  vicar  of  St.  Martin's,  or  the  minister, 
shall,  upon  the  first  Sunday  of  every  quarter  of  the  year, 
assemble  them  together  in  the  church,  before  evening 
prayer,  and,  severing  them  asunder,  hear  them  say  the 
Lord's  prayer,  the  Creed,  and  to  answer  to  the  Command- 
ments ;  and  such  as  will  not  in  convenient  time  learn  and 
be  able  to  say  the  same,  shall  be  avoided  from  his  room 
.after  fourteen  days'  space  given  him  to  learn  the  same; 
and  the  vicar  or  minister  shall  have  for  his  labour  5«. 
.every  such  Sunday,  and  the  parish  clerk  12d.  for  attending 
upon  the  vicar. 

"  18.  Item.  They  shall  every  first  Sunday  of  every  quar- 
ter go  to  Burghley  House,  if  the  Lord  Burghley  or  the  Lady 
his  wife  shall  there  keep  household,  and  there  shall  dine 
at  one  table  together  in  the  hall,  where  they  shall  have 
two  messes  of  meat,  every  mess  of  two  dishes,  one  of  pot- 
tage and  boiled  meat,  and  the  other  of  roast,  if  it  be  not 
fasting  day ;  and,  if  it  be  fish  day,  they  shall  have  two 
like  messes  of  white  meat  and  fish ;  for  the  charge  whereof 
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be  tliat  shall  dwell  at  Burghley  as  the  heir  of  the  home 
shall  defray  the  same^  or  else^  in  case  of  the  absence  of 
the  said  Lord  Burghley  or  the  lady  his  wife  firom  the 
house^  payment  shall  be  made  out  of  the  yearly  sum  of 
the  annuity  to  the  said  thirteen  poor  men,  after  the  rate 
of  4J.  a  piece,  to  be  paid  by  the  baiUff  of  the  manor;  or 
by  such  as  shall  be  authorised  to  receive  the  annuity  and 
to  distribute  it  according  to  these  orders ;  and  the  same  to 
be  allowed  upon  the  accompts. 

"  19.  Item.  If  at  any  time  he  that  shall  be  my  heir  of 
my  house  at  Theobalds,  in  Hertfordshire,  shall  come  to 
Burghley,  or  Stamford,  the  said  poor  men  shall  present 
themselves  dutifully  unto  him,  and  shall  offer  any  serrioe 
they  can  do  to  him,  in  memory  of  the  founder  William 
Lord  Burghley,  ancestor  of  the  said  owner  of  Theobalds. 

'*  20.  Item.  If  any  doubt  or  question  shall  arise  upcm 
the  words  or  meaning  of  these  former  articles  or  ordinances, 
the  resolution  or  determination  thereof  shall  be  made  and 
in  writing  delivered  to  the  vicar  of  St.  Martin's,  by  the 
Bishop  of  Peterborough,  or  by  the  Dean  and  any  one  Pre- 
bendary of  the  church  of  Peterborough,  whereonto  all  par> 
ties  shall  yield  and  obey. 

^'21.  Item.  As  these  poor  men  shall  have  at  the  first 
their  several  rooms  allowed  them  in  the  almshouse,  so  shall 
they,  during  their  Iive9,  or  their  continuance  m  their  plaeetf 
continue  their  lodgings,  and  every  one  as  he  shall  anooeed 
to  the  void  places,  so  shall  he  succeed  in  the  lodging,  with- 
out any  change. 

"  22.  Item.  All  the  twelve  shall  at  their  entries,  openly 
in  St.  Martinis  Church,  promise  to  be  obedient  to  the  war- 
den of  the  house  in  all  things  that  he  shall  advise  them  6x 
the  observation  of  the  orders  of  these  articles  prescribed; 
and,  if  any  of  them  shall  wilfully  refuse  to  observe  the 
same,  he  shall  complain  thereof  to  the  Lord  Bui^hley  tat 
the  time  being,  or,  in  his  absence,  to  the  vicar  and  bailiiF 
of  the  manor,  who  shall  remove  such  a  wilful  person  firom 
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the  place  whereuiito  they  did  first  name  him^  and  shall  ap- 
point another. 

''  23.  Item.  During  the  life  of  me,  the  Lord  Bnrghley, 
he  that  shall  be  my  bailiff  of  the  manor  of  Stamford  Baron 
shall  receive  the  said  annnity  of  100/.  out  of  my  lands  here- 
tofore called  Cliffe  Park,  in  the  county  of  Northampton, 
and  with  the  privity  of  the  aldermen  of  Stamford,  or  the 
vicar  of  St.  Martin's,  make.payment  thereof  according  to 
^ese  orders ;  and  the  rest  that  shall  remain  upon  his  yearly 
aoeompts  to  be  employed  in  the  repairs  of  the  house,  or 
apon  the  poor  prisoners  in  any  goal  in  the  borough  of  Stam- 
ford, by  the  appointment  of  the  aldermen,  vicar,  and  re- 
corder of  Stamford  for  the  time  being,  before  whom  the 
said  bailiff  shall  make  yearly  his  accompts  the  2nd  day  of 
November.  And,  after  my  decease,  if  the  said  aldermen, 
vicar,  and  recorder  of  Stamford  for  the  time  being  shall  not 
like  to  continue  the  said  bailiff  for  the  said  service,  they 
shall  name  and  appoint  either  such  as  shall  be  bailiff  of  the 
borough  of  Stamford,  or  such  as  shall  be  inhabitants  in  the 
inn  or  house  called  the  George,  of  Stamford  Baron,  or  in 
the  seat  of  St.  Michael's  Nunnery,  or,  in  default  of  them, 
such  others  as  shall  meet  for  that  purpose  with  the  consent 
of  the  Lord  Burghley  for  the  time  being,  or  any  two  of  the 
feoffees ;  which  accompt  shall  be  also  yearly  after  the  last 
of  November  presented  to  the  Lord  Burghley,  if  he  shall 
be  then  residing  at  Burghley,  or,  in  his  absence  from  thence, 
to  some  one  of  his  feoffees. 

'*  24.  Item.  The  said  annuity  shall  be  paid  by  the  bailiff 
or  farmers  of  Cliffe,  every  quarter  of  the  year,  to  the  bailiff 
of  the  manor  of  Stamford  Baron  (that  is  to  say)  25/.  at  or 
before  the  feast  of  St.  Michael  the  Archangel,  and  so  ac- 
cordingly by  even  portions ;  of  which  said  money  the  bailiff 
shall  weekly  make  payment  of  the  above  said  sums  as  afore 
ia  expressed ;  and  now  for  the  first  payment  he  shall  begin 
the  first  Sunday  after  the  feast  of  St.  Michael,  and  so  con- 
tinue weekly. 
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"  25.  Item.  There  shall  also  be  provided  by  the  said 
bailiff^  by  the  privity  and  consent  of  the  aldermen  of  Stam- 
ford^ and  the  vicar  of  St.  Martin's^  gowns  for  every  of  them 
according  to  the  value  above  mentioned,  which  shall  be  de- 
livered them  yearly,  the  Monday  after  the  first  Sunday  after 
Michaelmas. 

'^26.  Item.  There  shall  be  also  during  the  term  of 
twenty-one  years  from  the  feast  of  St.  Michael  the  Arch- 
angel last  past,  yearly  delivered  out  of  the  woods  of  Cliffe 
Park  thirteen  loads  of  firewood  for  the  said  thirteen  poor 
people  abiding  at  the  said  hospital,  by  Roger  Dale,  gentle- 
man, farmer  and  tenant  of  Cliffe  Park,  his  executors  or  as- 
signs, which  thirteen  loads  the  said  Roger  Dale,  his  execu- 
tors or  assigns,  are  bound  by  covenant  to  cause  yearly  to 
be  carried  to  the  said  hospital  at  some  convenient  time  be- 
fore the  feast  of  All  Saints ;  and,  after  the  end  of  the  said 
one-and-twenty  years,  the  said  quantity  of  wood  shall  be 
provided  by  the  bailiff  of  the  manor  of  Stamford  Baron  for 
the  time  being.'^ 


Byles,  Serjeant,  for  the  appellant. — ^The  bedesmen  of  this 
hospital  have  no  freehold  estate  in  their  respective  rooms. 
Whether  or  not  a  man  has  a  freehold  estate  enabling  him 
to  vote  in  the  election  of  knights  of  the  shire,  depends 
upon  the  statutes  8  Hen.  6,  c.  7,  and  10  Hen.  6,  c  2.  By 
the  first  of  these  statutes  it  is  ordained  '^  that  the  knights 
of  the  shires  to  be  chosen  within  the  realm  of  England  to 
come  to  the  parliaments  of  our  lord  the  King  thereafter  to 
be  holden,  shall  be  chosen  in  every  county  of  the  realm  of 
England  by  people  dwelling  and  resident  in  the  same 
counties,  whereof  every  one  of  them  shall  have  yree  land  iff 
tenement  to  the  value  of  40«.  by  the  year  at  the  leasts  above 
all  charges :"  and  by  the  latter,  "  that  the  knights  of  ail 
counties  within  the  said  realm  to  be  chosen  to  come  to 
parliaments  thereafter  to  be  holden,  shall  be  chosen  in 
every  county  by  people  dwelling  and  resiant  in  the  sam^ 
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thereof  every  man  shall  have  freehold  to  the  value  of  40s. 
by  the  year  at  the  least,  above  all  charges,  within  the  same 
county  where  any  sach  chooser  will  meddle  of  any  sach 
election/'  Assuming  that  this  hospital  is  not  and  never 
was  a  corporation^  it  is  clear  that  the  bedesmen  have  no 
legal  estate.  The  question  is^  whether  they  have  an  equi- 
table fee.  Their  interest  is  one  that  could  not  be  sold  or 
mortgaged ;  nor  could  it  be  extended,  under  the  29  Car. 
2,  c.  3^  s.  10^  or  under  the  1  &  2  Vict.  c.  110^  s.  11 :  neither 
could  they  maintain  trespass^  if  turned  out  by  a  wrongdoer. 
It  is  impossible  not  to  suppose  that  these  persons  were 
members  of  a  corporation  aggregate.  The  hospital  appears 
to  have  been  founded  on  the  20th  of  August^  39  Eliz., 
1597.  Now,  the  89th  of  Elizabeth  began  on  the  I7th  of 
November,  1596,  and  ended  on  the  16th  of  November, 
1697 :  see  Sir  Nicholas  Harris's  Calendar.  In  that  year 
an  act  of  parliament  was  passed  (39  £liz.  c.  5)  for  the  first 
time  enabling  parties  to  erect  and  incorporate  hospitals : 
and,  as  that  statute  would  have  reference  to  the  first  day 
of  the  session,  which  was  the  24th  of  October,  1597,  it 
follows  that  this  hospital  (which,  if  erected  before  the 
act,  required  the  Queen's  licence,  and,  if  after,  was  illegal 
unless  incorporated,)  is  either  a  corporation  or  a  mere 
charitable  foundation  of  Lord  Burghley  and  his  heirs. 
The  bedesmen  were  liable  to  be  turned  out  if  guilty  of  cer- 
tain offences,  or  afflicted  with  leprosy  or  other  loathsome 
disease.  [Erie,  J. — Is  it  any  objection  to  a  voter's  quali- 
fication, that  his  title  is  defective  ?]  If  this  be  a  charity, 
it  amounts  to  a  receipt  of  alms  by  the  claimants  which 
would  disqualify  them  under  the  2  Will.  4,  c.  45,  s.  36. 
[Maule,  J. — It  would  be  singular  if  the  very  thing  that 
gives  these  parties  their  quaUfication  should  be  held  to 
disqualify  them.  There  is  nothing  in  the  case  to  shew 
that  these  sums  have  been  received  within  twelve  months. 
Tindal,  C.  J. — This  objection  was  not  taken  before  the 
barrister,  and  ought  not  to  be  started  now.] 
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John  HUdyard,  for  the  respondent — The  barrister  has 
decided,  upon  the  fiscts  proved  before  him,  thi^  a  legs! 
foundation  might  be  presumed,  not  necessarily  inyesting 
the  claimants  with  a  corporate  character.  It  might  hare 
been  by  feoffment  under  the  35  Eliz.  c  7,  s.  27.  It  is  not 
competent  to  the  appellant  now  to  ndse  any  question  as  to 
the  effect  of  the  evidence. 


TiNDAL,  C.  J. — The  only  question  open  for  our  consider- 
ation is,  whether  the  barrister  was  wrong  in  point  of  law 
in  deciding  that  a  legal  foundation  might  be  presumed,  not 
necessarily  investing  the  claimants  with  a  corporate  cha- 
racter, and  that  they  were  respectively  entitled  to  a  sepa- 
rate freehold  in  their  rooms  respectively.  It  appears  to 
me,  not  only  that  he  was  not  wrong  in  point  of  law  in 
making  the  presumption  he  did  make,  but  that  he  was 
well  warranted  by  th^  facts.  It  might  fairly  be  presumed 
that  there  was  a  feoffment  prior  to  the  89  Eliz.  c.  5,  and  a 
license  granted  :  and,  as  the  ordinances  were  made  prior  to 
the  passing  of  that  statute,  it  might  well  be  presumed  that 
things  were  then  going  on  as  the  law  allowed. 

CoLTMAN,  J.,  and  £rle,  J.,  concurred. 


Mauls,  J. — ^I  also  think  the  barrister  came  to  a  right 
conclusion.  The  foundation  of  this  hospital  took  place 
before  the  passing  of  the  89  Eliz.  c.  5,  and  could  only  have 
been  legally  done  under  a  license  from  the  Crown^  which, 
after  a  lapse  of  nearly  two  hundred  and  fifty  years,  it  is  by 
no  means  unreasonable  to  presume.  It  is  not  to  be  sop- 
posed  that  the  then  lord  of  Burghley  would  have  founded 
a  hospital  without  a  licence,  or  that  he  would  have  had  any 
difficulty  in  obtaining  a  licence  for  the  purpose.  These 
bedesmen  are  not,  like  the  claimants  in  the  last  case,  liable 
to  arbitrary  amotion,  and  therefore  they  have  such  an 

estate  as  to  entitle  them  to  vote. 

Decision  affirmed 
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Hildyard,  for  the  respondent^  asked  for  costs.    But —  1844. 


TiNDAL^  C.  J.  (with  the  concurrence  of  Coltman^  J.,  and 
£rle^  J.)^  observed,  that,  as  the  point  was  a  fair  subject  for 
investigation,  it  was  not  a  case  for  costs. 

Maule,  J.,  thought  that  the  successful  party  in  a  legal 
investigation  ought  to  have  costs  in  all  cases,  unless  there 
were  peculiar  circumstances  to  deprive  him  of  that  right. 

Costs  refused. 
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Appellant, 
Wilkinson 
Respondent. 


Francis  Brooking  Cuming,  Appellant ;  Henry  Toms, 

Respondent. 

At  the  Court  held  before  J.  L.  Lucena,  the  barrister  duly 
appointed  to  revise  the  lists  of  voters  for  the  borough  of 
Totnes,  for  the  revision  of  the  lists  of  voters  for  the  parish 
of  Totnes,  Francis  Brooking  Cuming,  of  Fore  Street,  on 
the  list  of  voters  for  the  said  parish  of  Totnes,  in  the  said 
borough,  objected  to  the  name  of  Francis  Coaker  being  re- 
tained on  the  list  of  persons  entitled  to  vote  in  the  election 
of  members  for  the  said  borough. 

A  paper  annexed  to  the  case,  purporting  to  be  a  dupli- 
cate of  the  notice  of  objection,  stamped  at  the  post-office 
on  the  Slst  of  August  last,  was  produced  before  the  barris- 
ter. The  said  paper  had  been  signed  by  the  objector  and 
compared  by  him  with  the  original  notice,  and  both  were 
addressed  to  the  voter,  at  his  place  of  abode  as  described 
in  the  said  list,  and  both  were  delivered  by  him  to  J.  B. 
Taylor,  his  clerk,  to  take  to  the  post-office  on  the  said 
21st  of  August. 

The  said  J.  B.  Taylor  immediately  left  the  office  of  the 
objector,  taking  with  him  the  said  paper  and  notice,  and 
returned  within  the  space  of  a  quarter  of  an  hour  with  the 
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said  paper  stamped  with  the  post-office  stamp—''  Totnes, 
August  21st^  1844.''  The  said  notice  would  in  the  ordi- 
nary course  of  post  have  been  delivered  at  the  place  of 
abode  as  described  in  the  said  list^  on  or  before  the  25th  of 
August  last.  J.  B.  Taylor^  being  confined  by  illness^  was 
unable  to  attend  before  the  barrister. 

It  was  objected^  on  the  part  of  Francis  Ck>aker,  that^  as 
such  alleged  duplicate  was  produced  by  the  objector  him- 
self^ and  not  by  the  said  J.  B.  Taylor^  as  ''  the  party  who 
posted  the  said  notice/'  the  service  of  the  said  notice  was 
not  duly  proved ;  and  the  barrister^  being  of  that  opinion, 
retained  the  name  of  the  voter  on  the  list.  The  voter  did 
not  prove  his  qualification. 

[The  cases  of  twelve  other  parties  subject  to  the  same 
objection  were  consolidated  with  the  above.] 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  mentioned  in  the  above  statement, 
the  name  of  the  said  Francis  Coaker  was  rightly  retained 
on  the  said  list  of  voters  for  the  said  parish  of  Totnes.  If 
the  Court  should  be  of  that  opinion,  the  register  was  to 
stand  without  amendment.  If  the  Court  should  be  of  a 
contrary  opinion,  then  the  register  was  to  be  amended  by 
expunging  therefrom  the  names  of  the  said  Francis  Coaker, 
and  the  others. 


Cockbuniy  for  the  appellant. — The  question  in  this  case 
arises  upon  the  100th  section  of  the  6  Vict,  c  18,  which 
enacts,  that,  whenever  any  person  shall  be  desirous  of 
sending  a  notice  of  objection  by  the  post,  he  shall  deliver 
the  same,  duly  directed,  open  and  in  duplicate,  to  the  post- 
master of  any  post-office  where  money  orders  are  received 
or  paid,  within  such  hours  as  shall  have  been  previously 
given  notice  of  at  such  post-office,  and  under  such  regula- 
tions with  respect  to  the  registration  of  such  letters,  and 
the  fee  to  be  paid  for  such  registration,  as  shall  from  time 
to  time  be  made  by  the  postmaster-general  in  that  behalf; 
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and  in  all  cases  in  which  such  fee  shall  have  been  duly 
paid^  the  post-master  shall  compare  the  said  notice  and  the 
duplicate^  and,  on  being  satisfied  that  they  are  alike  in 
their  address  and  in  their  contents^  shall  forward  one  of 
them  to  its  address  by  the  post,  and  shall  return  the  other 
to  the  party  bringing  the  same,  duly  stamped  with  the 
stamp  of  the  said  post-office ;  and  ^'  the  production  by  the 
party  who  posted  such  notice  of  such  stamped  duplicate  shall 
be  evidence  of  the  notice  having  been  given  to  the  person 
at  the  place  mentioned  in  such  duplicate  on  the  day  on 
which  such  notice  would  in  the  ordinary  course  of  post 
have  been  delivered  at  such  place/^  The  real  intention  of 
the  legislature  was,  that  the  party  sending  the  notice  should 
have  the  full  benefit  thereof,  if  it  could  fairly  be  inferred 
that  it  had  reached  the  party  objected  to,  and  that  the 
sending  by  post  should  be  deemed  equivalent  to  a  personal 
delivery  to  the  party  himself.  It  could  matter  nothing 
whether  the  stamped  duplicate  was  produced  by  one  person 
or  by  another.  [Tindalf  C.  J. — Credit  is  given  to  the 
stamp.]  Precisely  so.  It  can  make  no  difierence  whose 
hand  took  the  notice  and  the  duplicate  to  the  post-office. 
[Erie,  J. — ^The  production  of  the  copy,  and  evidence  of  the 
sending  the  original  on  by  post,  would  be  evidence  at  com- 
mon law.]  The  various  parts  of  this  section  are  all  more 
or  less  directory :  a  strict  construction  of  its  words  would 
lead  to  great  inconvenience ;  and  the  reasonable  and  only 
sensible  construction  is,  to  hold  that  the  production  of 
the  stamped  duplicate  alone  was  intended. 
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Kinglake,  Serjeant,  for  the  respondent. — The  words  of 
the  100th  section  of  the  act  are  clear  and  precise — ''  the 
production  hy  the  party  who  posted  such  notice  of  such 
stamped  duplicate  shall  be  evidence  of  the  notice  having 
been  given  to  the  person  at  the  place  mentioned  in  such 
daplicate  on  the  day  on  which  such  notice  would  in  the 
ordinary  course  of  post  have  been  delivered  at  such  place.'' 
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The  day  on  which  the  notice  is  posted  most  be  pioTed; 
and  for  that  purpose  it  should  be  produced  by  the  penou 
who  posted  it.  [Tindal,  C.  J. — ^That  is  matter  of  efidenoe: 
there  is  no  objection  here  that  such  proof  was  not  given. 
The  stamp  of  the  office  would  shew  the  day  on  which  the 
notice  was  posted.]  Before  the  passing  of  this  act,  it  wis 
necessary  that  the  notice  should  be  delivered  peratmaUy  to 
the  party  objected  to^  or  left  at  his  dweIling4iouae ;  and 
the  mode  of  proving  it  was,  by  giving  notice  to  produoey 
and  calUng  the  person  who  served  the  notice,  to  give 
secondary  evidence  of  the  contents.  The  statute  requires 
that  the  party  objecting  shall  deliver  the  notice  to  the  pott- 
master,  and  that  the  party  who  does  so  shall  also  produce 
it  at  the  court  of  revision.  [£rfe,  J.— That  objection  was 
not  taken  before  the  barrister.]  The  party  who  seeks  to 
support  the  decision  of  the  barrister,  may  do  so  upon  any 
ground,  and  is  not  fettered  by  what  has  been  previously 
urged  before  him.  [Tindal,  C.  J. — If  your  argument  be 
tenable,  it  follows  that  a  person  confined  to  his  house  by 
illness  could  not  be  an  objector.]  There  are  various  seo> 
tions  in  the  act  which  shew  that  the  word  *^  deliver '^  is 
here  used  to  denote  a  personal  service  to  the  party,  in 
contradistinction  to  '^  transmit,''  or  '^  cause  to  be  delivered,'' 
and  the  like:  see  ss.  8,  7,  10,  47,  48.  If  the  objector 
chooses  to  avail  himself  of  this  new  mode  of  serving  lui 
notice,  it  can  be  no  hardship  on  him  to  call  upon  him  to 
pursue  the  act  strictly. 


CkHikbum,  in  reply,  was  stopped  by  the  Court. 


Tindal,  C.  J. — I  can  see  no  reason  why  the  maiim, 
which  is  of  almost  universal  application,  "  qui  facit  per 
alium  facit  per  se,"  should  not  accommodate  itself  to  tUs 
case.  If  it  could  be  shewn  that  mischief  was  likely  to 
arise  from  not  calling  the  agent  who  actually  posted  the 
notice,  there  might  be  some  foundation  for  the  argument 
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that  hat  been  urged  on  the  part  of  the  respondent.  Bnt 
here  the  whole  faith  and  credit  are  given  to  the  stamp  of 
the  post-office,  which  is  equally  efficacious  whether  the 
duplicate  is  produced  before  the  revising  barrister  by  the 
principal  himself  or  by  his  clerk  or  agent  To  hold  that 
this  notice  may  not  be  carried  to  the  post-office  by  a  clerk 
or  servant  like  any  ordinary  letter,  could  answer  no  pur- 
pose but  to  create  a  difficulty.  I  think  it  is  consistent 
only  with  reason  and  good  sense  to  say  that  the  production 
of  the  notice  by  the  objector  himself  under  the  circum- 
stances here  stated  was  sufficient. 


831 
1844. 

CUMINO 

Appellant, 

Toms 
Betpondettt. 


CoLTMAN,  J. — ^We  had  on  a  former  occasion  a  discus- 
sion  as  to  whether  or  not  a  delivery  of  the  notice  to  a 
clerk  of  the  post-master  was  a  sufficient  delivery  to  the 
post-master ;  and,  after  much  discussion,  the  Court  held 
that  it  was :  AUan,  App.,  Waterkouse,  Resp.,  8  Scott,  N.  R. 
88,  5  Man.  &  Gr.  98,  nom.  Cooper,  App.,  Coaies,  Resp. 
It  appears  to  me  that  that  is  a  sufficient  authority  to  jus- 
tify our  present  decision.  Nothing  has  been  urged  before 
ns  to  shew  that  it  would  be  more  convenient  that  the  ob- 
jector should  personally  deliver  the  notice  to  the  post- 
master and  personally  produce  it  before  the  barrister.  I 
am  imable  to  perceive  any  inconvenience  that  could  re- 
sult firom  the  course  pursued  here. 


Maule,  J. — It  would  require  very  stringent  words,  or 
evidence  of  some  manifest  inconvenience  to  be  avoided,  to 
render  it  necessary  for  us  on  the  present  occasion  to  de- 
part from  the  ordinary  rule,  that  a  delivery  need  not  be 
personal.  There  is  nothing  in  this  act  to  require  so  un- 
usual a  course.  It  would  be  entirely  defeating  a  most 
useful  provision,  to  hold  that  more  was  necessary  than  the 
production  before  the  barrister  of  the  stamped  duplicate, 
which  certifies  that  the  notice  was  duly  posted  on  the  day 
denoted  by  the  stamp  :  and  the  consequence  would  be  that 
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the  proof  of  the  service  of  the  notice  must  in  all  cases  fail, 
where  the  party  who  posted  it  is  prevented  by  illness  or  by 
any  other  cause  from  attending  before  the  barrister — an 
absurdity  the  legislature  never  could  have  contemplated. 


Erle,  J. — I  am  of  the  same  opinion.  The  directions  of 
the  act  are  sufficiently  complied  with  by  a  delivery  of  the 
notice  by  the  hand  of  an  agent,  and  the  production  of 
the  stamped  duplicate  before  the  barrister  by  the  person 
who  caused  the  notice  to  be  posted.  The  maxim  referred 
to  by  my  Lord  Chief  Justice  is  of  general  application. 
The  variations  that  have  been  noticed  in  other  sections 
were  evidently  introduced  merely  for  greater  caution. 

Decision  reversed. 


7%ur»day, 
Nov.  2\tt, 

A  fkther  and 
son  jointly  oc- 
copied  pre- 


of  the  fiither 
alone  was  in- 
serted in  the 


John  Brawn  Moss,  Appellant ;  The  Overseers  of  St. 
Michael,  Lichfield,  Respondents. 

ixT  a  Court  held  in  the  city  of  Lichfield,  on  Wednesday, 
the  2nd  of  October,  1844,  before  Thomas  Bros,  Esq.,  the 
"^!f*  ^uf  *^1-  barrister  appointed  to  revise  the  lists  of  voters  for  the  said 

nera  :  tne  name  ^  ^ 

city,  John  Brawn  Moss  claimed  to  have  his  name  inserted 
in  the  first  list  of  voters  for  the  parish  of  St.  Michael,  in  the 
made  within  the  ^^^^  ^^7f  ^hen  his  claim  was  rejected,  subject  to  the  opn- 
y^'j^f^*^    ion  of  this  Court  on  the  foUowing  case  :— 

John  Brawn  Moss  claimed  as  occupier  of  building  and 
land  situate  at  Glass  Croft  in  the  said  parish.  In  support 
of  his  claim,  it  was  proved  that  the  claimant  occupied, 
jointly  with  his  father,  William  Moss,  a  building,  tc^ther 
with  land,  of  a  nature  to  confer  the  franchise  within  the 
provisions  of  the  27th  section  of  the  2  Will.  4,  c.  45,  and 
that  the  claimant  and  the  said  William  Moss  had  occupied 

cient  descrip- 
tion of  the  person  rated,  within  the  6  Vict.  c.  18,  i.  75. 


were  inserted 
in  the  third : 
all  the  rates 
were  paid  by 
the  hand  of  the 
son  : — Held, 
that  this  was 
not  a  rating  of 
the  son  wiUiin 
the  2  WiU.  A, 
c.  45,  s.  27 ; 
nor  an  inaccu- 
rate or  insaffi- 
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fhe  same  jointly  for  more  than  twelve  calendar  months         i844. 
next  previous  to  the  last  day  of  July,  1844,  as  tenants        \^q^ 
thereof  under  the  same  landlord,  at  the  annual  rent  of  40/.      Appellant, 

The  Over- 

and  upwards ;  and  that  both  of  them,  the  claimant  and  the      seers  of 
said  William  Moss,  would  be  entitled  to  have  their  names  ^J^'^j^t"' 
inserted  in  respect  of  their  occupation  of  the  building  and    Respomknu. 
land,  provided  they  were  both  of  them  duly  rated  in  respect 
of  the  same  to  all  rates  for  the  relief  of  the  poor  in  the  said 
parish  made  during  the  time  of  their  joint  occupation  as 
aforesaid. 

There  were  three  rates  made  for  the  relief  of  the  poor  of 
the  said  parish  during  the  said  period,  in  the  first  and 
second  of  which  the  name  of  William  Moss  alone  was  in- 
serted as  the  person  rated  in  respect  of  the  said  premises ; 
and  the  name  of  the  claimant  was  wholly  omitted  from 
both  of  the  last-mentioned  rates  in  respect  of  the  said  pre- 
mises ;  but  to  the  third  rate  the  claimant  was  rated,  and 
his  name  jointly  with  the  name  of  the  said  William  Moss 
was  inserted  in  the  last-mentioned  rate  in  respect  of  the 
said  premises.  The  claimant,  being  the  person  liable  to 
be  rated  for  the  said  premises  jointly  with  his  father  the 
said  William  Moss,  had  bona  fide  paid  with  his  own  hand 
to  the  collector  the  two  first-mentioned  rates  and  all  sums 
of  money  due  for  rates  in  respect  of  such  premises  during 
their  joint  occupation  aforesaid ;  but  the  overseers  of  the 
said  parish  were  not  aware  till  the  beginning  of  May,  1844, 
and  after  such  payment  by  the  claimant  of  the  first  and 
second  rates,  that  the  claimant  did  occupy  the  said  pre- 
mises jointly  with  his  father,  the  said  William  Moss. 

It  was  contended,  that,  by  virtue  of  the  75th  section  of 
6  Vict.  c.  18,  the  claimant  ought,  under  the  above  circum- 
stances, to  be  considered  as  having  been  rated,  and  as 
having  paid  all  rates  in  respect  of  the  said  premises,  within 
the  meaning  of  the  27th  section  of  the  2  Will.  4,  c.  45,  and 
that  he  was  entitled  to  have  his  name  inserted  in  the  said 
list  in  respect  of  the  premises  aforesaid. 
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1844.  The  barrister  was  of  opinion  that  the  omission  of  the 

«"  name  of  the  claimant  under  the  above  circumstances  did 

Appellant,     not  constitute  a  misnomer  or  inaccurate  or  insufficient  des- 

Thb  Ov«R" 

sEBRs  OF     cription  in  the  said  rate  of  the  person  occupying  the  said 
jjionwu^^  premises,  within  the  meaning  of  the  statute  6  Vict,  a  18, 
Rcipoiidcnu^    g^  75  .  2Liid  was  of  opinion,  on  the  whole  case,  that  the  chiim 
of  the  said  John  Brawn  Moss  had  not  been  made  out. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  provisions  of  the  statute  6  Vict  c  18,  s.  75,  the 
claimant  ought  to  be  considered  as  having  been  rated,  and 
having  paid  all  rates,  in  respect  of  the  said  premises,  within 
the  meaning  of  the  statute  2  Will.  4,  c.  46,  s.  27. 

Byles,  Seijeant,  for  the  appellant.— The  son  was  virtually 
rated,  though  in  his  father's  name ;  and  he  actually  paid 
the  rates.  Partners  are  prim&  fade  joint-tenants.  A 
rating  in  the  name  of  the  firm  would  be  enough.  The 
75th  section  of  the  6  Vict.  c.  18,  enacts,  'Hhat,  where  any 
person  shall  have  occupied  such  premises  as  in  the  recited 
act  [2  Will.  4,  c.  45,  s.  27]  are  mentioned,  for  twelve  ca- 
lendar months  next  previous  to  the  last  day  of  July  in  any 
year,  and  such  person,  being  the  person  liable  to  be  rated 
for  such  premises,  shall  have  been  bon&  fide  called  upon  to 
pay  in  respect  of  such  premises  all  rates  made  for  the  relief 
of  the  poor  in  such  parish  or  township  during  the  time  of 
such  his  occupation  so  required  as  aforesaid,  and  such  p^- 
son  shall  have  bon&  fide  paid  on  or  before  the  20th  day  of 
July  in  such  year  all  sums  of  money  which  he  shall  have 
been  called  upon  to  pay  as  rates  in  respect  of  such  pre- 
mises for  one  year  previously  to  the  6th  day  of  April  then 
next  preceding,  such  person  shall  be  considered  as  having 
been  rated  and  paid  all  rates  in  respect  of  such  premises 
within  the  meaning  of  the  said  recited  act,  and  be  entitled 
to  be  registered  in  respect  of  the  same  in  any  year,  any 
misnomer  or  inaccurate  or  insufficient  description  in  any 
rate  of  the  person  so  occupying,  or  of  the  premises  occa- 
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pied,  notwithBtanding/'     Under  this  clause,  at  all  events,        1844. 
the  claimant  was  entitled  to  be  registered.     IMaule,  J. —        Moss 
The  difficulty  I  feel,  is,  that  the  son  was  not  called  upon  to     Appeiiaat, 
pay  the  first  two  rates.]     Calling  upon  either  of  the  firm  is  Ovsmmrs  or 
aufScient.    In  7%^  Queen  v.  7%«  Inhabitants  of  Hulme,  4  Q.     liohfibld!^' 
B.  B88,  a  pauper  occupied  a  tenement  of  more  than  10/L    R«»p<mdeiiti. 
annual  value  for  a  year,  and  paid  the  rent  and  poor-rate  for  a 
year:  in  the  rate  the  landlord's  name  was  inserted  under  the 
head  "  name  of  owner,''  but,  in  the  column  headed  '^  name 
of  occupier,''  no  name  was  entered :  and  it  was  held  that 
the  pauper  gained  a  settlement,  as  being  sufficiently  ''as- 
sessed "  to  satisfy  the  statute  4  &  5  Will.  4,  c.  76,  s.  66,  the 
words  of  which  are  very  similar  to  those  of  the  2  Will.  4,  c. 
46,  s.  27.    That  decision  proceeded  on  a  prior  case  of  Ren 
Y.  fVabatt,  Cald.  35,  upon  the  statute  8  &  4  W.  &  M.  c.  11, 
8.  6,  where  the  word  used  is  "  charged."     {Erie,  J. — In 
those  cases  the  party  was  held  to  be  sufficiently  charged  or 
assessed  by  description :  so,  here,  if  the  rate  had  been  made 
on  the  firm,  intending  to  charge  all  its  members,  that 
might  have  been  a  sufficient  charging  of  all.     Maule,  J. — 
Here,  somebody  else  is  charged.] 

Kinglake,  Serjeant,  for  the  respondent,  was  stopped  by 
the  Court. 

TiNDAL,  C.  J. — ^The  present  case  does  not  appear  to  me 
to  fall  within  the  75th  section  of  the  6  Vict.  c.  18.  That 
section  provides  for  the  case  of  a  misnomer  or  inaccurate 
or  insufficient  description  in  a  rate  of  the  person  liable  to 
be  rated  and  called  upon  to  pay  the  rates.  But  here,  there 
H  not  only  a  total  omission  of  the  claimant's  name  in  the 
rate,  but  an  actual  insertion  of  the  name  of  another  per- 
son ;  and  the  party  has  not  been  called  upon  to  pay  the 
rate.     I  think  his  claim  was  properly  negatived. 

CoLTMAN,  J. — ^The  claimant  was  neither  rated  nor  called 
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lg44.        uftm  to  pcf  the  rate.     He  is  deailr  mtii  vJOiB  Ae  TScfc 
KCtioo  of  the  6  Yict.  c  1& 


MAru,  J.— The  ai^dfauiit  darlr  v»  Mt  mei  inAim 
the  2  WiIL4^  c  45,s.  27;  and  the  75tk  KctioB  oTtkeS  VicL 
c  18,  odIt  applies  where  there  is  an  inaecmaii 
cient  description  of  the  partr  intended  to  he 
called  iqion  to  paj  the  fate.  K  he  woe  Ae  paortT 
to  be  diarged,  and  was  called  iqion  to  paj  and  did  paj  the 
late,  the  bfamder  woold  not  litiate  the  rating:  Bnft 
the  fioher  was  rated,  and  not  the 


EauKy  J. — ^Where  another  is  cfaafjged,  it  can  havdif  be 
treated  as  an  inaocnratoor  insofficient 
the  6  Yict.  c.  18,  s.  75. 


Emgfake,  Seijeant,  asked  fior  costs. 

Ti^m^Ly  C.  J. — ^There  might  be  Cur  dodbt  in  this 
it  b  not  a  mere  specohticHi. 


Toa 


GaiTFiTHs  r.  DrxsTBTf. 

Trespass.  He  second  count  of  the  dedaratkm  stated 
that  the  defendant,  on  &c.,  with  force  and  arms,  assanhed 
the  plaintiff  on  board  of  a  certain  ressd,  and  on  the  U^ 
edtkepfanttf  geas,  and  then,  with  great  rioknoe,  beat»  stmd^  and 
oBtiKkiKk        knocked  down  the  plaintiff,  and  then  tiaojoreed  mmi  emt- 

peOed  the  pUami^,  then  being  Terj  nek,  weak,  and  dis- 


pcifiiWUM,  ke 


•ick,  tDrtndandraMmitaiidugoiitiiededcfor  tkeipaceof 

as  to  titf  forcing  omI  coapdliBg  tbe  pfaunlii'  to  staad  aod 

tke  dedL : '  Hdd,  bod,  as  attcnptiiis  to  i">^  <^^ 
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ordered^  to  stand  and  remain  in  a  standing  posture  upon  the        1844. 
deck  of  the  said  vessel  for  a  long  time,  to  unt,  one  hour,  until      ""    ^     ' 

Griffiths 

he  the  plaintiff^  firom  weakness  and  exhaustion,  sank  and  v, 

fell  down,  and  was  wholly  unable  to  stand ;  whereby  the      ^''''''»"- 
plaintiff  then  became  and  was  and  continued  for  a  long 
time  thence  to  be  very  sick,  weak,  and  disordered. 

Fifth  plea — as  to  forcing  and  compelling  the  plaintiff  to  i^fthpiea. 
stand  and  remain  in  a  standing  position  upon  the  deck  of  the 
said  vessel  in  the  manner  in  the  declaration  mentioned,  that, 
before  and  at  the  time  of  the  misbehaviour  and  misconduct 
of  the  plaintiff  thereafter  mentioned,  and  thence  continually 
up  to  and  at  the  time  of  the  committing  of  the  trespasses 
as  to  which  that  plea  was  pleaded,  the  defendant  was  the 
master  and  captain,  and  the  plaintiff  was  one  of  the  mar- 
iners, of  a  ship  then  on  the  high  seas,  and  that  the  plaintiff, 
just  before  the  time  of  the  committing  of  the  trespasses  as 
to  which  that  plea  was  pleaded,  to  wit,  on  the  day  and  year 
in  the  declaration  mentioned  as  the  day  and  year  of  the 
committing  of  the  same  trespasses,  behaved  himself  on 
board  the  said  ship  in  a  riotous,  mutinous,  and  disorderly 
manner,  and  refused  to  obey  the  lawful  and  necessary  com- 
mands of  the  defendant,  and  resisted  the  defendant  in  the 
performance  of  his  duty  as  such  master  and  captain  as 
aforesaid  on  board  the  said  ship,  to  the  evil  and  pernicious 
example  of  divers  and  very  many  other  mariners  then  on 
board  the  said  ship ;  wherefore  the  defendant,  for  the  pre- 
servation of  order  and  discipline  in  the  said  ship,  and  to 
punish  the  aforesaid  conduct  of  the  plaintiff,  did,  at  the 
said  time  of  the  committing  of  the  trespasses  as  to  which 
that  plea  was  pleaded,  according  to  the  custom  on  board 
ship  in  that  behalf,  and  for  the  purpose  of  correcting  and 
chastising  such  the  conduct  of  the  plaintiff  as  aforesaid,  and 
in  order  to  deter  the  other  mariners  on  board  the  said  ship 
from  following  and  imitating  the  aforesaid  conduct  of  the 
plaintiff,  and  for  the  purpose  of  preserving  order  and  dis- 
inpHne  on  board  the  said  ship,  commit  on  board  the  said 
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ship  the  trespasses  in  the  introdactoiy  part  of  that  |dea 
mentioned,  doing  no  annecessarj  damage  to  the  plaintiff 
on  the  occasion  aforesaid,  the  committing  of  the  aaid  ties- 
passes  being  necessary  and  UDavoidable  for  the  purpose 
aforesaid  on  the  occasions  aforesaid — ^verification. 

Special  demurrer,  assigning  for  causes— that  die  plem  did 
not  either  sufficiently  traverse  or  confess  and  avoid  any  of 
the  trespasses  complained  of  in  the  count  to  part  whereof 
the  same  was  pleaded — that  the  part  of  the  count  to  whidi 
the  plea  was  pleaded  was  alleged  in  the  said  count  either 
as  matter  of  aggravation  only  or  as  part  only  of  one  act  of 
trespass,  the  whole  of  which  act  of  trespass  was  not  con- 
fessed by  the  plea ;  and  therefore  the  plea  attempted  to  pat 
in  issue  matter  not  issuable,  or  to  put  in  issue  part  of  one 
indivisible  act  of  trespass — ^that  the  plea  was  also  insuffi- 
cient, in  this,  that  it  attempted  to  justify  the  matter  of 
complaint  to  which  it  was  pleaded,  by  some  supposed  cus- 
tom on  board  ship,  without  in  any  manner  setting  out  or  de- 
fining what  such  supposed  custom  was,  or  how  it  implied  to 
or  justified  the  defendant  as  to  the  matters  of  complaint  to 
which  the  same  was  pleaded — ^that  the  plea  was  absurd  and 
unintelligible,  in  this,  that  it  alleged  that  the  defendant 
necessarily  and  unavoidably  committed  the  trespasses  in 
the  plea  attempted  to  be  justified,  whereas  the  trespasses 
confessed  in  and  by  the  plea  were  such  as  could  nnd^  no 
possible  circumstances  be  necessary  and  unavoidable — and 
that  the  plea  was  in  other  respects  absurd  and  oontradie- 
tory.     Joinder. 


C.  Jones,  Serjeant,  was  to  have  supported  the  demurrer; 
but  the  Court  called  upon — 


Channell^  Serjeant, tosustain  the  plea. — ^The plea  is  clearly 
sufficient  on  general  demurrer  ,*  and  it  is  not  obnoxious  to 
any  of  the  objections  assigned  for  cause  of  special  demurer. 
The  plea  does  confess  and  avoid  one  of  the 
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chained  in  tlie  declaration^  viz.  the  forcing  and  compelling 
the  plaintiff  to  stand  np  on  the  deck  of  the  vessel.  [Tindal, 
C.  J. — Is  that  a  substantive  trespass?  Try  it  as  if  that  were 
the  only  trespass  charged  in  the  declaration.]  Take  the 
case  of  forcing  and  compelling  the  plaintiff  to  go  along  a 
highway :  is  not  this  like  that  ? 


1844. 

Gbipfiths 

DUNNBTT. 


TiNDALj  C  J. — In  the  case  pnt^  there  must  be  an  assault : 
there  might  be  none  here.  It  seems  to  me  that  the  plea 
is  clearly  bad^  as  addressing  itself  to  that  which  is  matter 
of  aggravation  only. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiff. 


Iley  v.  Frankenstein. 

x\.SSUMPSIT  for  goods  sold  and  delivered.  Plea^  non 
assumpsit. 

The  cause  was  tried  before  Maule^  J.^  at  the  London 
Sittings  in  Easter  Term  last.  The  particulars  of  demand 
were  for  goods  sold  and  delivered  between  the  18th  of 
January  and  the  5th  of  February :  the  action  was  com- 
menced on  the  11th  of  March. 

The  defence  was^  that  the  goods  were  delivered  on  ''  sale 
or  return/'  and  the  invoices,  which  were  so  expressed,  were 
put  in.  It  was  also  proved  that  the  defendant  had  offered 
to  return  the  goods  in  the  middle  of  April. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  there 
had  been  an  absolute  sale  of  the  goods^  or  whether  they 
were  delivered  on  sale  or  return :  and  the  jury  found  that 


Nov.  Wth. 

Goodi  were  de- 
livered  to  the 
defendant  on 
**  sale  or 
return :" — 
Held,  that  this 
was  not  pro- 
perly declwed 
on  aa  an  abso- 
late  contract 
for  the  sale  of 
the  goods,  not' 
withstanding 
the  lapse  of  a 
reasonable 
time  for  the 
return  of  the 
goods. 
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1844.        the  contract  was  of  the  latter  description^  and  accordinglj 
returned  a  verdict  for  the  defendant. 

Dowling,  Serjeant^  in  Easter  Term  last^  obtained  a  rale 
nisi  for  a  new  trials  on  the  ground  of  misdirection^  and 
that  the  verdict  was  against  evidence. — He  submitted,  that, 
assuming  the  original  contract  to  have  been  conditional, 
for  the  return  of  the  goods  if  not  sold,  the  learned  Judge 
ought  to  have  left  it  to  the  jury  to  say  whether  the  de- 
fendant had  not  retained  them  for  an  unreasonable  time. 
He  cited  Beverley  v.  The  Lincoln  Gas  lAght  and  Coke  Com* 
pany,  6  Ad.  &  E.  829,  2  N.  &  P.  283. 

Murphy,  Serjeant,  now  shewed  cause. — ^The  case  was 
properly  left  to  the  jury,  and  the  evidence  fully  justified 
their  finding.  Beverley  v.  TTie  Lincoln  Gas  Light  and  Coke 
Company  proceeded  upon  a  totally  different  principle. 

Dowlinff,  Serjeant,  in  support  of  his  rule. — In  the  case 
cited,  it  was  held,  that,  if  goods  be  taken  on  the  terms  of 
their  being  returned  if  not  approved  of,  and  they  be  re- 
tained an  unreasonable  time,  the  party  so  taking  and  re- 
taining may  be  sued  for  goods  sold  and  delivered.  And 
that  was  in  conformity  with  a  previous  decision  of  Bianchi 
V.  Nash,  1  M.  &  W.  545,  1  Tyr.  &  Gr.  916.  There,  the 
plaintiff  agreed  to  let  (or  lend)  the  defendant  a  musical 
snuff-box,  on  the  understanding,  that,  if  it  were  damaged, 
the  defendant  was  to  have  it  and  pay  for  it ;  and  3/.  lOt. 
was  to  be  taken  as  its  value :  the  defendant  received  the 
box  accordingly,  and  it  was  damaged  while  in  his  posses- 
sion :  and  it  was  held  that  the  plaintiff  was  entitled  to 
maintain  an  action  for  goods  sold  and  delivered  to  re- 
cover the  3/.  10*.  And  Lord  Abinger  said :  "  I  think  there 
is  no  question  at  aU  on  the  general  principle  applicable  to 
this  case :  when  goods  are  sold  on  condition,  and  the  con- 
dition is  performed,  the  sale  becomes  absolute.   And  theie 
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is  as  little  doubt  on  the  evidence^  that  this  was  a  condi-  1844. 
tioDal  sale^  and  that  the  condition  was  performed.  The 
defendant  agrees  to  pay  the  price  of  the  box  for  it^  in  case 
he  damages  it.'^  [Tindal,  C.  J. — The  question  here  is, 
whether  the  plaintiff  ought  not  to  have  declared  upon  the 
conditional  contract].  By  retaining  the  goods,  the  de- 
fendant made  that  which  before  was  a  conditional  contract 
an  absolute  one ;  and  therefore  it  was  properly  declared 
upon  as  an  absolute  contract.  [Maide,  J. — In  the  case 
first  referred  to,  the  goods  were  to  be  returned  if  not  ap- 
proved of :  retaining  them  was  evidence  of  approval.]  The 
jury  should  have  been  told  to  consider  whether  the  con- 
tract had  not  by  the  lapse  of  time  become  an  absolute  con- 
tract for  the  sale  of  the  goods. 

TiNDAL,  C.  J.—  This  is  an  action  for  goods  sold  and  de- 
livered. The  plaintiff  therefore  undertook  to  prove  a  con- 
tract of  sale.  He  did  prove  a  prima  facie  contract  import- 
ing a  sale.  The  defendant,  however,  proved  that  the 
real  contract  was,  that  he  was  to  have  the  goods  on  sale  or 
return,  that  is,  to  return  them,  on  demand,  if  he  did  not 
sell  them.  It  is  now  insisted  that  the  contract,  which  was 
originally  a  conditional  one,  became  absolute,  the  goods 
not  having  been  re-delivered  within  a  reasonable  time.  I 
see  no  evidence,  however,  that  such  was  the  contract.  At 
all  events,  the  plaintiff  should  have  declared,  not  as  upon 
an  absolute  sale,  but  for  not  returning  the  goods  pursuant 
to  the  contract.  I  think  the  case  was  properly  left  and 
properly  decided,  and  therefore  that  the  rule  must  be  dis- 
charged. 

CoLTMAN,  J. — The  case  differs  widely  from  Bianchi  v. 
Nash  and  Beverley  v.  The  Lincoln  Gas  Light  and  Coke  Com- 
pany, where  it  was  held,  that,  when  goods  are  sold  upon 
condition,  the  condition  being  performed,  the  sale  becomes 
absolute ;  for,  here,  there  was  no  evidence  to  shew  that  the 
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1844.        contract  was  of  that  nature.   The  only  qaestion  that  conM 
^'^^'"^      be  sabmitted  to  the  jury  was^  whether  the  goods  had  been 
9'  absolutely  sold  or  only  delivered  on  sale  or  return.    And 

I  see  no  reason  to  be  dissatisfied  with  their  verdict. 


STBIM. 


Erle/J. — I  am  also  of  opinion  that  the  caae  was  pro- 
perly presented  to  the  jury,  and  that  the  learned  Judge 
would  have  done  wrong  had  he  left  it  in  the  way  that  has 
been  suggested.  There  was  no  evidence  to  warrant  it.  The 
plaintiff's  case  was  that  there  had  been  an  absolute  sale  of 
the  goods.  The  defendant's  case^  on  the  other  hand,  was, 
that  the  goods  were  delivered  on  sale  or  return.  It  may 
be  that  that  means,  until  the  defendant  should  have  notice 
to  return  them.  There  is  nothing  to  shew  what  the  con- 
dition was,  if  not  that.  It  is  now  sought  to  introduce  a 
new  term,  viz.  that  the  defendant  was  not  to  keep  the 
goods  an  unreasonable  time.  I  see  nothing  to  justify  that 
conclusion. 

Mauls,  J. — ^The  plaintiff's  case  was  that  the  sale  wis 
absolute.  The  defendant,  in  answer,  set  up  a  contract 
under  which  he  was  to  keep  the  goods  until  demanded. 
That  which  was  left  to  the  jury  was,  whether  the  defendant 
had  proved  the  contract  he  set  up.  The  jury  found  that 
such  was  the  contract.  Reasonableness  of  time^  therefiMre, 
was  quite  out  of  the  question. 

Bule  discharged. 
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1844. 


Beckett  v.  Bradley.  Friday^ 

_^  Nov.  15m. 

A  HIS  was  an  action  of  covenant.    The  declaration  stated.  The  plaintiff  by 

indenture  de- 

tbat,  theretofore^  and  at  the  time  of  the  making  of  the  deed  mised  to  the 

thereinafter  mentioned^  the  plaintiff  was  a  member  of  the  the  term  often 

North  Midland  Railway  Company,  and  as  such  was  pos-  ^JJ^^^^ 

se9$ed  of  or  entitled  to  certain  shares  therein,  to  wit,  declared  and 

made  npon  oer- 

equivalent  to  twenty  shares  of  100/.  in  amount,  with  the  tain  railway 
dividends  payable  thereupon  half-yearly,  or  otherwise  when  \^^  y^j*  "*' 
and  as  the  same  should  be  thereafter  declared  and  made  by  F*?I»  P*ya^le 

^    half-yearly.   In 

the  said  company;  and  that  theretofore,  and  before  the  covenant  npon 
commencement  of  the  suit,  to  wit,  on  the  20th  of  Novem-  declaration  al- 
ber,  1841,  by  a  certain  deed  purporting  to  be  an  indenture,  ^infa^i^  a 
bearing  date  the  day  and  year  aforesaid,  and  made  between  m«ni^r  of  the 

,     ,  i^  ^  '  company,  **  and 

the  plaintiff  of  the  one  part  and  the  defendant  of  the  other  aa  inch  tro* 
part  [profert],  it  was  recited  that  the  plaintiff,  at  the  time  ^uudtowc^ 
of  the  making  of  the  said  deed,  was  a  member  of  the  North  ^^^*^^t 
Midland  Railway  Company,  and  as  such  was  possessed  of  ©q^ivalent  to 
or  entitled  to  certain  shares  therein  equivalent  to  twenty  of  lOO/.  in 
shares  of  100/.  each  in  amount,  with  the  dividends  pay-  the  dividends 
able  thereupon  half-yearly,  or  otherwise  when  and  as  the  J^^n^^^hg^^T' 
same  should  be  thereafter  declared  and  made  by  the  said  cfiration  then 

set  out  the  ma- 

company ;  and  it  was  therein  also  recited  that  the  plaintiff  teriai  pans  of 
had  agreed  with  the  defendant  to  demise  to  him,  for  the  cinding  the'* 
term  of  ten  years,  to  be  computed  from  the  Ist  of  July  covenant  to  pay 
then  last  past,  the  dividends  to  be  declared  and  made  upon  alleged  a  breach 
the  said  shares  within  the  said  term  after  the  day  of  the  nant.   The  de- 
date  of  the  said  deed,  at  and  under  the  reserved  yearly  ff^'tfg""^ 
rent  of  100/.,  payable  half-yearly,  and  under  and  subject  plaintiff,  at  the 
to   the  proviso,  covenants,  stipulations,  and  agreements  making  of  the 
thereinafter  contained ;  and  it  was  by  the  said  deed  wit-  was  not  pos^* 

sessed  of  or 
entitled  to 
tbe  said  shares,"  &c. : — Held,  on  special  demurrer,  that  the  defendant  was  estopped  by  his 
dieed  from  pleading  such  plea ;  that  the  estoppel  sufficiently  appeared  upon  the  pleadings 
(though  by  recital  only) ;  and  that  it  was  competent  to  the  plaintiff  to  take  advantage  of  it  on 
ttcinnrrcr. 
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1844.         nessed,  that,  in  pursuance  and  performance  of  the  aid 
agreements,  and  for  carrying  the  same  into  effect^  and  abo 
in  consideration  of  the  yearly  rent,  oovenantsi,  and  agree- 
ments thereinafter  reserved  and   contained,  and  by  the 
defendant,  his  executors,  administrators,  and  asngna,  to  be 
respectively  paid,  done,  and  performed,  she  the  plaintiff 
had  demised  and  set,  and  by  the  said  deed  did  demise  and 
set  unto  the  defendant,  his  executors,  administratcHTS,  and 
assigns,  all  such  dividends  as  should,  from  and  after  the 
date  and  execution  of  the  said  deed,  during  the  term  of 
ten  years  thereinbefore  and  thereinafter  mentioned,  arise, 
accrue,  be  made,  declared,  or  grow  due  or  payable,  half- 
yearly  or  otherwise,  from,  upon,  or  in  respect  of  twenty 
shares  of  100/.  each  in  amount  in  the  said  undertaking  or 
concern  of  the  North  Midland  Railway  Company,  indod- 
ing  the  dividends  (if  any)  which  should  be  made  or  dedared 
in  respect  of  the  said  shares  for  the  half-year  ending  the 
1st  of  July,  1851,  although  such  dividend  might  not  be 
actually  made  or  declared  before  the  month  of  August  fid- 
lowing  ;  and  all  the  power  and  authority  of  the  plaintiff  to 
demand,  recover,  and  receive,  and  give  effectual  acquit- 
tances, releases,  and  discharges  for  the  same  dividends,  and 
every  or  any  of  them.  To  have  and  to  hold  the  said  divi- 
dends, power,  and  authority  thereby  demised  as  aforesaid, 
or  intended  so  to  be,  unto  the  defendant,  his  executm, 
administrators,  and  assigns,  for  and  during  the  term  of  tea 
years,  to  be  computed  from  the  1st  of  July  then  last  pas^ 
yielding  and  paying  therefore  during  the  said  term  unto 
the  plaintiff,  her  executors,  administrators,  or  asaigns,  the 
clear  yearly  rent  or  sum  of  100/.  of  lawful  English  faonejf 
by  two  equal  half-yearly  payments,  on  the  12th  of  Februaiy 
and  the  12th  of  August  in  each  and  every  year,  without 
making  any  deduction  or  abatement  thereout  on  any  ao- 
ProriBo  for  re-    couot  or  pretence  whatsoever — ^the  first  half-yearly  payment 
entry  ^^^'    thereof  to  begin  and  be  made  on  the  12th  of  Februaiy 
rent  then  next  ensuing ;  Provided  always,  and  it  was  ther^ 
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agreed  and  declared  by  and  between  the  said  parties  1844. 
thereto^  that,  if  the  said  yearly  rent  or  sum  of  100/L  there- 
inbefore reserved,  or  any  part  thereof,  should  be  in  arrear 
oir  onpaid  by  the  space  of  thirty  days  next  after  any  or 
either  of  the  days  on  which  the  same  ought  to  be  paid  as 
aforesaid,  and  pursuant  to  the  covenant  or  agreement  there- 
inafter contained,  then  and  in  such  case,  whenever  the 
same  should  happen,  it  should  and  might  be  lawful  to  and 
for  the  plaintiff,  her  executors,  administrators,  or  assigns, 
to  re-enter  to  the  said  dividends,  and  the  same  to  have 
again,  receive,  retain,  re-possess,  and  enjoy  as  in. her  and 
their  former  estate,  and  thereupon  and  from  thenceforth  to 
Tacate  and  determine  the  said  deed,  or  to  take  and  give 
credit  in  account  for  the  amount  of  the  dividends  when 
and  as  the  same  should  be  received,  or  otherwise  to  act  in 
the  premises  as  to  the  said  plaintiff,  her  executors,  admin- 
istrators, or  assigns,  should  seem  meet,  anything  therein 
contained  to  the  contrary  notwithstanding.  Covenant  by  Coyenuit  for 
the  defendant,  for  himself,  his  heirs,  executors,  and  ad-  ^|^^^ 
ministrators,  with  the  plaintiff,  her  executors,  adminis- 
trators, and  assigns,  for  payment  of  rent  during  the  term. 
Breach — that,  after  the  making  of  the  said  deed,  and  dur-  Breach, 
ing  the  said  term,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  12th  of  August,  1842,  a  large  sum  of 
money,  to  wit,  the  sum  of  50/.,  of  the  monies  by  the  said 
deed  made  payable  to  the  plaintiff  as  aforesaid,  for  one  half- 
year  of  the  said  term,  ending  on  the  day  and  year  last 
aforesaid,  became  and  was  due  and  owing  from  the  de- 
fendant to  the  plaintiff;  and,  although  certain  dividends 
on  the  said  shares,  amounting  to  20/.,  being  the  whole 
amount  then  due  and  payable  in  respect  thereof,  were 
afterwards,  and  more  than  thirty  days  after  the  said  sum 
of  50/L  so  became  due  and  payable  to  the  plaintiff  as  afore- 
said, and  before  the  breach  of  covenant  thereinafter  next 
mentioned,  to  wit,  on  thel5th  of  September,  1842,  taken  and 
accepted  by  the  plaintiff  in  payment  and  satisfaction  of  the 

VOL.  VIII.  Ill 
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1844.  like  sum  of  20/.^  parcel  of  the  said  sum  of  501.,  and  the 
amoant  of  such  dividends  so  taken  and  accepted  as  afore- 
said was  then  credited  by  the  plaintiff  in  account  with  the 
defendant^  in  pursuance  of  the  proviso  in  the  said  deed  in 
that  behalf  contained^  of  all  which  the  defendant  then  had 
notice ;  and  although  the  sum  of  2bL,  other  parcel  of  the 
said  sum  of  50/.,  was  afterwards,  to  wit,  on  the  daj  and 
year  last  aforesaid,  paid  and  satisfied  by  the  defendant  to 
the  plaintiff  in  part  performance  of  the  said  covenant  of 
the  defendant ;  nevertheless,  the  plaintiff  said  that  the  sum 
of  5/L,  being  the  residue  of  the  said  sum  of  50/.,  still  wu 
in  arrear  and  unpaid  to  the  plaintiff,  contrary  to  the  said 
covenant  of  the  defendant :  that  afterwards,  and  during 
the  said  term,  and  before  the  commencement  of  the  snit, 
to  wit,  on  the  12th  of  February,  1843,  another  large 
sum  of  money,  to  wit,  the  sum  of  50^,  of  the  moniei 
by  the  said  deed  made  payable  to  the  plaintiff  as  afoie- 
said,  for  another  half-year  of  the  said  term,  ending  oa 
the  day  and  year  last  aforesaid,  became  and  was  due  and 
owing  from  the  defendant  to  the  plaintiff;  and,  although 
certain  other  dividends  on  the  said  shares,  amounting 
to  321  10«.,  and  being  the  whole  amount  then  due  and 
payable  in  respect  thereof,  were  afterwards,  and  more  than 
thirty  days  after  the  said  last-mentioned  sum  of  50^  so 
became  due  and  payable  to  the  plaintiff  as  aforesaid^  and 
before  the  breach  of  covenant  thereinafter  next  mentioned, 
to  wit,  on  the  14th  of  March,  1843,  taken  and  accepted 
by  the  plaintiff  in  payment  and  satisfaction  of  the  like 
sum  of  32/.  10^.,  parcel  of  the  said  last-mentioned  sum 
of  60/.,  and  the  amount  of  such  last- mentioned  dividends 
so  taken  and  accepted  as  aforesaid  was  then  credited  by 
the  plaintiff  in  account  with  the  defendant,  in  pursoanoe  of 
the  proviso  in  the  said  deed  in  that  behalf  contained,  of  aD 
which  the  defendant  then  had  notice;  nevertheless,  the 
plaintiff  said  that  the  sum  of  17/.  lOs.,  being  the  residue  of 
the  said  last-mentioned  sum  of  50/.,  still  was  in  arrear  and 
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unpaid  to  the  plaintiflp^  contrary  to  the  said  covenant  of  the        1844. 
defendant :  that  afterwards  and  during  the  said  term,  and       bbcmtt 
before  the  commencement  of  the  suit,  to  wit.  on  the  12th  ^^ 

.  Bradlit, 

of  August,  1843,  another  large  sum  of  money,  to  wit,  the 
sum  of  60/.,  of  the  monies  by  the  said  deed  made  payable 
to  the  plaintiff  as  aforesaid,  for  another  half-year  of  the 
said  term,  ending  on  the  day  and  year  last  aforesaid,  became 
aud  was  due  and  owing  from  the  defendant  to  the  plaintiff; 
and,  although  certain  other  dividends  on  the  said  shares, 
amounting  to  30/.,  and  being  the  whole  amount  then  due 
and  payable  in  respect  thereof,  were  afterwards,  and  more 
than  thirty  days  after  the  said  last-mentioned  sum  of  50/.  so 
became  due  and  payable  as  aforesaid,  and  before  the  breach 
of  covenant  thereinafter  next  mentioned,  to  wit,  on  the  25th 
of  September,  1843,  taken  and  accepted  by  the  plaintiff  in 
payment  and  satisfaction  of  the  like  sum  of  30/.,  parcel  of 
the  said  last-mentioned  sum  of  50/.,  and  the  amount  of  such 
last- mentioned  dividends  so  taken  and  accepted  as  afore- 
said was  then  credited  by  the  plaintiff  in  account  with  the 
defendant  in  pursuance  of  the  proviso  in  the  said  deed  in 
that  behalf  contained,  of  all  whioh  the  defendant  then  had 
notice ;  nevertheless,  the  plaintiff  said  that  the  sum  of  20/., 
being  the  residue  of  the  said  last- mentioned  sum  of  50/., 
was  still  in  arrear  and  unpaid  to  the  plaintiff,  contrary  to 
the  said  covenant  of  the  defendant :  that  afterwards,  and 
during  the  said  term,  and  before  the  commencement  of  the 
suit,  to  wit,  on  the  12th  of  February,  1844,  another  large 
sum  of  money,  to  wit,  the  sum  of  50/.,  of  the  monies  by  the 
said  deed  made  payable  to  the  plaintiff  as  aforesaid,  for  an- 
other half-year  of  the  said  term,  ending  on  the  day  and  year 
last  aforesaid,  became  and  was  due  and  owing  from  the  de- 
fendant to  the  plaintiff,  and  still  was  in  arrear  and  unpaid 
to  the  plaintiff,  contrary  to  the  said  covenant  of  the  de- 
fendant: which  said  several  sums  of  5/.,  17/.10«.,20/.,  and 
50/.,  amounting  to  a  large  sum  of  money,  to  wit,  92/.  10«., 
and  every  part  thereof,  the  defendant,  although  often  re- 
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1844.        like  sum  of  20/.,  parcel  of  the  ^^  ^^^ 


I 
I 
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BECKKrr       *™0«°'  ^^  '"^^'^  dividends  so  ♦  ^j^^jyj^  ^^ 

Ba/pL-r .    ''^^'^  '""  *^'*°  ""^^^^^  ^^  *'  .  the  tenor  and  e 

defendant^  in  pursuance  r  ,^  « 

that  behalf  contained,  r  ^^  ^^  ^^  pj^^ 

notice;  and  although  .     ^fthemakingof  the  said  d 

said  sum  of  50/..  ▼  j  .  j    . 

'  aedy  was  not  possessed  of  or 

year  last  aforesaid'  ^^^^j^  jj.^,^^^  ^^^^^  ^^^^ 

,     t  «     ,  I'T  shares  of  100/.  in  amount,  with  t 

the  defendan'  ,  <■  «.  % 

^le  thereupon,  in  manner  and  form  abo^ 

'  nation  in  that  behalf  alleged. 

ji  demurrer,  assigning  for  causes — that  the  defend 
g^  estopped  by  his  deed  from  pleading  such  plea-^ 
^HbR  plea  attempted  to  put  in  issue  matter  of  indooe- 
^t,  not  in  any  way  connected  with  or  forming  part  of 
^t  grounds  of  action — that  the  matter  on  which  the  de- 
/l^ndant  attempted  to  take  issue  was  immaterial  and  might 
be  rejected  without  affecting  the  plaintiff's  right  to  recoTer 
on  the  defendant's  coTenant,  neither  could  it  be  regarded 
as  a  part  of  the  consideration  for  the  deed,  or  as  a  conditicm 
precedent  to  the  validity  thereof,  or  to  the  plaintiff's  right 
to  sue  thereon — ^that  the  traverse  was  too  large,  and  at- 
tempted to  put  in  issue  the  equivalent  amount  of  the  shares 
stated  to  be  possessed  by  the  plaintiff,  although  the  said 
equivalent  amount  was  mentioned  under  a  videlicet,  and  the 
allegation  was  only  form,  or  at  most  part  of  an  immaterial 
statement — and  that  the  plea  was  in  other  respects  informal, 
uncertain,  and  insufficient,  &c.     Joinder. 

The  points  marked  for  argument  on  the  part  of  the  plain* 
tiff  were  as  follow: — ''The  plaintiff  will  rely  upon  the 
estoppel,  and  contend  that  the  plea  puts  in  issue  matter 
of  inducement,  and  that  the  issue  is  immaterial,  and  the 
traverse  too  large.*' 

Channell,  Serjeant,  in  support  of  the  demurrer. — ^The 
declaration  might  well  have  commenced  by  stating  the  in- 
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denture,  which  appears  to  have  been  under  seal :  the  alle-        1844. 
gation  that  the  plaintiff  was  a  member  of  the  North  Mid-       beckbtt 
land  Railway  Company,  and  possessed  of  twenty  shares  v. 

therein,  was  wholly  unnecessary;  it  is  merely  stated  by  way 
of  inducement,  and  is  not  the  proper  subject  of  a  traverse. 
This  is  the  ordinary  case  of  lessor  and  lessee,  and  the  de- 
fendant is  in  truth  attempting  to  avail  himself  of  a  defence 
which  he  is  estopped  from  setting  up.  In  Litt.  §  58,  it  is  said 
to  be  ''  a  good  plea  for  the  lessee  to  say  that  the  lessor  had 
nothing  in  the  tenements  at  the  time  of  the  lease,  except 
the  lease  be  made  by  deed  indented,  in  which  case  such 
plea  lieth  not  for  the  lessee  to  plead/'  In  commenting  on 
this  passage,  Lord  Coke  (Co.  Litt.  47.  b.)  says :  "  And  the 
reason  of  this  is,  for  that  in  every  contract  there  must  be 
quid  pro  quo,  for,  contractus  est  quasi  actus  contra  actum ; 
and  therefore,  if  the  lessor  had  nothing  in  the  land,  the  les- 
see hath  not  quid  pro  quo,  nor  anything  for  which  he  should 
pay  any  rent.  And  in  that  case  he  may  also  plead  that  the 
lessor  non  dimisit,  and  give  in  evidence  the  other  matter* 
If  the  lease  be  made  by  deed  indented,  then  are  both  parties 
concluded;  but,  if  it  be  by  deed-poll,  the  lessee  is  not 
estopped  to  say  that  the  lessor  had  nothing  at  the  time  of 
the  lease  made.''  And  he  puts  this  case :  ''  A.,  lessee  for 
the  life  of  B.,  makes  a  lease  for  years  by  deed  indented, 
and  after  purchases  the  reversion  in  fee.  B.  dieth ;  A.  shall 
avoid  his  own  lease,  for  he  may  confess  and  avoid  the  lease, 
which  took  effect  in  point  of  interest,  and  determined  by 
the  death  of  B.  But,  if  A.  had  nothing  in  the  land,  and 
made  a  lease  for  years  by  deed  indented,  and  after  pur- 
chase the  land,  the  lessor  is  as  well  concluded  as  the  lessee 
to  say  that  the  lessor  had  nothing  in  the  land ;  and  here  it 
worketh  only  upon  the  conclusion,  and  the  lessor  cannot 
confess  and  avoid,  as  he  might  in  the  other  case  (36). 

(36)  See  Webb  9.  Austin,  Ante,  p.  419. 
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1844.  [^MatdCf  J. — Can  you  shew  the  estoppel  without  pleading 
it?]  It  is  not  necessary  to  reply  it,  where  it  already 
appears  upon  the  record^  as  here.  Bowman  t.  TayloTy  2 
Ad.  &  E.  278^  is  an  authority  to  shew^  not  only  that 
there  may  be  an  estoppel  by  matter  of  recital,  but  ako 
that^  where  the  point  of  estoppel  appears  on  the  pleadings, 
it  maybe  taken  advantage  of  on  demurrer.  Lord  Denman 
there  says  :  ''  The  third  plea  puts  a  fact  in  issue  in  direct 
contradiction  to  the  recital  of  the  deed.  The  doctrine  of 
estoppel  has  been  guarded  with  great  strictness ;  not  be- 
cause the  party  enforcing  it  necessarily  wishes  to  exclude 
the  truths  for,  it  is  rather  to  be  supposed  that  that  is  true 
which  the  opposite  party  has  already  recited  under  his 
hand  and  seal ;  but  because  the  estoppel  may  exclude  the 
truth.  However,  it  is  right  that  the  construction  of  that 
which  is  to  create  an  estoppel  should  be  veiy  strict.  As  to 
the  doctrine  laid  down  in  Co.  Litt.  852.  b.,  that  a  recital 
doth  not  conclude,  because  it  is  no  direct  affirmation,  the 
authority  of  Lord  Coke  is  a  very  great  one;  but  still,  if  a 
party  has  by  his  deed  recited  a  specific  fact,  though  intro- 
duced by  'whereas,'  it  seems  to  me  impossible  to  say  that 
he  shall  not  be  bound  by  his  own  assertion  so  made  under 
seal.  This  point  was  much  considered  in  Lai$i9an  v.  Tremert 
1  Ad.  &  E.  792,  3  N.  &  M.  603.  There  could  have  been 
no  case  in  which  the  Court  would  have  been  more  strong 
inclined  to  struggle  against  the  doctrine  of  estoppel  than 
that.  The  action  was  upon  a  bond.  The  condition,  set 
out  on  oyer,  recited  that,  by  indenture  of  lease  between 
the  plaintiff's  testator  and  the  defendant,  the  teatator  de> 
mised  premises  to  the  defendant  at  the  yearly  rent  of  ITOC; 
and  the  condition  was,  payment  to  the  testator  of  that 
sum.  The  defendant  pleaded  that  the  lease  in  the  con- 
dition mentioned  was  a  lease  the  reddendum  of  which  was 
140/.  only,  and  that  that  sum  had  always  been  paid;  to 
which  the  plaintiff  replied  that  the  yearly  sum  of  170L  had 
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not  been  paid.  On  demurrer  it  was  held  that  the  defend-  1844. 
ant  was  estopped  from  pleading  a  lease  at  140/.  which  was 
in  effect  the  same  as  saying  that  there  was  no  lease  at  170/. 
as  mentioned  in  the  bond.  This  was  as  strong  a  case  as 
can  be  conceived ;  and  the  averment  creating  the  estoppel 
was  introduced  by  way  of  recital :  yet  this  Courts  upon  the 
greatest  consideration  of  the  cases^  antient  and  modern^ 
decided  for  the  estoppel.'^  The  traverse  is  also  improper^ 
inasmuch  as  it  is  confined  to  the  time  of  making  the  agree, 
ment.  Besides,  the  title  of  the  plaintiff  to  the  whole 
twenty  shares  is  not  necessarily  a  condition  precedent :  see 
Bwme  V.  Eyre,  1 H.  Bl.  278,  n.,  2  W.  Blac.  1312 ;  notes  to 
Pordage  v.  Cok,  8  Wms.  Saund.  319. 

ByleSy  Serjeant  {Hoggins  was  with  him),  contra. — No 
doubt  the  defendant  would  have  been  estopped  firom  deny- 
ing the  plaintiff's  title  to  the  shares,  if  the  declaration  had 
commenced  in  the  ordinary  way,  by  stating  the  inden- 
ture. But  the  plaintiff  has  deprived  herself  of  the  right 
to  rely  on  the  estoppel,  by  setting  out  upon  the  record  as 
a  substantive  allegation  a  fact  which  it  might  be  incon- 
venient to  the  defendant  to  leave  untraversed — Palmer  v. 
JSAin«,  2  Lord  Baym.  1551.  [Tindal,  C.J. — May  not  a 
party  rely  on  an  estoppel  by  demurrer,  as  well  as  by  plead- 
ing it  ?  Suppose  here  the  plaintiff  had  replied  the  in- 
denture, and  so  relied  on  the  estoppel  in  it :  and,  if  she 
might  do  that,  why  may  she  not  demur?]  No  case  has 
been  cited  to  shew  that  such  a  traverse  has  been  held  not 
to  be  admissible,  where  a  substantive  fact  is  alleged,  the  ad- 
mission of  which  might  materially  prejudice  the  defendant. 
There  is  no  averment  that  the  shares  mentioned  in  the 
introductory  part  of  the  declaratiou  are  the  same  as  those 
mentioned  in  the  subsequent  part.  [Maxde,  J. — If  they 
are  the  same,  then  the  estoppel  applies ;  if  not,  the  traverse 
is  quite  immaterial ;  it  would  be  the  same  thing  as  if  the 
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1844.        plaintiff  had  averred  that  she  was  possessed  of  a  grej 
horse.] 

Pbb  Curiam. — The  defendant  is  bonnd  by  the  estoppel 

Judgment  for  the  plaintiff. 


Saiurdaiff 
Nov.  23rd. 

An  award  WM 
BMdeoB  the 
23rdofMardi: 
the  plaintiff 
mofod  to  wt  it 
andeontfae 
lait  day  but  one 
of  the  follow, 
ing  MiekMe*wM9 
Temif  for  an 
objection  of 
wMchbehad 
knowledge  on 
theSthofBiaT: 
— Hddthat^ 
application 
too  late,  not- 


fiathadianed 
Mpdnattlie 

the  data  of  Uia 
award,  and  he 
did  notreoeiTe 
a  copy  of  it  un- 
til the  8th  of 
^orenber. 


Hemsworth  V.  Brian. 

J3T  a  Judge's  order  (afterwards  made  a  rule  of  Ckmit), 
dated  the  23rd  of  May^  1843,  and  made  in  a  canse  wherein 
H.  W.  Hemsworth  was  plaintiff  and  T.  H.  Brian,  defendant^ 
it  was  ordered  that  the  said  cause  and  all  matters  im  d^er- 
ence  between  the  parties  should  be  referred  to  an  arbitrator 
(a  layman) — the  costs  of  the  said  cause  and  of  the  refer- 
ence and  award  to  abide  the  result  of  the  award. 

The  arbitrator,  on  the  2^d  of  March,  1844,  made  hit 
award  as  follows : — "  I  do  find,  award,  and  determine,  ths^ 
at  the  time  of  commencing  the  said  action,  the  plaintiff  had 
not  any  cause  of  action  for  or  in  respect  of  the  sereril 
matters  and  things  respectively  mentioned  and  contained 
or  referred  to  in  the  first  count  in  the  pleadings  in  the  said 
cause  contained;  and  that,  in  case  the  trial  in  the  said 
cause  had  proceeded,  the  issue  joined  on  or  in  respeet  of 
the  said  count  should  and  ought  to  have  been  found  for  the 
defendant :  And  I  further  find,  award,  and  determine,  that, 
on  the  2nd  of  March,  1843,  and  at  the  time  of  the  com* 
mencement  of  the  said  action,  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  68/.  9s.  7d.,  on  the  second^ 
third,  and  fourth  counts  in  the  said  declaration  mentioned; 
and  that,  in  case  the  trial  in  the  said  cause  had  proceeded, 
the  issues  joined  on  the  second,  third,  and  fourth  counts  in 
the  said  pleadings  contained  should  and  ought  to  have  beea 
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found  for  the  plaintiff:  And  I  do  further  find^  award,  and         1844. 
determine,  that,  on  an  account  taken  of  all  matters  referred    n^jj^^^^ 
to  me  by  the  said  recited  order  (including  the  said  sum  of  »• 

68iL  9«.  7d,),  the  plaintiff  was  at  the  date  of  the  said  order, 
and  still  is,  indebted  to  the  defendant  in  the  sum  of 
17/.  7«.  ^d. :  And  I  further  award,  order,  and  direct  that 
the  said  H.  W.  Hemsworth  shall  on  the  1st  day  of  April 
next,  at  &c.,  well  and  truly  pay  or  cause  to  be  paid  unto 
the  said  T.  H.  Brian,  or  his  attorneys,  for  the  use  of  the 
said  T.  H.Brian,  the  sum  of  17/.  Vs.  6d. :  And  I  further 
award,  order,  and  direct  that  the  said  H.  W.  Hemsworth 
shall  and  do,  on  the  30th  March  instant,  deliver  up  or  cause 
to  be  deliTcred  up  unto  the  said  T.  H.  Brian,  his  executors, 
administrators,  or  assigns,  tjbe  following  warrants  of  wines 
and  brandy,  namely,  a  warrant  for  one  hogshead  of  port 
wine,  numbered  2260,  now  or  lately  lying  in  the  East  vault, 
Liondon  Docks,  and  marked  B.  No.  2.,  &c.,  &c.  [here  fol- 
lowed a  description  by  marks  and  numbers  of  several  casks 
of  wine,  and  one  hogshead  of  brandy]  :  And  I  do  further 
find  that  the  said  H.  W.  Hemsworth  is  in  possession  of 
certain  wines  in  bottle,  the  property  of  the  said  T.  H.  Brian, 
consisting  of  &c.,  &c. ;  and  I  do  hereby  further  award, 
order,  and  direct  that  the  said  H.  W.  Hemsworth  shall,  on 
the  30th  of  March  instant,  deliver  up  or  cause  to  be  de- 
livered up  all  the  said  wines  in  bottle  to  the  said  T.  H. 
Brian,  or  his  servants  or  agents  authorized  by  writing 
under  his  hand  to  receive  the  same :  And  I  do  further 
award,  order,  and  direct,  that,  if  default  be  made  by  the 
said  H.  W.  Hemsworth,  his  executors,  administrators,  or 
assigns,  in  payment  of  the  said  sum  of  17/.  7s.  bd.,  to  the 
said  T.  H.  Brian,  his  executors,  administrators,  or  assigns, 
or  to  his  said  attorneys,  at  the  time  in  that  behalf  herein 
by  me  appointed,  or,  if  the  said  H.  W.  Hemsworth,  his 
executors,  &c.,  shall  not  on  the  30th  of  March  instant,  de- 
liver up  or  cause  to  be  delivered  up  to  the  said  T.  H.  Brian, 


844  IN  THE  COMMON  FLBASy 

1841.  his  execntors^  &c.,  the  said  wine-warrants  and  brandr-war- 
ranty  and  the  said  wines  in  bottle,  hereinbefore  directed  bjr 
me  to  be  deliyered  up,  that  then  and  in  either  of  the  said 
cases^  after  making  this  my  award  a  role  of  her  Majesty's 
Court  of  Common  Pleas,  the  said  T.  H.  Brian  mi^  imme- 
diately proceed  by  attachment  or  otherwise  for  the  recoTerr 
of  the  said  sum  of  17L  7s.  5dL,  and  of  the  poesessicHi  of  the 
said  wine- warrants  and  brandy-warrant  and  wines  in  bottle, 
or  either  of  them,  as  the  case  may  require:  And  I  do 
hereby  further  award,  order,  and  determine,  that  the  said 
H.  W.  Hemsworth  shall  take  to,  retain,  and  keep  four  butts 
of  sherry  wine,  &c.,  &c.,  which  said  articles  and  things 
were  formerly  the  property  of  the  said  T.  H.  Brian,  and 
are  now  or  lately  were  in  the  possession  of  the  said  H.  W. 
Hemsworth,  &c. :  And  I  do  lastly  award,  order,  and  deter- 
mine, that,  after  the  due  performance  of  this  my  award, 
and  the  payment  of  the  costs  of  the  said  cause,  and  of  the 
said  reference,  and  of  this  my  award,  they  the  said  H.  W. 
Hemsworth  and  T.  H.  Brian,  and  their  respectire  executors 
or  administrators,  shall  respectirely  within  ten  days  after  the 
same  shall  have  been  respectiyely  tendered  to  him  or  them 
for  execution,  and  at  the  costs  and  chaises  of  the  party 
requiring  the  same,  sign,  seal,  and  as  their  respectire  acts 
and  deeds  deliver,  each  of  them,  his  executors  or  adminis- 
trators, unto  the  other  of  them,  his  executors  or  adminis- 
trators, mutual  general  releases  in  writing  of  all  and  all 
manner  of  actions  and  suits,  claims,  and  demands  what- 
soerer,  from  the  beginning  of  the  worid  up  to  the  day  of 
the  date  of  the  said  order  of  reference.'^ 

Channell,  Serjeant,  on  behalf  of  the  plaintiff,  now  mored 
to  set  aside  this  award. — In  order  to  excuse  the  delay — 
two  terms  having  passed  by  since  the  making  of  the  award 
— ^he  produced  an  affidavit  which  stated  that,  the  defend- 
ant having  closed  his  case,  it  was  arranged  that  a  further 
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appointment  should  be  given  by  the  arbitrator  for  hearing        184-1. 
the  plaintiff's  reply,  but  that  none  such  was  given  to  him ;    ii^^"^J"^ 
that,  on  the  I6th  March,  1844,  a  fiat  in  bankruptcy  issued  v, 

DrI  A  V 

against  the  plaintiff;  that  the  plaintiff  had  no  notice  of  an 
award  having  been  made  until  the  Sth  of  May,  when  the 
defendant  attended  a  meeting  under  the  fiat,  and  attempt^ 
ed  to  prove  for  the  sum  awarded  to  him ;  that  the  attor- 
neys who  had  acted  for  the  plaintiff  on  the  reference 
ceased  to  be  concerned  for  him  on  his  bankruptcy;  and 
that  he  did  not  receive  a  copy  of  the  award  until  the  8th 
instant.  The  learned  Serjeant  submitted,  that,  although 
where  the  submission  is  under  the  statute  8  &  9  Will.  8, 
c.  15,  the  application  to  set  aside  the  award  is  required  to 
be  made  before  the  last  day  of  the  term  next  after  the  mak- 
ing and  publishing  thereof — In  re  Smith  v.  Blake,  SDowl. 
133 ;  yet  that  this  was  not  a  reference  under  the  statute ; 
and,  though  the  Courts  have  in  general  adopted  the  limit 
which  the  statute  prescribes  in  cases  not  strictly  governed 
^y  it>  yet  it  is  not  imperative,  and  they  may  in  the  exer- 
cise of  their  discretion  relax  the  severity  of  that  rule — 
Rogers  y,  Dallimore,  6  Taunt  111,  1  Marsh. 471;  Potter  v. 
Newman,  2  C.  M.  &  R.  742. 

TiNDAL,  C.  J. — I  am  unable  to  get  over  the  difiSculty  as 
to  the  time  at  which  this  application  is  made.  Though,  it 
is  true,  we  are  not  positively  bound  to  observe  the  limit 
prescribed  by  the  statute  8  &  9  Will.  3,  c.  15,  yet  the  Courts 
have  generally  adopted  it  as  a  guide  in  the  exercise  of  their 
discretion.  Here,  it  appears  from  the  plaintiff's  own  affida- 
vit that  he  knew  of  the  award  on  the  Sth  of  May,  which 
was  the  last  day  of  Easter  Term ;  and  yet  he  allowed  the 
whole  of  Trinity  Term  to  elapse  without  making  any  ap- 
plication, though  he  must  then  have  known  of  the  objec- 
tion he  now  relies  on,  and  he  does  not  come  to  the  Court 
until  the  last  day  but  one  of  Michaelmas  Term.  The 
award  may  in  the  meantime  have  been  acted  upon  by  the 
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1844.        oth^r  party,   and  expenses  incurred  in  relation  thereto, 
"     "  on  the  faith  of  its  being  undisputed. 

V. 

Beiak.  The  rest  of  the  Court  concurring — 

Channell  took  nothing  (37). 

(37)  See  the  argument  on  a  motion  fiir  an  attachment,  Hemsworth  r. 
Brian,  IC.B.  131. 


Satwrday^  Lewis  and  Others  v.  Marshall  and  Another. 

Nov.  2Zrd.     fry 

The  jury  baT.  X  HIS  was  an  action  of  assumpsit  brought  by  the  plain- 
Tondkt  for^the  ^^^^^t  owners  of  the  ship  Stratheden,  against  the  defendants, 
^**Sfftri"^'  ship-brokers,  charging  them,  in  the  first  count,  ¥rith  a 
covBt,  ooDtrarj  breach  of  their  contract  to  procure  for  the  plaintiffs'  ship 

to  the  cridenoe 

and  to  the  di.  a  full  cargo  for  Sydney,  *'  the  rates  of  freight  for  which 
jSm!  and  for  ^^^^  average  40^.  per  ton,  and  at  least  nine  cabin  passen- 
^eplaintiffiion  gers,  passage- money  average  7bL"  and,  in  the  second 
third  counts,  a  count,  with  not  collecting,  accounting  for,  and  paying  over 
granted  for  a  the  balance  of  freights  collected  by  them,  pursuant  to  their 
^^^siion  contract.  The  declaration  also  contained  a  count  for 
ofwhkh  it  was  money  paid,  money  had  and  received,  &c. 

agreed  between 

the  parties  that  At  the  trial  before  Tindal,  C.  J.,  at  the  sittings  in  Lon- 
should  decide  ^ou  after  the  last  Michaelmas  Term,  it  appeared  that  the 
straction  S^e  *^^c™g®  ^^^^  ^^  freight  forgoods  put  on  board  the  Stratheden 
contract  de-       by  the, defendants  amounted  to  S2s.  only  per  ton,  instead  of 

clared  on  in 

the  first  connt,  408.,  as  specified  in  the  guarantie  declared  on  in  the  first 
2boald  think  covLixt ;  but  that,  besides  the  goods  so  shipped,  the  defend- 
ontain  eridence  j^j^g  ^ad  put  on  board  several  steerage  passengers  for  the 

which  had  been  ^  •y     r  o 

rejected  at  the  voyage,  and  that  the  passage-money  paid  by  such  steerage 
should  deter-  '  passengers  (15/.  per  head),  after  deducting  therefrom  the 

mine  as  to  the 
effect  of  it. 

The  Court,  after  time  taken  to  consider,  directed  that,  instead  of  a  new  trial,  the  Terdict  which 
had  been  found  for  the  defendants  on  the  first  count  should  be  set  aside  on  file  unuti  Unm. 
and  be  entered  for  the  plaintiffs  for  such  sum  as  should  be  ascertained  between  the  parties 
under  the  agreement  entered  into.  The  parties  haring  agreed  as  to  the  amount  of  the  ver- 
dict : — Held,  that  the  plaintiffs  were  not  entitled  to  the  costs  of  the  trial  as  to  that  ians. 
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expense  of  their  diet  during  the  voyage^  and  the  allowance  1344. 
to  be  made  for  the  tonnage  occupied  by  them  and  their 
necessary  stores^  when  added  to  the  freight  of  the  cargOy 
made  the  average  earnings  of  the  whole  ship  amount  to 
more  than  40^.  per  ton.  The  contract  so  far  as  it  related 
to  the  cabin  passengers  was  performed:  but,  as  to  the 
cargo,  it  was  insisted  on  the  part  of  the  plaintiffs  that  it 
had  not  been  performed.  On  the  part  of  the  defendants, 
parol  evidence  was  offered  (that  of  a  broker  and  two  ship- 
owners) to  shew  that  the  terms  "  cargo ''  and  "  freight/' 
when  used  in  a  contract  of  this  description,  and  with  re- 
ference to  the  voyage  on  which  the  Stratheden  was  engaged, 
by  the  general  usage  and  course  of  the  trade,  comprised 
not  only  "cargo*'  and  "freight"  in  the  strict  and  proper 
sense  of  those  words,  as  applicable  to  goods^  but  also  steer- 
age passengers,  and  the  net  profit  arising  from  their  pas- 
sage-money. On  the  other  hand,  it  was  insisted  that  this 
description  of  evidence  was  inadmissible,  the  terms  of  the 
contract  being  precise  and  free  from  ambiguity.  His  lord- 
ship received  the  evidence ;  but,  conceiving  that  it  ought 
not  to  have  been  received,  he  ultimately  declined  to  leave 
it  to  the  jury  as  a  mean  of  interpreting  the  contract,  the 
words  of  which,  he  told  them,  must  be  construed  accord- 
ing to  their  plain  and  ordinary  meaning,  and  that  the  legal 
effect  of  the  contract  was,  that  the  defendants,  the  brokers, 
engaged  to  procure  a  full  cargo  o{  goods  (properly  so  called) 
which  should  average  a  freight  of  40«.  per  ton,  which  they 
had  failed  to  do ;  and  he  directed  the  Jury  to  find  their  verdict 
on  the  first  count  for  the  plaintiffs.  The  jury,  notwithstand- 
ing this  direction  of  his  lordship,  returned  a  verdict  for  the 
defendants  on  the  first  and  third  counts,  and  for  the  plain- 
tiffs on  the  second,  damages  18/.  In  the  following  term 
the  plaintiffs  obtained  a  rule  nisi  for  a  new  trial  on  the 
ground  that  the  verdict  as  to  the  first  count  was  against 
the  evidence  and  against  the  express  direction  of  the  Judge 
in  point  of  law.    Upon  the  argument  of  that  rule  it  was 
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agreed  between  the  parties  that  the  Court  shoold  deddf 
upon  the  conatruction  of  the  contract,  and,  if  tbej  ihcnild 
think  the  parol  evidence  admissible,  should  determine  u 
to  the  etfect  of  it.  After  time  taken  to  consider,  the  Cooit, 
in  the  last  Trinity  Vacation,  directed  that,  instead  (rf* a  «« 
trial,  the  verdict  which  had  been  found  for  the  defendsntt 
on  the  first  count  should  be  set  aside  on  t/it  utual  termt, 
and  be  entered  for  the  plaintiffs  for  such  sum  as  ihonld  be 
ascertained  between  the  parties  under  the  agre^nent  a>-  ^ 
tered  into :  vide  ante,  p.  477. 

It  was  oltimately  arranged  that  a  verdict  should  be  tuf^ 
tered  for  the  plaintiffs  on  the  first  count  for  133/.  lU.  2i^ 
for  which  sum — 

Sir  T.  Wilde,  Serjeant,  on  a  former  day  in  tii»  term 
moved  to  enter  the  verdict  in  the  usual  way,  as  a  cerdid 
of  the  jury,  corrected  by  the  subsequent  decision  of  thi 
Court. 

&het,  Seijeant,  now  shewed  cause. — The  plaintiffi  <n 
not  entitled  to  the  costs.  If  thie  had  been  the  ordtnaiycM 
of  a  verdict  against  evidence,  a  new  trial  would  onlyhm 
been  granted  on  the  terms  of  payment  of  coats  by  the  nnnifr 
cessful  party.    If  the  circumstances  would  justify  it,  or  if  i 


MICHABLMA8  TSKM^  8  TICTOBIJB.  849 

r.  Wilde f  Serjeant,  in  rapport  of  his  rule. — ^The  ver-  1844. 
diet  on  the  first  connt  was  clearly  perverse ;  and  the  Court  lkwis 
would  have  granted  a  new  trial,  as  a  matter  of  course,  with-  f  • 

T  ,  Marshall. 

out  costs.  In  order  to  avoid  the  useless  expense  of  a 
second  trial,  the  plaintiffs  by  the  agreement  compromise 
their  claim  for  damages,  and  consent  that  the  Court  shall 
take  into  their  consideration  the  effect  of  certain  evidence 
which  clearly  was  not  admissible.  The  fair  construction  of 
the  agreement  on  both  sides  is,  that  the  defendants  should 
be  placed  in  the  same  position  as  to  costs  that  they  would 
have  been  in  if  the  jury  had  in  the  first  instance  done 
their  duty. 

TiNDAL,  C.  J. — I  agree  that  the  proper  point  for  the 
eonsideration  of  the  Court  is,  what  was  the  intention  of  the 
parties  in  entering  into  the  agreement  referred  to.  In  order 
to  arrive  at  their  meaning,  we  must  see  their  then  situa- 
tion. There  was  a  verdict  for  the  defendants  on  the  first 
count  against  the  express  opinion  of  the  Judge  who  tried  the 
cause.  No  doubt,  therefore,  rebus  sic  stantibus,  the  Court 
would  have  set  aside  the  verdict,  without  costs.  In  order 
to  avoid  the  necessity  of  going  down  to  trial  again,  it  was 
agreed  to  give  the  Court  all  the  functions  of  a  jury.  What 
we  have  to  consider  is,  how  the  jury  would  upon  a  second 
trial  be  bound  to  find.  We  thought  the  verdict  upon  the  first 
count  clearly  wrong.  Therefore  I  think  that  the  proper 
construction  of  the  agreement  is,  that  the  costs  of  the  first 
trial  are  simply  thrown  away,  and  that  the  plaintiffs  are 
entitled  to  have  a  verdict  entered  for  them  on  that  count, 
for  the  amount  agreed  on,  without  costs. 

CoLTMAN,  J. — This  is  substantially  the  case  of  a  new 
trial,  the  Court  being  substituted  for  the  jury. 

Maule,  J. — I  am  also  of  opinion  that  the  rule  should  be 
modified  as  suggested  by  the  Lord  Chief  Justice.    The 
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Court  bad  to  dispose  of  a  rule  for  a  new  trial,  tlie  tamwr 
verdict  being  CDutrary  to  the  opiniou  of  the  Judge,  and 
That  rule  being  peodiog,  an  agreement  was  come 
to  between  the  parties,  the  subject  of  which  was  the  fatoR 
trial,  if  it  should  take  place  at  all,  and  bow  it  shoold 
terminate.  It  was  not  to  diminish,  bat  rather  to  enlarge 
the  power  of  the  Court  as  to  the  costs,  to  do  what  the 
Court  and  jury  together  would  have  done,  viz.  to  decide 
on  the  admissabiiity  as  well  as  the  effect  of  the  eridenee— 
leaving  to  the  Court  the  power  they  had  before,  as  to  tb 
terms  on  which  the  new  trial  should  be  bad.  The  CoDt 
thought  this  was  a  case  in  which  there  ought  to  be  a  no 
trial,  without  payment  of  costs.  Thejudgment  was  that  tk 
verdict  should  be  set  aside  on  the  usual  lerms.  1/  thiw 
words  have  any  meaning,  it  is,  that  the  verdict  should  be 
set  aside  on  payntent  of  cotU.  I  think  the  rule  should  be 
modified  by  depriving  the  plaintiffs  of  the  costs  of  the  ine 
upon  which  they  have  not  succeeded. 

Ekle,  J. — I  am  of  the  same  opinion.  The  agreenctf 
had  reference  to  the  verdict  which  the  jury  on  the  seoal 
trial  might  give.  The  parties  consented  that  the  Coo) 
should  perform  the  functions  of  the  second  jury,  witli  lO 
the  consequences  of  a  verdict  pronounced  by  them:  vi 


MICHAELMAS  TERM^  8  VICTORIiB.  851 

1844. 

Joseph  Charles  Howett  v.  Benjamin  Clements. 

Benjamin  Clements  v.  Joseph  Charles  Howett.  Saturday^ 

BNov,  23rd. 
Y  an  order  of  Nisi  Prius  bearing  date  the  27th  of  No-  An  trbitrator 

vember^  1843,  made  in  a  cause  of  Howett  v.  Clements,  a  vJl^^w^idi 
verdict  was  ordered  to  be  entered  for  the  plaintiff,  damages  JJj^  ascribed 
600/.,  subject  to  the  award  of  a  barrister,  who  was  thereby  ^y  ^  "^8 
impowered  to  direct  that  a  verdict  should  be  entered  for  name,  the 
the  plaintiff  or  the  defendant  as  he  should  think  proper,  badTtolbiin^o 
and  to  whom  the  cause,  and  also  a  certain  other  cause  of  <»"«c^^e 

order  of  refer- 

Clements  t.  Howett,  and  all  matters  in  difference  between  ence  containing 
the  parties,  were  referred — the  costs  of  the  said  suits  re-  feringitback' 
•pectively  to  abide  the  event  of  the  award,  and  the  costs  fo'^nw^^^"^- 
of  the  reference  and  award  to  be  in  the  discretion  of  the 
arbitrator.    The  order  also  contained  a  clause  impowering 
the  Court  to  refer  back  the  award  to  the  arbitrator  for 
amendment. 

The  arbitrator  made  his  award  on  the  Ist  of  May,  1844, 
as  follows : — "  With  respect  to  the  cause  first  above  men- 
tioned, and  in  which  the  said  James  Charles  Howett  is  the 
plaintiff  and  the  said  Benjamin  Clements  is  defendant,  I 
award,  order,  and  adjudge  that  the  verdict  already  entered 
up  therein  for  the  plaintiff  James  Charles  Howett  shall 
stand,  but  that  the  damages  shall  be  reduced  to  the  sum 
of  45/. ;  and,  with  respect  to  the  other  cause,  in  which  the 
said  Benjamin  Clements  is  the  plaintiff  and  the  said  James 
Charles  Howett  is  defendant,  I  award,  order,  and  adjudge 
that  a  verdict  shall  be  entered  for  the  defendant  James 
Charles  Howett ;  and  I  find  that  there  are  no  further  or 
other  matters  in  difference  between  the  said  parties  besides 
or  in  addition  to  the  said  causes  in  the  said  order  of  re- 
ference and  hereinbefore  mentioned  :  and  I  further  order 
and  award  that  the  costs  of  this  reference  and  of  this  my 
award  shall  be  paid  by  the  said  Benjamin  Clements.^' 

Tatfourd,  Serjeant,  on  a  former  day  in  this  term,  ob- 

YOL.  Till.  K  K  K 
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1844.        tained  a  rule  calling  upon  Clements  to  shew  cause  why  the 
HowxTT       pcstea  in  the  first-mentioned  cause  should  not  be  delivered 
^-  to  the  plaintiff,  and  why  judgment  should  not  be  entered 

in  both  causes  pursuant  to  the  award,  or  why  the  matter 
should  not  be  referred  back  to  the  arbitrator  to  amend  his 
award  by  correcting  the  error  made  in  the  Christian  name 
of  the  plaintiff  Howett.  He  produced  an  affidavit  stating 
that  the  mistake  arose  in  the  copying  the  award. 

Sir  T.  Wilde,  Serjeant,  now  shewed  cause. — ^There  has 
been  no  award  made  in  the  causes  referred ;  and  the  Court 
has  consequently  no  power  to  enter  up  judgment  in  the 
manner  prayed.  It  is  by  no  means  an  infrequent  occur- 
rence for  a  judgment  to  be  signed  as  for  want  of  a  plea, 
where  a  plea  has  been  delivered  with  a  wrong  Christian 
name  of  one  of  the  parties.  The  mistake  cannot  be  set 
right  by  any  averments  the  parties  may  make.  There  is 
no  instance  to  be  found  in  which  the  Court  has  assumed 
any  such  authority.  K  the  award  is  not  an  award  made  in 
the  causes  referred,  the  Court  cannot  send  it  back  for 
amendment. 

TiNDAL,  C.  J. — ^The  clause  impowering  the  Court  to 
refer  back  the  award  to  the  arbitrator  for  amendment 
must  be  construed  with  a  reasonable  degree  of  latitude. 
The  affidavit  shews  that  the  award  was  intended  as  an 
award  made  in  the  causes  referred  by  the  order.  Let  it 
go  back  to  the  arbitrator  to  be  amended. 

The  rest  of  the  Court  concurring — 

Rule  ''  that  the  award  of  the  arbitrator  in  the 
said  rule  [nisi]  mentioned  be  referred  back 
to  the  said  arbitrator  to  re-consider  and 
amend  the  same  if  he  should  think  fit/'  (38) 

(38)  When  the  matter  went  misnomer,  but  made  a  substantial 
back  to  the  arbitrator,  he  did  not  amendment :  see  Howett  ▼.  Cle- 
content  himself  with  amending  the      ments,  1  C.  B.  128. 
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Sabah  Aspinall  and  Others  v,  James  Andus  and 

Others.  Monday, 

TNov,  18th. 
HE  following  case  was  sent  by  Vice-chancellor  Sir  The  testator 

James  Wigram  for  the  opinion  of  this  Court : —  qneathed  (after 

Elkanah  Aspinall  was,  at  the  time  of  making  his  will,  and  ^^  ^f*^  ^J,. 

r  f  o  1  marriage  of  his 

thenceforward  until  the  time  of  his  decease,  seised  of  the  widow)  the 

whole  of  his 

inheritance  in  fee-simple  in  certain  freehold  messuages  or  property,  real 
tenements  in  the  county  of  York,  and  at  the  time  of  his  ^to^ST'  ' 
decease  was  also  possessed  of  leasehold  estates  in  the  said  daughter  Eiiia, 

^  ^  to  her,  her 

oounty,  and  other  personal  property.     Being  so  seised  and  heirs  and  as- 
possessed,  the  said  Elkanah  Aspinall  duly  made  and  pub-  prodded sheat 
lished  his  last  wiU,  bearing  date  the  24th  of  March,  1817,  J^g^^^* 
and  duly  executed  by  him  in  the  manner  then  required  for  and  should  have 

no  children, 

rendering  valid  devises  of  freehold  estate.  then  he  gave 

The  will  was  as  follows : — "  I,  Elkanah  Aspinall,  of  the  proj^r^i^be- 
township  of  Barlby,  and  parish  of  Hemsbrough,  in  the  J^'his^'^'h^^ 
county  of  York,  stone-merchant,  in  perfect  health  of  body,  l^*  A.,  except 
and  of  sound  mind,  memory,  and  judgment,  do  publish  and  godson  B.  A. : 
declare  this  to  be  my  last  will  and  testament,  revoking  all  j^'  providinK 
other  former  will  or  wills  heretofore  made :  I  give,  devise,  ijf.  <la««i»tcr 

^      '  '   Eliza  should 

and  bequeath  all  my  real  and  personal  estate  whatsoever  not  have  child 
and  wheresoever  within  the  three  united  kingdoms  called  f^j  begottefT' 
Ghreat  Britton,  or  whatever  may  in  my  life-time  or  after  |j^*^^  v®- 
my  death  fall  to  me  by  law  as  my  right,  or  by  the  right  of  retl  and  per- 
my  beloved  wife  Elizabeth  Aspinall,  in  manner  as  follows,  to  her  for  her 
viz.  First,  I  give  unto  my  said  wife  Elizabeth,  during  her  hCTnatonS^- 
natural  /(/J?,  or  until  her  marriage,  which  shall  first  happen,  ^^^  ^?r 
all  my  messuage,  houses,  and  tenements,  hereditaments,  equally  divided 
&c.^  upon  which  I  now  live,  called  Barlby  Bank,  in  the  ^j^thoi 

living,  with 
benefit  of  sur- 
▼frorship ;  and,  in  case  of  the  death  of  all  his  daughter's  children  without  issue,  then  he  gave 
and  bequeathed  all  his  real  and  personal  estate  whatsoever  and  wheresoever  as  aforesaid  unto 
his  nephew  L.  A.  and  his  godson  B.  A.,  to  them,  their  heirs  and  assigns  for  ever,  after  the 
death  of  his  daughter  Eliza.  The  testator's  daughter  Eliza  survived  him,  and  died  at  the  age  of 
twenty  years,  intestate  and  unmarried  : — Held,  that  she  became  entitled  to  the  fee-simple  in 
the  rod  estate,  and  to  the  absolute  interest  in  the  leasehold  estate  of  the  testator ;  and  that  L. 
A.  and  B.  A.  respectively  took  no  interest  in  either. 

K  K  K  2 
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1844.  township,  parish,  and  county  aforesaid,  in  the  East  Riding 
of  the  county  of  York :  also,  secondly,  I  give  unto  my  said 
wife  Elizabeth  all  my  personal  estate  and  effects,  including 
all  my  stock  in  trade,  book  debts,  and  all  other  property  of 
what  nature  or  kind  whatsoever  or  wheresoever,  to  my  said 
wife  Elizabeth  during  her  natural  life  or  marriage,  which 
shall  first  happen :  Should  I  be  in  possession  of  any  ships, 
sloops,  or  vessels,  part  or  parts,  at  the  time  of  my  death, 
then  I  do  direct,  that,  as  soon  as  convenient,  my  executors 
hereinafter  mentioned  will  sell  such  part  or  parts  of  ships 
or  vessels  as  I  may  be  entitled  to  at  the  time  of  my  death, 
with  my  stock  of  stone  I  may  then  have,  together  with  my 
book  debts,  and  other  monies,  collect  up,  with  the  sale  of 
my  furniture  my  said  executors  may  think  proper  to  dispose 
of  and  to  sell,  and  make  all  as  above  into  lawful  money  or 
cash  of  the  realm ;  and  then  I  do  direct  that  my  said  exe- 
cutors will  place  the  said  monies  or  cash  out  upon  real  or 
Government  securities,  the  interest  arising  firom  the  said 
monies  to  be  regularly  and  from  time  to  time  paid  to  my 
said  wife  Elizabeth  by  my  executors,  during  the  term  ofker 
natural  life,  or  so  long  as  she  remaineth  my  widow,  and  m 
longer:  And,  after  her  death  or  marriage,  which  shall  fint 
happen,  I  give,  devise,  and  bequeath  the  whole  of  my  pro- 
perty, real  and  personal,  whatsoever  or  wheresover,  of  what 
kind  or  description  soever,  within  the  three  united  kingdoms 
of  Great  Britton,  unto  my  dear  and  dutiful  daughter  JSfizi 
Aspinall,  to  her,  her  heirs  and  assigns,  for  ever;  provided 
she  at  a  proper  time  intermarries  and  should  have  no 
children,  then  and  in  that  case  I  give  the  whole  of  my  pro- 
perty as  aforesaid  described  to  my  nephew  Ijuke  Aspinatt, 
oldest  son  of  my  brother  John  Aspinall,  except  1002.  to  my 
godson  Bethel  Aspinall,  son  of  my  brother  Job  Aspinsll, 
of  Halifax,  when  he  shall  attain  his  twenty-first  year;  and, 
in  case  he  should  die  before  he  attains  the  ageof  twenty-one, 
I  give  the  same  sum  of  100/.  to  my  brother.  Job  Aspinall,  of 
Halifeix,  to  him,  his  heirs  and  assigns  for  ever :  But,  never- 
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theless^  providing  my  daughter  Eliza  should  not  have  child        1844. 
or  children  lawfnlly  begotten  in  wedlock^  I  still  give  all  my 
real  and  personal  property^  what  or  wherever^  to  her  and 
for  her  own  use  during  her  natural  life,  and  at  her  death 
to  be  equally  divided  amongst  her  (my  daughter's)  children 
then  living,  share  and  share  alike,  to  them,  their  heirs 
and  assigns^  for  ever ;  and,  in  case  of  the  death  of  any 
of  my  daughter's  children  before  they  attain  the  age  of 
twenty-one^  in  that  case  I  devise  and  give  to  the  survivor 
or  survivors  equal  share  or  shares  of  such  sum  or  sums  as 
may  be  to  be  divided  equal  amongst  them^  their  heirs  and 
assigns^  for  ever;  and^  should  it  so  happen  that  all  my 
daughter's  children  should  die  except  one^  then  the  whole 
of  my  bequests  to  be  given  that  child^  he  or  she  attaining 
twenty-one  years  of  age ;  and  that  one  child  should  die 
without  issue^  then  I  give  and  bequeath  all  my  real  and 
personal  estate  whatsoever  or  wheresoever  as  aforesaid^  to 
my  nephew  Luke  AspinaU  and  my  godson  Bethel  Aspinallj 
to  them^  their  heirs  and  assigns^  for  ever/ after  the  death  of 
my  daughter  Eliza.     But^  should  I  not  leave^  in  all  I  may 
have  a  right  to  at  the  time  of  my  decease,  sufficient  for  a 
maintenance  for  my  daughter  from  the  interest  to  keep  and 
support  her,  I  give  in  that  case  to  my  dear  daughter  1000^, 
to  her  my  said  daughter  Eliza  own  use,  and  no  more." 
The  testator  then  appointed  the  defendant,  James  Andus, 
and  his  daughter  Eliza  AspinaU,  executor  and  executrix  of 
his  will. 

Elkanah  AspinaU  died  in  1820,  without  in  any  manner  Death  of  the 
altering  or  revoking  the  said  will,  leaving  the  said  Elizabeth        ^^^* 
AspinaU,  his  widow,  the  said  Eliza  AspinaU,  his  only  child 
and  heiress-at-law  and  sole  next  of  kin,  and  the  said  Luke 
AspinaU,  John  AspinaU,  Bethel  AspinaU,  and  James  Andus, 
all  in  his  wiU  named,  him  surviving. 

James  Andus  alone  proved  the  will  of  the  testator ;  and 
he  assented  to  the  bequest  of  the  leasehold  estate. 

Eliza  AspinaU,  the  only  daughter  of  the  testator,  died  in  Death  of  Elixa 

Aspinall. 


856 


IN  THE  COMMON  PLBA8, 


1B44. 


Death  of  John 
Aspinall. 


I>eiUh  of  Lake 
Aspinall. 


Death  of  testa, 
tor's  widow. 


Administration 
suit. 


1824^  at  the  age  of  twenty  and  upwards^  intestate,  and 
without  having  been  married^  and  left  John  Aspinall,  her 
uncle,  since  deceased,  her  heir-at-law,  and  also  the  heir-at- 
law  of  the  said  Elkanah  Aspinall.  Administration  to  the 
estate  of  Eliza  Aspinall  has  since  been  granted  to  the  de- 
fendant James  Andus,  who  is  now  the  personal  repie- 
sentatiye  of  the  said  Eliza  AspinalL 

John  Aspinall  died  in  April,  1830,  having  doly  made 
his  last  will  and  testament,  dated  the  20th  of  July,  1829, 
whereby  he  gave  and  devised  all  his  real  and  personal 
estate  unto  his  wife  Elizabeth  Aspinall,  John  Brooke,  and 
William  Latham  (all  defendants  in  the  cause),  upon  certain 
trusts  for  the  benefit  of  his  wife,  children,  and  grand- 
children. 

The  said  Luke  Aspinall,  the  nephew  of  the  said  testator 
Elkanah  AspinaU,  in  the  will  mentioned,  died  in  March, 
1829,  having  duly  made  and  published  his  last  will  and 
testament,  bearing  date  the  13th  of  February,  1827,  where- 
by he  gave  and  devised  all  his  real  and  personal  estate 
whatsoever  unto  his  wife  Sarah  Aspinall,  his  brother  Charks 
Aspinall,  and  his  brother-in-law  Joseph  Womersly  (all 
parties  to  the  suit),  upon  certain  trusts  for  the  benefit  of 
his  wife  and  his  children. 

Elizabeth  Aspinall,  the  widow  of  the  testator  V^IVi^wali 
AspinaU,  died  in  the  month  of  October,  1838. 

Bethel  Aspinall  (in  the  testator's  will  described  as  hit 
godson  Bethel  Aspinall,  son  of  bis  brother  Job  AspinaU, 
of  Halifax)  is  still  living,  and  a  party  to  the  suit. 

In  December,  1839,  a  suit  was  instituted  in  the  Court  of 
Chancery,  by  the  devisees  under  the  will  of  Luke  Aspinall 
against  the  personal  representative  of  the  testator  Elkanah 
Aspinall,  and  against  Bethel  Aspinall,  and  the  persona 
claiming  under  the  will  of  John  Aspinall,  to  administer 
the  estate  of  the  said  Elkanah  Aspinall,  and  to  decide  the 
rights  of  the  parties  claiming  under  the  said  will,  and  under 
the  several  deceased  parties  therein  mentioned;  and,  on 
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the  24th  of  November^  1843^  the  said  cause  came  on  to        1844. 
be  heard  for  further  directions  before  the  Bight  Hon.  Sir     JupinIll 
James  Wigram,  whereupon  his  Honor  ordered  that  a  case  ^' 

should  be  stated  for  the  opinion  of  this  Court. 

The  questions  for  the  opinion  of  the  Court  were— Firsts  Qaestioni. 
what  interest^  in  the  events  which  had  happened^  Eliza 
Aspinall  became  entitled  to  in  the  real  estate  of  the  testator 
Elkanah  Aspinall  under  his  will,  or  as  his  heiress-at-law, 
and  what  interest  she  became  entitled  to  in  the  leasehold 
estate  of  the  said  testator — Secondly,  what  interest,  in 
the  eyents  which  had  happened,  Luke  Aspinall  and  Bethel 
Aspinall  respectively  became  entitled  to  in  such  real  estate, 
and  also  in  such  leasehold  estate,  under  the  will  of  the 
said  testator. 

The  case  was  argued  on  the  8th  instant. 

Sir  T,  fVilde,  Serjeant,  for  the  plaintiffs,  the  devisees  un- 
der the  will  of  Luke  Aspinall. — Luke  Aspinall,  in  the  event 
that  has  happened,  viz.  the  death  of  the  testator's  daughter 
Eliza  unmarried  and  without  issue,  became  entitled  to  the 
whole  interest  in  the  whole  of  the  testator's  estates,  real 
and  personal,  subject  only  to  the  bequest  of  100/.  to  Bethel 
Aspinall.  The  testator  evidently  intended  his  daughter  to 
take  a  life  estate  only.  In  the  first  instance,  he  directs, 
that,  if  she  should  marry  and  have  no  children,  the  pro- 
perty should  go  over  to  Luke  Aspinall :  and  then  he  goes 
on,  evidently  intending  to  provide  for  the  event  of  her 
having  a  child  or  children — "  but,  nevertheless,  providing 
my  daughter  Eliza  should  not  have  child  or  children  law- 
fully begotten  in  wedlock,  I  still  give  all  my  real  and  per- 
sonal property  to  her  for  her  own  use  during  her  natural 
life,  and  at  her  death  to  be  equally  divided  amongst  her 
children  then  living;''  palpably  shewing  that  this  was 
meant  as  a  qualification  of  something  the  testator  had 
before  said  inconsistent  with  or  not  expressive  of  what  he 
was  then  saying.  And  in  case  of  all  his  daughter's  children 
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1B44.  (if  any)  dying  without  issue,  he  gives  and  bequeaths  all  his 
real  and  personal  estate  whatsoever  and  wheresoever  of 
aforesaid  to  Luke  Aspinall.  In  no  event  is  the  daughter's 
husband,  if  she  marries,  to  take  any  interest.  The  word 
''  not  ^*  in  the  second  branch  of  the  devise  to  the  daughter 
must  clearly  be  rejected ;  for,  the  Court  will  not  suppose 
the  testator  to  have  contemplated  making  provision  for  an 
indefinite  number  of  illegitimate  children  of  his  daughter. 
The  construction  now  contended  for,  viz.  that  the  estate 
was  to  go  over  to  Luke  Aspinall  in  the  event  of  the  testa- 
tor's daughter  dying  without  having  had  lawful  issue,  pro- 
vides for  every  natural  event  the  testator  can  be  supposed 
to  have  contemplated.  Words  may  be  rejected  or  trans- 
posed, if  necessary  for  the  purpose  of  giving  effect  to  the 
general  and  reasonable  intention  of  the  testator — Boon  v. 
Comforth,  2  Vez.  Sen.  276.  [Maule,  3. — A  fee  is  given  to 
the  daughter  to  start  with.  What  is  there  in  the  subse- 
quent part  of  the  will  to  take  it  of  her?]  Beading  the 
second  and  concluding  clauses  with  the  first,  it  is  quite 
plain  that  the  testator  did  not  contemplate  giving  her  more 
than  a  life-estate,  provided  she  had  no  lawful  issue.  The 
Court  will  always  struggle  to  give  effect  to  the  general 
intention  of  the  testator — Hillersdon  w.Lowe^  2  Hare,  355; 
EUicombe  v.  Gomperiz,  3  M.  &.  Cr.  127 ;  Vaughan  v.  Bmdi, 
1  Turn.  &  Ph.  75.  The  construction  that  will  be  contended 
for  on  the  other  side  is,  that  the  daughter's  interest  was  to 
diminish  in  the  event  of  her  marrying.  But  the  testator 
evinces  no  disinclination  to  his  daughter's  marrying:  on 
the  contrary,  he  evidently  contemplates  and  anxiously 
provides  for  it. 

Talfourd,  Serjeant  {Malins  was  with  him),  for  the  de- 
visees of  John  Aspinall,  the  heir-at-law  of  Elisa  AspinaD, 
insisted  that  Eliza  Aspinall,  the  testator's  daughter,  took 
an  estate  in  fee  in  the  real  estate,  and  the  absolute  interest 
in  the  leasehold  estate  of  the  testator — the  former  liable 
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to  be  defeated  only  upon  the  happening  of  events  that  had         1844. 
not  happened. — He  referred  to  BhdweU  v.  Edwards,  Cro.      abpinall 
Eliz.  509,  and  Metham  v.  The  Duke  of  Devon,  1  P.  Wms.  529.  «"• 

Anous. 

CharmeU,  Serjeant  {Rogers  was  with  him),  for  Bethel 
Aspinall. — Bethel  Aspinall,  the  testator's  godson,  in  the 
events  that  have  happened,  viz.  the  death  of  Eliza  Aspinall 
unmarried  and  without  issue,  and  the  death  of  Luke  As- 
spinall,  takes  the  whole  interest  in  both  realty  and  person- 
alty nnder  this  will.  The  first  limitation  over  in  favour  of 
Luke  Aspinall  was  contingent  upon  the  testator's  daughter 
marrying  and  dying  without  issue.  That  limitation  over 
never  took  effect  at  all,  because  Eliza  Aspinall  died  unmar- 
ried. The  death  of  Eliza  Aspinall  without  issue  generally, 
lets  in  the  subsequent  limitation  under  which  Luke  Aspinall 
and  Bethel  Aspinall  take  as  joint-tenants.  In  Feame's  Con- 
tingent Bemainders,  9th  edit.  pp.  508,  9,  it  is  said,  that, 
"  where  a  devise  is  made  after  a  preceding  executory  or 
contingent  limitation,  or  is  limited  to  take  effect  on  a  con- 
dition annexed  to  any  preceding  estate ;  if  that  preceding 
limitation  or  contingent  estate  never  should  arise  or  take 
effect,  the  remainder  over  will  nevertheless  take  place,  the 
first  estate  being  considered  only  as  a  preceding  limit- 
ation, and  not  as  a  preceding  condition  to  give  effect  to 
the  subsequent  limitation.''  So,  here,  in  the  devise  over 
to  Luke  Aspinall,  "  provided  the  testator's  daughter  at  a 
proper  time  intermarried  and  should  have  no  children," 
the  solemnization  of  the  marriage  is  truly  a  condition: 
but  the  language  which  precedes  the  devise  to  Luke  and 
Bethel  as  joint-tenants  operates  as  a  preceding  limitation, 
and  not  as  a  condition.  Again,  Mr.  Fearne,  referring  to 
Scatterwood  v.  Edge,  1  Salk.  229, 12  Mod.  278, 1  Eq.  Ab.  189, 
says — p.  237 — *'  As  an  instance  of  that  class  where  subse- 
quent estates  were  limited  on  a  conditional  determination 
of  a  preceding  estate,  and  such  preceding  estate  never  took 
effect  at  all,  we  may  refer  to  the  case  of  a  devise  to  trus- 
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1844.  tees  for  eleven  years^  remainder  to  the  first  and  other  soni 
of  B.  successively  in  tail  male^  provided  they  should  take 
the  testator's  surname;  and  in  case  they  or  their  heirs 
should  refuse  to  take  the  testator's  surname^  or  die  with- 
out issue^  remainder  to  the  first  son  of  C,  remainder  over. 
B.  died  without  having  had  any  son :  C  had  a  son  at  the 
time  of  the  devise.  The  Court  did  not  agree  as  to  the 
validity  of  the  devise  to  the  first  son  of  B.  being  after  a 
term  of  years  without  any  preceding  fireehold  to  support 
it ;  but  resolved  that  the  subsequent  limitation  to  the  first 
son  of  C,  who  was  then  in  esse^  and  capable^  took  effect; 
and  that  the  preceding  limitation  to  the  first  son  of  B.,  or 
the  condition  thereto  annexed^  did  not  operate  as  a  pre- 
cedent condition  which  must  happen^  to  give  effect  to  the 
subsequent  limitation  to  the  son  of  C.^  but  was  only  a  pre- 
cedent estate  attended  with  such  limitation.'^  Here,  the 
second  devise  over  takes  effect  in  preference  to  the  first, 
because,  in  order  to  give  effect  to  the  first,  the  marriage  of 
Eliza  Aspinall  was  necessary,  but  not  so  as  to  the  second. 

ByleSy  Serjeant,  for  the  defendant  James  Andus,  the 
personal  representative  of  Eliza  Aspinall. — The  will  gives 
to  Eliza  Aspinall  an  estate  in  fee  in  the  realty,  and  an 
absolute  interest  in  the  leaseholds ;  and  there  is  nothiog 
in  the  subsequent  limitations  to  cut  down  that  devise. 
When  he  gives  an  estate  to  his  widow,  the  testator  gives  it 
to  her  for  life  and  no  longer,  clearly  shewing  that  he  knew 
how  to  limit  an  estate  for  life,  when  such  was  his  inten- 
tion. The  intention  of  the  testator  evidently  was,  that  hit 
daughter  should  have  the  fee  provided  she  lived  unmar- 
ried ;  but  that,  in  the  event  of  her  marrying,  in  default  of 
her  having  issue,  the  estate  should  go  to  the  testatoi^f 
collateral  relations.  The  words  '^  not "  and  "  never*'  have 
repeatedly  been  rejected,  not  only  in  wills,  but  also  in  other 
instruments — Simpson  v.  Vaughan,  2  Atk.32;  Bache  yJ^roe- 
tor,  Doug.  384 ;  White  v.  Supple,  2  Dru.  &  W.  (Irish)  475. 
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As  to  provisions  for  illegitimate  children^  see  Dwer  v.  Alex-  1844. 
ander^  2  Hare,  276.  In  Jarman  on  Wills,  Vol.  I,  p.  752,  it 
is  said :  ''  When  a  contingent  particular  estate  is  followed 
by  other  limitations,  a  question  frequently  arises  whether 
the  contingency  affects  such  estate  only,  or  extends  to  the 
whole  series.  The  rule  in  these  cases  seems  to  be,  that,  if 
the  ulterior  limitations  be  immediately  consecutive  on  the 
particular  contingent  estate  in  unbroken  continuity,  and 
no  intention  or  purpose  is  expressed  with  reference  to  that 
estate,  in  contradistinction  to  the  others,  the  whole  will  be 
considered  to  hinge  on  the  same  contingency;  and  that,  too, 
although  the  contingency  relate  personally  to  the  object  of 
the  particular  estate,  and  therefore  appear  not  reasonably 
applied  to  the  ulterior  limitations.  Thus,  where  an  estate  for 
life  is  made  to  depend  on  the  contingency  of  the  object  of 
it  being  alive  at  the  period  when  the  preceding  estates  de- 
termine, limitations  consecutive  on  that  estate  have  been 
held  to  be  contingent  on  the  same  event,  for  want  of  some- 
thing in  the  will  to  authorize  a  distinction  between  them :'' 
citing  Davis  v.  Norton,  2  P.  Wms.  390,  Doe  d.  Watson  v. 
Shippard,  Doug.  75,  Fearne's  Cont.  Rem.  236,  and  Moody 
V.  Walters,  16  Ves.  283.  In  Moody  v.  Walters,  the  limit- 
ations in  a  marriage  settlement  were  to  the  husband  and 
wife  successively  for  life,  remainder  to  the  first  and  other 
sons  in  tail  male,  with  remainder,  in  case  he  [the  husband) 
should  die  without  leaving  any  issue  male  then  bom,  and 
aKve,  and  leaving  his  wife  with  child,  to  such  after-bom 
child  or  children,  if  a  son  or  sons ;  remainder  to  the  bro- 
ther of  the  settlor  for  one  hundred  and  twenty  years,  if  he 
should  so  long  live ;  remainder  to  trustees  for  preserving 
contingent  remainders;  remainder  to  his  first  and  other 
sons  in  tail  male,  with  reversion  to  the  settlor  in  fee. 
Lord  Eldon  expressed  a  strong  opinion  (though  the  case 
was  not  decided  on  the  point)  that  the  husband  having 
died,  leaving  a  son,  the  limitation  to  the  posthumous  son 
would  not  (if  there  had  been  one)  have  arisen,  and  that 
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the  ulterior  limitations  failed  with  it.  Sacb^  his  lordship 
thought,  would  have  been  the  constmction,  had  it  been 
a  will. 

Sir  T.  Wilde,  Serjeant,  was  heard  in  reply. 

The  following  certificate  was  on  this  day  sent  to  his 
Honor,  the  Vice-ChanceUor. 

''  We  are  of  opinion  that  Eliza  Aspinall  became  entitled 
to  the  fee-simple  in  the  real  estate,  and  to  the  absolute  in- 
terest in  the  leasehold  estate  of  tlie  said  testator  Elkanah 
Aspinall. 

"  We  are  of  opinion  that  Luke  Aspinall  and  Bethd 
Aspinall  respectively  did  not  take  any  interest  either  in 
such  real  estate,  or  such  leasehold  estate,  under  the  will  of 
the  said  testator. 

"  N.  C.  TiNDAL. 

"T.  Col  THAN. 
"  W.  H.  Maulb. 
"  W.  Erle/* 


Monday, 


Harrison  v,  Harrison. 


No9. 25M,      rn,^^ 
The  testator        1  HE  following  case  was  directed  to  be  stated  for  the 

^^^^  o?w»*    opinion  of  this  Court,  by  an  order  of  the  Master  of  tbe 
real  estates  on-    KoUs,  made  in  certain  causes  depending  between  Emilv 

to  and  to  the  .  ^r         .  .  . 

use  of  all  his  Louisa  Harrison,  Horatio  Shirley  Harrison,  and  John  0^ 

tenaniTiii  TOm-  la^do  (iu  the  pleadings  called  Orlando)  Harrison,  infants, 

mon.  ^"^^^.^^  by  their  next  friend,  plaintiffs,  and  Anna  Louisa  Hanrisoii 

natarai  lives,  (since  deceased)  and  Tertius  John  Harrison,  defendants; 

to  their  iuw  as  and  between  John  Orlando  (in  the  pleadings  called  Orlando) 

il^^HclT"    Harrison,  an  infant,  by  his  next  friend,  Emily  Louisa  Skid- 
that  the  children 

took  an  estate- 
tail  as  tenants  in  common  ;  hot  that  the  grand-diildren  did  not,  nor  did  either  of  them,  take  siy 
estate  onder  the  will. 
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more  (wife  of  the  defendant  Isaiah  Skidmore)^  by  her  next         1844. 
friend,  and  Cecilia  Louisa  Skidmore^  Tertius  Benjamin      h7I[I[^k 
Skidmore.  and  Horatio  Thomas  Walter  Skidmore.  respect-      „    ^' 

*^  Harrison. 

ively  infants^  by  their  next  friend,  plaintiffs,  and  Tertius 
John  Harrison,  Isaiah  Skidmore,  Horatio  Shirley  Harrison, 
Edward  Carter  (since  deceased),  Benjamin  Skidmore,  and 
Alexander  Harrison  the  younger,  defendants ;  and  between 
John  Orlando  (in  the  pleadings  called  Orlando)  Harrison, 
an  infant,  by  his  next  friend,  Emily  Louisa  Skidmore  (wife 
of  the  defendant  Isaiah  Skidmore),  by  her  next  friend,  and 
Cecilia  Louisa  Skidmore,  Tertius  Benjamin  Skidmore, 
and  Horatio  Thomas  Walter  Skidmore,  infants,  by  their 
next  friend,  plaintiffs,  and  Owen  Orlando  Skidmore,  an 
infiemt,  by  his  guardian,  defendant ;  and  between  the  said 
John  Orlando  Harrison,  an  infant,  by  his  next  friend, 
Emily  Louisa  Skidmore  (wife  of  the  said  Isaiah  Skidmore), 
by  her  next  friend,  and  Cecilia  Louisa  Skidmore,  Tertius 
Benjamin  Skidmore,  and  Horatio  Thomas  Walter  Skid- 
more, infants,  by  their  next  friend,  plaintiffs,  and  Augusta 
Louisa  Harrison,  an  infant,  by  her  guardian,  defendant. 

John  Harrison  was,  at  the  date  and  execution  of  his  will 
hereinafter  stated,  and  thence  down  to  and  at  the  time  of 
his  decease  hereinafter  mentioned,  seised,  to  him  and  his 
heirs,  of  divers  lands  and  hereditaments;  and,  being  so 
seised,  he  made  and  published  his  last  will  and  testament 
in  writing,  dated  the  8th  of  May,  1826,  which  was  duly 
executed  and  attested  as  was  then  by  law  required  for  the 
devise  of  freehold  estates ;  and  he  thereby  gave  and  devised 
all  the  residue  of  his  real  estates  situate  in  England  unto 
and  to  the  use  of  all  his  children,  as  tenants  in  common, 
during  their  respective  natural  lives,  and  afterwards  to  their 
issue,  as  tenants  in  common. 

The  said  John  Harrison  died  in  the  month  of  May,  1826, 
without  having  revoked  or  altered  his  said  will,  leaving 
Emily  Louisa  Harrison,  Tertius  John  Harrison,  Horatio 
Shirley  Harrison,  and  John  Orlando  Harrison,  his  only 
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1844.        children^  him  surviving — all  of  whom  were  bom  before  the 
^"^[^[[^     date  of  the  said  will^  but  none  of  them  was  married  before 
^'  the  testator's  death. 

HA&&ISOM. 

In  the  month  of  February,  1882,  the  said  Emily  Louisa 
Harrison  intermarried  with  the  said  Isaiah  Skidmore,  and 
there  is  issue  of  such  marriage  four  children  (that  is  to  say), 
the  said  Cecilia  Louisa  Skidmore,  Tertius  Benjamin  Skid- 
more,  Horatio  Thomas  Walter  Skidmore,  and  Owen  Or- 
lando Skidmore. 

The  said  Tertius  John  Harrison  is  married,  and  has 
issue  one  child,  that  is  to  say,  the  said  Augusta  Louisa 
Harrison. 

The  questions  for  the  opinion  of  the  Court  were — l^rs^ 
what  estate  the  children  of  the  said  testator  took  in  his 
residuary  real  estates  under  the  said  will — Secondly,  whe- 
ther the  children  of  the  said  testator's  children,  or  any  and 
which  of  them,  took  any  and  what  estate  therein  under 
the  said  will. 

The  case  was  argued  on  the  6th  of  June,  1844,  before 
Tindal,  C.  J.,  and  Coltman,  J. 

Pint  argument.       By  lei,  Serjeant,  for  the  plaintiffs  in  the  first  suit,  the 

children  of  the  testator. — Under  the  residuary  clause  in 
this  will,  the  testator's  children  take  an  estate-tail,  ss 
tenants  in  common.  It  appears  from  the  case  that  the 
testator  died  in  May,  1826,  learing  his  daughter  Emily 
Louisa,  and  his  sons,  Tertius  John,  Horatio  Shirley,  and 
Isaiah  Skidmore,  all  of  whom  were  bom  before  the  date 
of  the  will,  surviving  him ;  that  the  daughter  afterwards 
married  and  had  children ;  but  that  there  were  no  grand- 
children in  esse  at  the  time  of  the  testator's  death. 
The  words  "  during  their  natural  lives "  do  not  restrain 
the  application  of  the  rule  in  Shelley's  Case,  1  Rep.  93.  b. 
Thus,  in  Robinson  v.  Robinson,  1  Burr.  38,  it  was  held 
that  a  derise  of  all  the  testator's  real  estate  (except  &&), 
and  of  the  perpetuity  of  his  presentations,  to  L.  H.,  ybr 
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/(/!?,  and  no  longer^  provided  that  he  took  the  name  of        1844. 
the  testator^  and  lived  at  his  house  at  B.;  and,  after  his     hamlisok 
decease,  to  such  son  as  he  should  have  lawfully  begotten,  ^* 

Harrison. 

taking  the  name  of  R.  (the  testator);  and,  for  default  of 
such  issue,  then  to  W.  R.  in  fee — was,  upon  the  true  con- 
struction of  the  will,  an  estate  in  tail  male  in  L.  H.,  he 
and  the  heirs  of  his  body  taking  the  name  of  B.,  by  neces- 
sary implication  to  effectuate  the  manifest  general  intent 
of  the  testator,  notwithstanding  the  express  estate  for  life 
devised  to  L.  1i.,/ar  his  life,  and  no  longer.  So,  in  Doe  d. 
Cock  V.  Cooper,  1  East,  229,  a  devise  of  a  messuage  and 
land  to  B.  C.  '^  for  the  term  only  of  his  natural  life,"  and, 
after  his  decease,  to  the  issue  of  the  said  B.  C.  as  tenants 
in  common ;  but,  in  case  the  said  B.  C.  should  die  without 
issue,  then  a  devise  of  the  same  to  E.  H.  in  fee — was  held 
to  give  to  B.  C.  an  estate-tail,  in  order  to  effectuate  the 
general  intent.  In  Denn  d.  Webb  v.  Piu:key,  5  T.  B.  299, 
the  testator  devised  certain  estates  to  his  grandson  Ni- 
cholas Webb  for  life,  without  impeachment  of  waste,  and, 
after  his  decease,  to  the  issue  male  of  his  body  lawfully 
begotten,  and  to  the  heirs  and  assigns  of  such  issue  male 
for  ever ;  and,  for  default  of  such  issue  male,  then  to  his 
grandson,  W.  Webb  for  life,  with  remainder  to  the  issue 
male  of  his  body,  and  the  heirs  and  assigns  of  such  issue 
male;  and,  for  default  of  such  issue  male,  then  to  his 
grandson  J.  Webb  (the  lessor  of  the  plaintiff),  for  life,  with 
remainder  to  his  issue  male  in  like  manner.  Lord  Kenyon 
said :  '' Nothing  can  be  clearer  than  that  the  first  intention 
of  the  devisor  was  to  give  only  an  estate  for  life  to  N.Webb, 
for,  it  is  given  to  him  '  for  life'  in  express  words ;  and  these 
words  are  immediately  subjoined,  '  without  impeachment 
of  waste.'  But  it  has  been  for  a  long  time,  and  very  pro- 
perly, settled,  that,  if  a  devisor,  ignorant  of  technical  terms, 
sitting  down  to  draw  his  own  will,  make  clashing  limita- 
tions, the  Courts,  in  construing  that  will,  must  depart  from 
aome  particular  limitations,  in  order  to  give  effect  to  the 
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1844.        general  intention  of  the  devisor.     That  was  solemnly  de- 
^][J[J^^     dded,  and  anxiously  inserted  in  the  certificate  in  Robuucm 


▼•  T.  Robinson,  1  Burr.  38 :  the  determination  of  which 

Hajuiison. 

here  was  afterwards  confirmed  in  the  House  of  Lords." 
And  in  FVetnk  v.  Slovin,  3  East^  648^  under  a  derise  to  A. 
for  life,  toiihout  impeachment  of  waste,  and  with  a  power  of 
jotnturiny,  remainder  to  the  issue  male  of  A.'s  body^  and 
their  heirs,  and,  in  default  of  such  issue,  to  B.  for  life, 
without  impeachment  of  waste,  and  with  power  of  jointur- 
ing, remainder  to  the  issue  male  of  B.'s  body,  and  their 
heirs  for  ever ;  with  a  proviso,  that,  in  case  A.  or  B.  ahouU 
become  possessed  of  any  other  estate,  and  be  obliged  to 
change  his  name,  he  should  have  the  option  which  to  take, 
but  not  to  take  both  estates,  but  that  one  of  the  estatoi 
should  go  to  the  other  of  his  nephews ;  remainder,  and  re> 
sidue  of  the  testator's  estate  to  A.  in  fee — it  was  held  that 
A.,  who  had  no  child  till  after  the  death  of  the  testator, 
took  an  estate-tail  under  the  first  devise.  Rejecting,  there- 
fore, the  words  '^  during  their  respective  natural  lives"  and 
*' afterwards,'^  as  these  authorities  clearly  shew  may  be 
done,  the  devise  will  stand  thus — '^  to  the  use  of  all  his 
(the  testator's)  children,  as  tenants  in  common,  and  to 
their  issue,  as  tenants  in  common."  The  argument  on  the 
other  side  will  be,  that,  if  the  word  '*  issue"  be  constmed 
as  a  word  of  limitation,  and  not  of  purchase,  there  are 
many  of  the  issue  who  cannot  take.  Neither  constmctioii, 
however,  can  make  all  the  issue  take,  for,  the  term  compre- 
hends all  future  generations  :  some  of  the  descendants  are 
necessarily  excluded.  The  only  difficulty  here  arises  firon 
the  introduction  of  the  words  at  the  end,  ''  as  tenants  in 
common."  Words  of  distribution  and  division  do  not  pre- 
clude the  application  of  the  rule  in  SheUey*s  Case,  1  Bqi. 
93.  b.  Besides,  these  are  not  properly  words  of  distributiem. 
A  devise  to  one,  and  afterwards  to  his  children  as  tenants 
in  common,  has  repeatedly  been  held  to  give  an  estate-tail 
to  the  first  taker.     In  Doe  d.  Blan^ford  v.  AppUn,  4  T.  & 
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82^  under  a  devise  to  ''A.  for  life,  and,  after  his  decease,         1844. 
to  and  amongst  his  issue,  and,  in  default  of  issue,"  then     haiw^ 
over;  it  was  held  that  A.  took  an  estate-tail — upon  the  ^^ 

Harrison. 

principle,  that,  in  order  to  give  effect  to  the  devisor's 
general  intent,  the  Court  will  overlook  a  particular  intent 
inconsistent  therewith.  In  Doe  i.Cock  v.  Cooper,  1  East, 
229,  the  words  **  as  tenants  in  common ''  were  rejected. 
"  Perhaps,"  said  Lord  Kenyon,  in  that  case,  "  we  should 
best  fulfil  the  particular  intent  of  the  testator  in  this  case 
by  giving  B.  Cock  only  an  estate  for  life ;  but  the  general 
intent  was  that  all  his  issue  should  inherit  the  entire  estate 
before  it  went  over;  and  that  intent  can  only  be  answered 
by  giving  him  an  estate-tail  by  implication  from  the  sub- 
sequent words  '  in  default  of  his  leaving  issue.'  '^  And  Law- 
rence, J.,  said : ''  The  case  oiDoe  d.  Candler  v.  Smith,  7  T.  B. 
681,  is  very  like  the  present.  That  was  a  devise  to  A.  for 
life,  remainder  to  the  heirs  of  the  body,  as  tenants  iu 
common,  and,  in  case  A.  died  before  twenty-one,  or  with- 
out leaving  issue  of  her  body,  then  over:  and  this  was 
bolden  to  give  A.  an  estate-tail.  It  was  very  clear  in  that 
case  that  the  testator*s  particular  intent  was  only  to  give 
A*  an  estate  for  life,  because  the  issue  were  to  take  as 
tenants  in  common,  and  therefore  could  not  take  by  de- 
scent ;  yet,  in  order  to  effectuate  the  general  intent,  the 
estate  of  inheritance  implied  from  the  subsequent  words 
-was  annexed  to  the  prior  estate  for  life  given  to  the  first 
taker.  That  applies  strongly  to  the  limitations  in  the  pre- 
sent case.''  Here,  if  '^  issue  "  be  read  as  ''  heirs  of  the 
body,"  they  would  take  as  tenants  in  common  in  tail. 
[Jindal,  C.  J. — K  you  make  the  issue  tenants  in  common 
in  tail,  on  the  death  of  any  one,  his  eldest  son  would  take 
all  his  estate,  the  others  only  in  succession.]  It  means 
tenants  in  common  in  classes.  Suppose  the  words  '*  as 
tenants  in  common "  had  not  been  inserted  in  the  first 
devise,  what  construction  would  the  Court  give  to  those 
words  at  the  end  of  the  clause?    They  must  be  held  to 

VOL.  VIII.  L  L  L 
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over-ride  the  vhole  devise.  In  Jeagtm  y-  Doc  d.  ffrigiL, 
2  Bligh,  1,  a  derise  to  W.  (a  natural  son  of  the  testntor'i 
sister)  for  life,  and,  after  his  decease,  to  the  heirs  of  hii 
body  in  such  proportions  as  W.  by  deed  kc.  should  ap- 
point, and,  for  want  of  such  appointment,  to  the  heinof 
the  body  of  W.,  share  and  share  alike,  as  tenants  in 
man,  and,  if  but  one  child,  the  whole  to  such  only  cltild, 
and,  for  want  of  such  issue,  to  the  heirs  of  the  derisor- 
was  held  to  vest  in  ^V.  an  estate-tail.  That  case  oref-mln 
tlic  decision  of  the  Court  of  King's  Bench  in  DoedJaM 
V.  H'right,  5  M.  &  Sel,  95 ;  aad  also  expressly  o»er- 
Dac  d.  Strojig  v.  Gaff,  11  East,  668.  There,  the  House  i 
Lords  rejected  the  words  "  as  tenants  in  common"  ui 
"share  and  share  ah ke."  \aDoeA.Strong\.Goff,\ht\» 
tator  devised  one  estate  to  his  wife  for  life,  and  after  Iw 
decease  to  his  daughter  Mary,  and  to  the  heirs  of  her  boif- 
begotten  or  to  be  begotten,  as  tenants  in  common,  and 
as  joint-tenants^  but,  if  such  issue  should  die  before h^ 
she,  or  they  attained  twenty-one,  then  to  his  son  Jo»epii« 
fee :  and  theu  he  devised  another  estate  to  his  wife  for 
remainder  to  his  son  Joseph,  and  to  the  heirs  of  fdsbe^ 
begotten  or  to  begotten;  but,  if  he  died  without  iss 
snch  issue  all  died  before  he  or  they  attained  twenty-ooi 
then  to  his  daughter  Mary  and  the  hars  of  her  body 
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from  subsequent  inconsistent  words^  it  is  very  clear  that         1844. 
the  testator  meant  otherwise.    In  many  cases^  in  all,  I  be-      habrison 
lieve,  except  Doe  v.  Goffy  it  has  been  held  that  the  words     „    *• 

'  *^  '*''  Harrison. 

'  tenants  in  common,*  do  not  over-rule  the  legal  sense  of 
words  of  settled  meaning.^'     '^  It  is  impossible  to  decide 
this  case  without  holding  that  Doe  v.  Goff  is  not  law.^'    In 
Doe  d.  Atkinson  v.  Feathersione,  1 B.  &  Ad.  944,  the  testator 
devised    lands   to  his   son-in-law   John,   and   Elizabeth^ 
John's  wife,  for  their  lives,  and  that  of  the  survivor ;  and, 
immediately  after  the  survivor's  decease,  then  to  the  heirs 
of  the  body  of  Elizabeth,  by  John,  to  be  equally  divided 
among  them,  share  and  share  alike;  and  he  devised  to  John 
an  the  residue  of  his  real  and  personal  estate :  and  it  was 
held  that  the  first  devisees  took  an  estate-tail,  and  not  a 
life  estate,  with  remainders  to  the  children  of  Elizabeth 
by  John — rejecting  the  words   "  to  be   equally  divided 
among  them,  share  and  share  alike.''  In  the  course  of  the 
argument  there.  Lord  Tenterden  asks — *'  Can  you  dis- 
tinguish this  case  from  Jesson  Y.Wright?**    And  Little- 
dale,  J.,  in-  giving  judgment,  says :  ''  It  has  been  decided 
in  a  variety  of  cases,  that  words  of  modification  will  not 
restrain  the  eflFect  of  the  term  *  heirs  of  the  body,'  where 
the  general  intent   of  the   testator  is  inconsistent  with 
such  restriction — Doe  d.  Blandford  v.  Applin^  4  T.  R.  82 ; 
Doe  d.  Candler  v.  Smith,  7  T.  R.  531 ;  Doe  d.  Cock  v.  Cooper, 
1  East,  229.     It  is  true,  that,  in  those  cases,  as  in  Jesson  v. 
IVright,  there  were  limitations  added  in  default  of  issue ; 
but  Jesson  v.  Wright  was  not  decided  on  that  ground 
merely."     In  Tate  v.  Clarke,  1  Beavan,  100,  the  testator 
derised  to  his  widow  for  life,  with  remainder  to  trustees, 
and  their  executors,  to  pay  costs,  &c.,  and  to  divide  the  resi- 
due of  the  rents  amongst  all  the  testator's  brothers  and  sis- 
ters ''  who  should  be  living  at  the  time  of  the  decease  of  his 
(the  testator's)  wife,  and  to  their  issue,  male  and  female,  after 
the  respective  deceases  of  his  said  brothers  and  sisters,  for 
ever,  to  be  equally  divided  between  and  among  them :" 

L  L  L  2 
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1844.        and  it  was  held  that  the  words  ''issue  male  and  female," 
,^     "^^      were  to  be  construed  as  words  of  limitation,  and  not  of 

Harrison 

«•  purchase^  and  that  the  children  of  a  sister  of  the  testator 

who  died  in  the  life-time  of  the  widow,  took  no  interest 
under  the  devise.    Lord  Langdale,  M.  B.,  there  says : — 
"  The  defendant  insists  that  the  word '  issue/  as  employed 
in  the  will^  is  a  word  of  limitation,  and  that  the  plaintiff^ 
as  issue  of  a  sister  who  died  in  the  life-time  of  the  widow, 
are  not  entitled  to  any  interest  under  his  wilL    lie  worl 
'issue'  is  a  word  of  limitation,  if  the  context  of  the  will 
does  not  afford  sufficient  reasons  to  constroe  it  otherwiKL 
In  the  present  will,  I  think  that  it  cannot  be  construed  in 
a  sense  different  from  'heirs  of  the  body/  and^if  thewordi 
'  heirs  of  the  body'  had  been  employed^  I  think  that  nei- 
ther the  superadded  words,  primfi  facie  denoting  distiibii- 
tion  (see  Jeswn  v.  Wright^  2  Bligh,  1)^  nor  the  want  of  s 
gift  over  in  default  of  issue  (see  Doe  v.  FeatherMUme^  1  & 
&  Ad.  944),  would   have  afforded  suflBdent  reasons  far 
construing  the  words  otherwise  than  as  words  of  limitatiaiL 
This  case  is  not  so  strong  as  some  others  which  have  beea 
decided ;  for,  the  words  of  distribution  may  be  applied  ts 
the  brothers  and  sisters  who  were  intended  to  be  fint 
takers,  and  the  words  '  their  issue'  must  mean  the  issue  of 
those  who  were  to  take,  and  they  are  expressly  those  whs 
should  be  living  at  the  death  of  the  wife :  at  whidi  tioie 
there  was  no  brother  or  sister  living.  I  cannot  help  think- 
ing that  the  operation  of  the  will  is  not  in  aocordanee  with 
the  testator's  intention — it  is  most  unlikely  that  he  shooU 
have  intended  to  make  no  provision  for  the  children  of  a 
brother  or  sister  who  died  in  the  life-time  of  his  widov; 
but,  being  unable  to  find  in  this  will  such  dear  indications 
of  intention  that  the  technical  words  which  are  empIoTed 
should  not  have  their  ordinary  effect^  I  am  under  the  ne- 
cessity of  saying  that  it  appears  to  me  the  plaintiffs  htte 
no  interest  in  the  estate.^'     These  five  last-cited  cases  are 
distinct  authorities  to  shew  that  words  of  distribution  and 
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limitation  are  to  be  rejected  where  they  interfere  with  the         1844. 
rule  in  Shelley's  Case.    In  Greenwood  v.  RothweU,  6  Scott^      ^^    *     ^ 
N.  B.  670^  the  testator  devised  as  follows : — "  I  give  and  v. 

devise  unto  J.  O.  all  my  lands^  &c.|  for  and  during  his  na- 
tural life,  and,  from  and  after  his  decease,  I  give  and  devise 
the  same  unto  all  and  every  the  issue  of  the  body  of  J.  G. 
share  and  share  alike,  as  tenants  in  common,  and  the  heirs 
qf  such  issue ;"  and  this  Court  held  that  J.  O.  took  an 
estate  for  life  only.  But  there^  there  were  words  of  limita- 
tion superadded.  And  there  is  another  important  dis- 
tinction between  that  case  and  the  present :  if  the  Court 
there  had  held  that  the  first  taker  had  an  estate-tail,  they 
must  have  rejected  the  words  *'  as  tenants  in  common." 
But  the  main  ground  on  which  it  is  to  be  distinguished  is 
that  first  mentioned,  viz.,  that  there  were  words  of  super- 
added limitation  after  the  devise  to  the  issue.  It  will  pro- 
bably be  contended  here  that  the  word  '' estates''  is 
equivalent  to  words  of  superadded  limitation.  But,  in 
Whitelock  v.  Heddan,  1  B.  &  P.  247,  Eyre  C.  J.,  says  :— 
''  As  to  the  argument  that  a  fee  is  conveyed  to  the  sons  of 
John  Whitelock  by  the  word  ^  estates ;'  I  take  the  rule  to 
be,  that  it  may  convey  a  fee  if  the  Court  sees,  on  the 
whole  context  of  the  will,  that  the  testator  intended  that 
it  should  do  so ;  but  that,  in  its  strict  technical  sense,  it 
does  not  convey  a  fee.''  That  word,  therefore,  will  not 
assist  the  argument.  The  substance  of  the  decision  in 
Zjees  V.  Mosley,  1  Younge  &  Collyer,  589,  is,  that  the  word 
''issue"  may  be  either  a  word  of  purchase  or  of  limitation, 
as  will  best  accord  with  the  apparent  intention  of  the  tes- 
tator. The  rule  in  Shelley^s  Case  clearly  governs  the 
present. 

DawUnff,  Serjeant,  contrk. — The  dispositions  of  the  tes- 
tator's will  gave  the  children  estates  for  life,  and  the  grand- 
children remainders  in  fee.  On  reading  the  will,  inde- 
pendent of  technical  rules,  no  one  could  doubt  that  such  a 
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1844.        construction  would  fulfil  the  testator's  intention.  Noinoon- 
^     *     ^       venience  or  incongruity  would  arise  from  this  construction. 
V-  On  the  contrary,  if  the  children  were  held  to  take  estates 

tail^  and  any  of  them  had  died  before  the  testator,  as  this 
will  was  made  before  the  7  Will  4  &  1  Vict.  c.  26,  s.  a2, 
and  therefore  must  be  construed  by  the  then  existing  law, 
there  would  be  a  lapse  to  the  extent  of  their  shares,  eren 
though  they  left  issue.  Then,  if  the  children  were  held  to 
take  as  a  class,  and  any  died  in  the  life-time  of  the  testator, 
leaving  children,  the  survivors  would  take,  to  the  exdnsion 
of  the  children  of  the  deceased  children.  In  the  one  one 
and  the  other,  great  inconvenience  and  a  clear  contraven- 
tion of  the  testator's  wishes  would  take  place,  as,  sevenl 
of  the  grand-children,  whom  he  evidently  wished  to  benefit, 
might  by  these  constructions  be  excluded.  It  might  be 
said,  that,  by  the  construction  contended  for,  the  remainders 
limited  to  the  children  were  contingent,  and,  as  there 
were  no  trustees  to  preserve  them,  they  were  destructible 
by  a  feoffment  executed  by  the  tenant  for  life.  Thst 
is  a  mere  accident  to  which  contingent  remainders  not 
duly  protected  are  always  liable,  by  the  tortious  set 
of  the  tenant  for  life.  The  testator  must  not  be  pre- 
sumed to  have  anticipated  a  wrongful  act  on  the  part  of 
the  parents  towards  their  children.  But,  as  soon  as  any 
child  came  in  esse,  his  remainder  vested.  The  construc- 
tion, however,  which  would  give  the  children  of  the  testator 
an  estate4ail,  would  leave  the  grand-children,  whether  in 
esse  or  not,  equally  at  the  mercy  of  their  parents ;  as  by  a 
fine  or  recovery,  or,  since  the  3  &  4  Will.  4,  c  74,  by  a  dii- 
entailing-deed,  the  parent  could  obtain  the  absolute  owner- 
ship of  the  fee.  The  balance  of  the  conveniences  is  thoe- 
fore  in  favour  of  the  construction  contended  for  on  the  part 
of  the  defendant,  with  this  advantage,  that  it  evidentiy  best 
fulfils  the  testator's  intention.  The  question  then  is,  whe- 
ther any  technical  rules  of  construction  so  far  interfere 
with  that  intention  as  to  compel  the  Court  to  disappoint  it 
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All  the  cases^  it  is  submitted^  are  consistent  with  the  inter-        1944. 
pretation  sought  to  be  enforced ;  and  the  majority  of  them     J     "^^^ 
support  it.     The  argument  on  the  part  of  the  plaintiff  v. 

seems  to  assume  that  the  construction  of  this  will  depends 
upon  the  rule  in  Shellet^s  Case^  1  Rep.  93.  b. ;  and  with  that 
riew  Jesson  v.  Wriffhi,  2  Bligh,  1,  has  been  cited.  The 
rule  in  Shellet^s  Case  has  no  application  whatever  to  limita- 
tions such  as  those  introduced  into  this  will.  [Coliman,  J. 
Do  you  mean  to  say  that  the  word  "  issue '^  does  not  come 
within  the  meaning  of  the  rule  in  Shelley's  Case  ?]  That  is 
the  argument.  The  rule  in  Shelley's  Case  is  correctly 
stated  by  Mr.  Jarman^  in  his  Treatise  on  Wills^  Vol.  2, 
p.  24s\,  in  conformity  with  the  exposition  of  Mr.  Fearne — 
Cent.  Rem.  Vol.  1^  pp.  27  et  seq. — and  the  authorities 
referred  to  by  him^  "  that,  where  an  estate  of  freehold 
is  limited  to  a  person,  and  the  same  instrument  contains 
a  limitation  either  mediate  or  immediate,  to  his  heirs, 
or  the  heirs  of  his  body,  the  word  heirs  is  a  word  of 
limitation.^'  There  is  no  authority  for  reading  the  latter 
part  of  the  rule  as  if,  where  the  words  '*  to  his  heirs,''  or 
the  ''heirs  of  his  body,"  or  other  eqtdvaleni  toords,  are 
introduced,  the  word ''  heirs,"  or  other  equivalent  words,  are 
words  of  limitation."  The  rule  is  called  the  rule  in  SheU 
Ujfs  Case,  but  it  does  not  depend  for  its  authority  on 
Shelley's  Case;  it  was  an  old  feudal  rule,  sanctioned  at 
least  as  early  as  the  Year  Book  18  Ed.  2,  fo.  577^  and 
long  before  the  statute  of  wills,  34  &  35  Hen.  8,  was 
passed.  [Tifulal,  C.  J. — No  doubt  that  rule  existed  long 
before  the  statute  of  wills.]  It  may^  therefore,  be  doubt, 
ed  whether  it  ought  ever  to  have  been  applied  to  wills, 
where  so  different  a  purpose,  namely,  that  of  effecting  the 
testator's  intention,  was  the  primary  object  of  the  Court. 
But  certainly  there  is  nothing  to  sanction  the  application 
of  the  rule  to  any  other  cases  than  those  in  which  the  word 
''  heirs  ^  occurs.  Where  that  word  does  occur  in  conjunction 
with  limitations  coming  within  the  rulci  in  a  will,  it  is  in 
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1844.        general  strictly  applied^  as  in  Jesson  v.  Wright,  2  Bligh,  1^  and 

,^^     '^'^      Dae  d.  Atkinson  v.  Featherstone,  1  B.  &  Ad.  944,  where  mo- 
Haruson  '  ^      ' 

V.  diiying  words  inconsistent  with  an  estate-tail  were  held  to 

have  no  effect  in  preventing  the  operation  of  the  rule. 
But^  even  where  the  word  **  heirs"  is  used  by  the  testator^ 
if  it  appears  that  he  explains  it  in  another  part  of  his  will 
to  be  intended  to  mean  *'  children^"  the  Court  will  give 
effect  to  that  intention^  and  read  it  as  a  word  of  purchase: 
Lowe  V.  Dttvies,  2  Lord  Raym.  1561 ;  Goodtitle  d.  Swed 
V.  Herring,  1  East,  264. 

If  the  word  ''  heirs"  be  construed  as  having  such  a  strin* 
gent  power  as  to  prevent  the  effect  of  mere  words  of  modi- 
fication, the  authorities  do  not  warrant  so  stringent  a  con- 
struction to  be  put  on  the  word  "  issue,"  as  that  it  mvit 
in  all  cases  be  read  as  a  word  of  limitation,  like  ''  hemJ* 
In  a  deed,  that  would  not  be  the  meaning  attributed  to  it 
In  Brolle's  Abridgment,  Estate  (B.)  1,  it  is  laid  down,  "  Si 
homme  fit  feffment  all  use  de  J.  S.  et  ses  issues  males  de 
son  corps,  ceo  n'est  ascun  estate-tayle,  pur  defalt  del  parol 
heirs."  There  are  many  authorities  to  that  effect  under 
the  same  title  in  BoUe's  Abridgment.  Mr.  Jarman,  in 
his  Treatise  on  Wills,  p.  331,  refers  to  the  statute  De 
Donis  (13  Ed.  1),  as  shewing  that  the  word  '*  issue''  is 
to  be  construed  as  properly  meaning  ''  heirs  of  the  body:** 
but  he  could  not  avoid  admitting  that  it  bore  that  sense 
only  in  some  part  of  the  statute;  and  consequently  the 
word,  even  according  to  his  admission  has  no  fixed  sense, 
so  far  as  that  statute  affects  the  question.  But,  supposing 
that  the  word  bears  the  sense  of  **  heirs  of  the  body'' 
throughout,  the  Court  will  not  consult  a  statute  to  ascer- 
tain the  technical  meaning  of  a  word :  deeds  and  pleadings 
are  the  proper  authorities  on  such  a  subject.  But  a  variety 
of  cases  shew  that  the  word  "  issue  "  is  a  word  which  may 
either  mean  *'  children  "  or  **  the  whole  line  of  descend- 
ants;" and  the  sense  in  which  it  is  to  be  interpreted  most 
be  ascertained  by  the  general  dispositions  of  the  testator. 
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-Where  it  is  found  simpliciteri  without  any  words  of  modi-         1844. 
fication  or  explanation^  preceded  by  an  estate  for  life^  in  a      Harrison 
will^  the  Court  generally  construe  it  as  meaning  "  heirs  of  ^' 

^  XI ARRISOW  « 

the  body''  and  consequently  hold  that  an  estate-tail  is 
conferred.  But,  where  words  of  distribution  are  intro- 
duced^ so  as  to  shew  that  the  testator  did  not  intend  to  use 
the  word  in  the  sense  of  "  heirs  of  the  body/'  in  the 
majority  of  instances  the  Court  has  held  the  word  '^  issue" 
to  be  a  word  of  purchase.  Thus^  in  Doe  d.  Davey  v.  Bum^ 
9aU,  6  T.  B.  30^  the  devise  was  ''  to  A.  and  the  issue  of  her 
body^  as  tenants  in  common ;  but^  in  default  of  such  issue^ 
or^  being  such^  if  they  should  all  die  under  twenty-one, 
and  without  leaving  issue/'  then  over,  the  Court  of  King's 
Bench  held  that  A.  took  an  estate  for  life,  with  a  contin- 
gent remainder  in  fee  to  her  children,  if  she  had  any ;  but 
that,  as  a  recovery  had  been  suffered  by  A.,  the  remain- 
ders were  barred.  So,  in  this  same  case,  which  afterwards 
came  before  this  Court — BvmaaU  v.  Davey,  1  Bos.  &  Pul. 
215 — firom  Chancery,  it  was  held  that  A.  took  an  estate 
for  life,  with  contingent  remainders  over.  It  may  be  said 
that  the  recovery  suffered  in  this  case  would  have  induced 
the  same  decision,  whether  A.  took  an  estate  for  life  or  in 
tail,  and  therefore  that  the  case  cannot  be  an  authority  in 
support  of  the  proposition  now  contended  for :  but  the 
reasoning  of  the  Court  tends  to  support  that  view,  and  the 
ultimate  decision  upholds  it.  Doe  d.  Oilman  v.  Elvey, 4  East, 
813,  is  an  authority  to  the  same  effect :  the  devise  was  to 
A.  and  to  the  issue  of  his  body,  his,  her,  or  their  heirs, 
equally  to  be  divided  if  more  than  one ;  and  it  was  held 
that  A.  took  an  estate  for  life,  with  a  contingent  remain- 
der in  fee  to  his  issue ;  and  that  a  recovery  suffered  by 
him  barred  the  remainder-man.  This  case  is,  no  doubt, 
liable  to  the  same  observations  as  the  case  last  cited.  In 
Merest  v.  James,  4i  Moore,  327, 1 B.  &  B.  484,  the  devise  was 
**  to  the  use  of  the  testator's  daughter  for  life,  and,  after 
her  decease,  to  the  use  of  her  issue ;  and,  in  default  of 
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1844.        issne^  or^  in  case  none  of  such  issue  live  to  attain  the  age 
^^     "*     '      of  twenty-one  years,  then  over :  and  the  Court  held  the 

Harrison  -^  "^ 

V.  daughter  to  take  only  an  estate  for  life.    There,  the  Court 

aj  a  wvBA^f 

directly  held  in  favour  of  treating  the  word  "  issue"  as  a 
word  of  purchase  in  a  much  stronger  case  than  is  neces- 
sary for  the  present  argument ;  there  being  no  words  of 
distribution  superadded.  In  Lees  v.  Mosley,  1  To.  &  Col. 
589,  the  devise  was  to  ''  my  two  sons  H.  J.  and  O.,  in 
moieties/  Sec.,  **  one  moiety  to  my  son  H.  J.  for  life,  with 
remainder  to  his  lawful  issue,  and  their  respective  hein, 
in  such  shares  and  proportions,  and  subject  to  such  charges 
as  H.  J.  shall  by  deed  or  will  appoint,  but,  in  case  H.  J. 
shall  not  marry  and  have  issue  who  shall  attain  twentv- 
one  years,  then  to  my  son  O.  in  fee :  the  full  Court  of 
Exchequer  held  that  H.  J.  took  an  estate  for  life  in  the 
moiety,  with  remainder  to  his  children  as  tenants  in  com- 
mon in  fee.  That  case  is  directly  in  point.  The  judg- 
ment was  given  at  length,  and  the  reasons  are  in  con- 
formity with  the  present  argument.  A  very  important 
ruling  on  the  meaning  of  the  word  '^  issue ''  is  to  be  found 
in  the  marginal  note  of  that  case,  to  this  effect,  that,  what- 
ever be  the  prim&  facie  meaning  of  the  word  ''  issue  **  in  a 
will,  it  is  not  a  technical  expression,  and  will  yield  to  the 
intention  of  the  testator,  to  be  collected  from  the  words  of 
the  will;  and  therefore  it  requires  a  less  demonstratife 
context  to  shew  the  testator's  intention  in  regard  to  the 
word  **  issue,''  than  in  regard  to  the  technical  expressiim 
'^  heirs  of  the  body."  In  that  case,  the  Court  recogniied 
the  authority  of  Dae  d.Davey  Y.Bumsall,  6  T.  R.  SO.  Agam, 
in  Greenwood  v.RoihweU,  6  Sc.  N.  B.670,  the  devise  was, "I 
give  and  devise  unto  J.O.  all  my  lands,  &c.,  for  and  during 
his  natural  life,  and,  from  and  after  his  decease,  I  give  and 
devise  the  same  unto  all  and  every  the  issue  of  the  body  of 
the  said  J.  G.,  share  and  share  alike,  as  tenants  in  common, 
and  the  heirs  of  such  issue.  This  Court  held  that  J.  O.  took 
only  an  estate  for  life.    The  devise  there  was,  no  doubt. 
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distingmshable  from  the  present ;  but  the  distinction  does         1844. 
not  prevent  the  decision  firom  being  an  authority  on  the     „ 
point  now  under  discussion.    There  were  words  of  ulterior  v. 

limitation  to  the  heirs  of  the  issue ;  but  such  words  super-* 
added  have  been  held  not  to  interfere  with  the  words 
'*  heirs  of  the  body/'  so  as  to  turn  them  into  words  of 
purchase.  In  that  case  also^  it  is  to  be  observed  that 
the  testator  had  not  introduced  the  word  *'  estate^"  which 
is  to  be  found  in  the  present  will.  The  course  of  the 
authorities,  therefore,  is  so  far  in  favour  of  the  view  now 
presented.  On  the  other  hand,  the  case  of  Mogg  v.  Mogg, 
1  Mer.  654,  may  be  cited,  where  there  were  words  of  dis- 
tribution superadded  to  the  word  'Mssue;"  and  the  Court 
of  King^s  Bench  held  that  word  to  be  one  of  limitation. 
That  decision,  however,  was  only  by  a  certificate ;  and  it 
may  perhaps  be  sustained  on  other  grounds.  Mr.  Jarman 
(Treatise  on  Wills,  Vol.  2,  p.  841,)  is  of  this  opinion ;  and 
the  general  opinion  of  the  profession  is,  that  that  case  can- 
not be  now  regarded  as  an  authority  for  construing  the  word 
''issue  "as  a  word  of  purchase;  but  that  it  is  virtually  over- 
ruled by  Merest  v.  James,  4i  Moore,  327, 1 B.  &  B.  484,  Lees  v. 
Mosley,  1  Y.  &  C.  589,  and  Greenwood  v.  Rothwelly  6  Scott, 
N.  R.  670,  the  first  of  which  was  decided  in  1820 — nine 
years  after  Mogg  v.  Mogg.  In  Doe  d.  Blandford  v.  Applin, 
4  T.  R.  82,  8  T.  R.  7.  n..  Doe  d.  Cock  v.  Cooper,  1  East, 
229,  and  fVdrdy,  Bevil,  1  Y.  &  J.  512,  where  words  of  dis- 
tribution were  introduced,  there  was  also  a  devise  over; 
and,  consequently,  those  cases  are  authorities  on  the  other 
side.  In  Tate  v.  Clarke,  1  Beavan,  100,  Lord  Langdale 
merely  gave  an  intimation  of  his  opinion  obiter,  but  pro- 
nounced no  decision  upon  the  question  now  before  the 
Court.  Besides,  the  words  of  the  devise  in  that  case,  were 
by  no  means  so  strong  as  those  in  the  present.  The  au- 
thorities cited  in  favour  of  the  grand-children's  claim  are 
therefore  in  reality  only  met  by  the  case  of  Mogg  v.  Mogg, 
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1844.        which  cannot  now  be  considered  as  any  anthority.    WUd^» 
Case^  6  Rep.  17,  S.  C.  Anonymous^  Gronldsb.  139,  pL  47^  S.  C. 
V.  nom.  Richardson  y.Yardley,  Moore,  397,  pL  519^  is  distin- 

guishable, as  here  the  devise  was  not  to  the  children  con- 
temporaneously with  their  parents ;  and  therefore  it  is  un- 
necessary to  construe  the  devise  as  giving  an  estate-tail,  in 
order  to  effectuate  the  testator's  general  intention  in  &- 
vour  of  the  children.  If  the  grand-children  took  any  re- 
mainder, it  must  be  a  remainder  in  fee,  as  the  word 
'^  estate ''  here  introduced  is  sufficient  to  give  such  an 
interest. 

ByleSj  Serjeant,  in  reply. — ^The  argument  on  the  other 
side  treats  the  word  **  issue  '^  as  a  word  of  limitation  and 
of  purchase,  in  the  same  breath,  which  cannot  be — Cooki, 
Cook,  2  Yem.  545 ;  Doe  d.  BUmdford  v.  JppUn,  4  T.  B.  82. 
Treating  the  words  ''as  tenants  in  common''  as  surplusage, 
and  substituting  ''children"  for  "issue/'  this  is  precisely 
fFiUe's  Case,  6  Rep.  16.  b.  No  case  can  be  cited,  since 
Jesson  V.  Doe  d.  Wright^  2  Bligh,  1,  where  the  words  "  as 
tenants  in  common  "  have  not  been  rejected,  where  there 
is  no  limitation  over. 

The  case  was  ai^ed  a  second  time,  on  the  22nd  instant, 
before  Tindal,  C.  J.,  Coltman,  J.,  Maule,  J.,  and  Erie,  J. 

Second  argu-  Byles,  Serjeant,  for  the  children  of  the  testator. — Under 

this  devise  the  children  of  John  Harrison,  the  testator, 
took  an  estate-tail.  If,  as  will  be  contended  on  the  other 
side,  they  took  for  life  only,  a  difficulty  will  arise  as  to 
what  estates  the  grand-children  take — whether  for  life,  in 
tail,  or  in  fee — per  capita,  or  per  stirpes.  The  words 
"  during  their  respective  natural  lives  ^  clearly  make  no 
difficulty  in  the  construction  of  this  will :  similar  words 
were  considered  superfluous  in  Robinson  y.Rolmson,  1  Burr. 
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38,  and  in  Doe  d.  Cock  v.  Cooper,  1  East,  229.    The  true        1844. 
difficnlty  arises  from  the  repetition  of  the  words  "  as     hTrrison 
tenants  in  common/'    These  words  also,  it  is  submitted.  v- 

Harrison. 

are  superfluous :  for,  whether  they  were  there  or  not,  the 
next  generation  would  equally  take  as  tenants  in  common. 
Even  if  those  words  be  repugnant,  and  not  merely  super- 
fluous, the  Court  will  have  no  difiBculty  in  rejecting  them, 
in  order  to  effectuate  the  intention  of  the  testator.  In 
Jesson  v.  Doe  d.  Wright^  2  Bligh,  1,  the  words  **  share  and 
share  alike,  as  tenants  in  common,^'  were  rejected.  There, 
the  testator  devised  to  W.  certain  real  estate  for  the  term 
of  his  natural  life,  he  keeping  the  buildings  in  tenantable 
repair;  and,  after  W.'s  decease,  devised  the  same  to  the 
Jieirs  of  the  body  of  W.  lawfully  issuing,  in  such  shares  and 
proportions  as  W.  by  deed  or  will  should  appoint,  and,  for 
want  of  such  appointment,  then  to  the  heirs  of  the  body  of 
W.  lawfully  issuing,  share  and  share  aUke,  as  tenants  in 
common,  and,  if  but  one  child,  the  whole  to  such  one  child; 
and,  for  want  of  such  issue,  then  over.  It  was  held  by  the 
Court  of  King's  Bench  that  W.  took  an  estate  for  life  only, 
with  remainder  to  his  children  for  life  as  tenants  in  common. 
But  the  House  of  Lords,  on  a  writ  of  error  brought,  re- 
versed that  decision,  holding  that  W.  took  an  estate-taiL 
In  Doe  d.Cock Y.Cooper  also  words  of  distribution  and  divi- 
sion  were  struck  out ;  and  that  case  comes  nearer  to  the 
present  thhn  Jesson  v.  Wright,  because  in  the  latter  the  ex- 
pression was  "  heirs  of  the  body,*'  whereas  in  the  former 
the  word  used  was  "  issue.'*  The  same  was  done  in  Doe  d. 
Atkinson  y.Featherstone,  1  B.  &  Ad.  944,  and  also  in  Mogg  v. 
Mogg,  1  Meriv.  654,  and  Doe  d.  Blandford  Y.Applin,  4  T.  R. 
82.  The  case  oiTateY.Clarke,\  Beavan,  100,  is  deserving 
of  particular  attention,  inasmuch  as  there  there  was  no  limit- 
ation over.  There,  the  devise  was,  to  the  testator's  widow, 
for  life,  with  remainder  to  trustees  and  their  executors,  to 
pay  costs,  &c.,  and  to  divide  the  residue  of  the  rents 
amongst  all  the  testator's   brothers  and  sisters  '^  who 
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1844.        should  be  living  at  the  time  of  the  decease  of  his  (the  tes- 
^     "^^^      tator's)  wife,  and  to  their  ume^  male  and  female,  after  the 
V-  respective  deceases  of  his  said  brothers  and  sistersy  Usi 

ever,  to  be  equally  divided  between  and  among  them :  and 
it  was  held  that  the  words  *'  iime^  male  and  femal^'^  were 
to  be  construed  as  words  of  limitation,  and  not  of  por- 
chase ;  and  that  the  children  of  a  sister  of  the  testator 
who  died  in  the  life-time  of  the  widow,  took  no  interest 
under  the  devise.  Here,  the  devise  is  to  a  class,  and  then 
to  their  issue  as  tenants  in  common.  Expressions  fiur  more 
inconsistent  than  those  in  this  will  have  been  held  com- 
patible only  with  an  estate-tail.  Thus,  in2)»iiid.FFipMv. 
Pticifeey,  5  T.  B.  299,  the  testator  devised  to  his  grandson 
N.  far  life,  without  impeachment  of  waste,  and,  after  his 
decease,  to  the  issue  male  of  his  body  lawfully  begotten,  and 
to  the  heirs  and  assigns  of  such  issue  male  for  ever;  and,  in 
default  of  such  issue  male,  then  over :  N.  suffered  a  reco- 
very, and  the  question  raised  was  whether,  under  the  de- 
vise, he  was  tenant  in  tail  or  tenant  for  life  only:  the 
Court  held  that  the  general  intention  of  the  testator  was 
that  the  male  descendants  of  his  grandson  N.  should  take 
the  estate,  and  that  none  of  those  to  whom  the  subsequent 
limitations  were  given  should  take  until  all  such  male  de- 
scendants were  extinct;  and,  to  effectuate  this,  it  was 
necessary  to  give  him  an  estate-tail.  So,  in  Firanky.Stavimf 
5  East,  544!*,  where  a  testator  devised  to  B.  for  Ufe,  without 
impeachment  of  waste,  with  power  to  make  a  jointure  to  ang 
future  wife^  and,  after  his  decease,  then  to  the  use  of  the 
issue  male  of  the  body  of  B.  lawfully  begotten  and  to  be 
begotten,  and  their  heirs,  and,  in  default  of  such  issue, 
then  over :  B.  had  issue,  and  afterwards  suffered  a  reco- 
very :  and  Lord  Ellenborough  was  of  opinion  that  the  case 
was  governed  by  /?oe  d.Dodwn  v.  Greir,  2Wils.  322,Wil- 
mot,  273,  and  accordingly  that  B.  took  an  estate-taiL 
Suppose  here  the  limitation  had  been  to  the  "  heira  of  the 
body,''  as  tenants  in  common,  instead  of  to  the  **  issue, 
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would  the  Court  have  entertained  any  doubt?     Unless         1844. 
there  be  something  to  control  it,  the  word  "  issue''  is  in  all     Harrison 
cases  rather  a  word  of  limitation  than  of  purchase.    Alder-  v- 

Harrison. 

son,  B.,  in  delivering  the  judgment  of  the  Court  in  Lees  v. 
Mosley,  1  Younge  &  CoUyer,  589,  says :  "  Upon  a  careful  ex- 
amination of  the  authorities,  we  think  that  it  may  be  safely 
laid  down  as  a  rule,  that,  in  a  devise,  technical  words,  or 
words  of  definite  meaning,  shall  always  be  construed  accord- 
ing to  their  legal  or  definite  effect,  unless,  from  other  incon- 
sistent words  in  the  will,  it  be  quite  clear  that  they  aroused 
in  some  other  definite  sense.  Thus,  if  the  words  '  heirs  of 
the  body,'  which  are  technical  words,  properly  admitting 
only  of  one  meaning,  are  used,  it  becomes  necessary  to 
shew  affirmatively  that  the  testator  meant  clearly  to  use 
them  as  words  of  purchase;  or,  more  correctly,  as  words 
descriptive,  not  of  all  the  descendants  of  the  body,  but  of 
one  definite  class  only  of  such  descendants.  It  is  not 
enough  to  raise  a  reasonable  doubt  whether  he  intended  to 
use  them  as  words  of  limitation,  or  to  shew  a  probable 
conjecture  that  he  intended  to  designate  children  only  by 
that  phrase.  Thus,  in  the  case  oiJesson  v.  Wright^  2  Bligh,  1, 
the  House  of  Lords,  over-ruling  the  previous  decision  of  the 
King's  Bench,  held  that  W.  W.  took  an  estate-tail.  There, 
the  devise  was  to  W.  W.  for  life,  remainder  to  the  heirs  of 
the  body,  in  such  shares  as  W.  W.  should  appoint ;  and,  for 
want  of  such  appointment,  to  the  heirs  of  the  body,  share 
and  share  alike,  as  tenants  in  common,  and,  if  but  one  child, 
the  whole  to  such  one  child ;  and,  for  want  of  such  issue, 
then  over.  Now,  there,  the  only  circumstances  to  control 
the  words  '  heirs  of  the  body,'  were,  the  provision  that 
they  should  take  as  tenants  in  common,  and  the  use  of  the 
word  '  child.'  Both  these  circumstances  might,  not  unrea- 
sonably, apply  to  the  mode  in  which  the  testator  intended 
the  heirs  of  the  body  to  take  (a  mode  which  the  law  would 
not  allow),  and  by  no  means  clearly  shewed  that  he  meant 
to  limit  those  words  to  the  children  of  W.W.  only,  exdud- 


883  IN  THE  COMMON  PLXA8, 

ing  their  descendants,  and  to  devise  over  the  estate  before 
there  should  be  a  total  failure  of  the  descendants  of  W.W. 
V.  — a  conclusion  to  which  all  the  various  inconveniences  so 

^^^'^  '  forcibly  pointed  out  in  that  argument  would  lead.  Another 
instance  of  the  application  of  the  rule  with  which  we  began, 
may  be  found  in  that  class  of  cases  in  which  'sons'  or 
'  children/  which  in  their  proper  sense  are  words  of  pur- 
chase, have  been  held  to  be  words  of  limitation.  There,  in 
like  manner,  it  must  be  demonstrated  firom  the  will,  afSim- 
atively  and  clearly,  that,  by  these  expressions,  the  testator 
meant  all  the  descendants  of  the  body  to  take  as  heirk 
There  is,  however,  a  third  class  of  cases,  where  a  testator 
uses  in  his  will  an  expression  in  its  ordinary  use  not  of  a 
technical  nature,  and  capable  of  more  meanings  than  <me. 
Now,  here,  the  investigation  takes  a  different  course.  It 
will  be  merely  directed  to  the  solution  of  the  question  in 
what  sense  the  testator  intended  to  use  the  expression,  and 
to  ascertain  whether  the  evidence  preponderates  in  fitvour 
of  the  one  rather  than  the  other  meaning  or  meanings  of 
the  word  in  question ;  regard  being  always  had  to  theprimi 
facie  sense,  or  to  that  in  which  the  word  is  most  ordinarily 
used,  in  weighing  the  evidence  contained  in  the  will,  upon 
which  the  Court  is  ultimately  to  decide.  The  first  poin^ 
therefore,  to  be  considered  is  ^whether  'issue'  be  a  word 
of  this  nature.  Now,  we  think  that  this  sufficiently  ap- 
pears, firom  referring  to  the  various  authorities.''  And 
afi;er  adverting  to  the  statute  De  Donis,  13  £d.  1,  c  1,  the 
learned  Baron  proceeds : — "  But  the  authorities  dearly 
shew,  that,  whatever  be  the  primft  facie  meaning  of  the 
word  '  issue,'  it  will  yield  to  the  intention  of  the  testator, 
to  be  collected  from  the  will ;  and  that  it  requires  a  less 
demonstrative  context  to  shew  such  intention  than  the 
technical  expression  of  'heirs  of  the  body'  would  do. 
Thus,  in  Roe  d.  Dodson  v.  Grew,  2  Wils.  822,  Lord  Chief 
Justice  Wilmot  says  it  is  a  word  either  of  purchase  or 
limitation,  as  will  best  effectuate  the  intention  of  the  tes- 
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tator  :  and  in  Ginger  v.  fFhUe,  Willes,  340,  Willes,  C.  J.,         1844. 
speaking  of  the  word  '  issue/  says : — '  It  does  not  ex  vi     harriT^ 
termini  create  an  estate-tail  in  a  will,  as  heirs  of  the  body  ^' 

do  m  a  deed,  but  only  where  it  appears  that  the  intent  of 
the 'testator  was  that  the  word  should  have  that  construc- 
tion, or  at  least  where  it  does  not  appear  that  the  intent  of 
the  testator  was  otherwise.^  Again,  in  Doe  v.  CoUis,  4 
T.  B.  294,  Lord  Eenyon,  after  argument  on  this  very  point. 
Bays  (and  this  shews  how  important  a  duty  it  is  for  Re- 
porters to  gire  the  argument  as  well  as  the  judgment), 
that,  in  a  will,  '  issue'  is  either  a  word  of  purchase  or  limit- 
ation, as  will  best  answer  the  intention  of  the  devisor, 
though,  in  the  case  of  a  deed,  it  is  universally  taken  as  a 
word  of  purchase.  And,  in  another  part  of  the  same  case, 
comparing  it  with  '  heirs  of  the  body,'  he  says  that  those 
words  always  give  way  with  greater  difficulty  than  the 
word  '  issue.'  And  the  latest  case  on  the  subject  contains 
a  dictum  of  Sir  Edward  Sugden  to  the  same  effect — Ryan 
▼.  Cowley,  Cas.  Temp.  Sugd.  7.  If  this  be  so,  the  Court  in 
the  present  case  have  to  look  to  the  terms  in  this  will  in 
order  to  ascertain  whether,  by  construing  the  word  'issue* 
here  as  a  word  of  purchase,  or  of  limitation,  they  best 
effectuate  the  intention  of  the  devisor."  It  may  be  as- 
sumed, therefore,  that  ''issue"  is  primd  facie,  rather  a 
word  of  limitation  than  of  purchase.  And  the  substitution 
of  the  word  "issue"  here  for  "heirs  of  the  body"  inter- 
poses no  difficulty  in  the  construction  which  the  plaintiffs 
seek  to  put  upon  this  will.  It  is  quite  clear  that  neither 
interpretation  will  give  full  effect  to  every  part  of  the  will : 
neither  side  can  use  the  word  "  issue"  in  its  most  general 
popular  sense,  as  denoting  "  all  descendants."  [CoUmanj 
J. — ^Not  all  at  the  same  time :  but  all  in  succession  may 
take.]  The  children  would  take,  and  after  them  the  grand- 
children. [Tindal,  C.  J. — Not  according  to  your  construc- 
tion :  the  share  of  each  tenant  in  common  in  tail  would 
go  to  his  eldest  son.]     All  the  issue  might  by  possibility 
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1844.        take,  and  so  might  a  great-grand-child,  whereas,  aooording 
,^     '    ^      to  the  construction  contended  for  on  the  other  side,  that 

Harrison 

V.  would  be  too  remote.     If  *'  issue "  is  to  be  read  as 

a  word  of  purchase,  what  estate  do  the  children  take? 
An  estate  for  life — remainder  to  their  iaaue  (assmniag 
issue  to  mean  grand-children),  as  tenants  in  common? 
The  first  difficulty  that  presents  itself  to  that 
tion  is,  that  the  testator  makes  use  of  the  word 
to  designate,  not  the  particular  estates,  but  the  quantify 
of  interest.  [CoUmany  J. — Both  sides  leave  the  fee  andit> 
posed  of.]  According  to  the  aigument  on  the  other  sids^ 
children  bom  after  the  death  of  the  testator  would  be  kft 
unprovided  for.  The  first  consequence  of  holding  that  die 
grand-children  took  an  estate-tail,  would  be,  to  place  die 
fee  at  the  disposition  of  the  first  taker ;  and  that  would  be 
using  the  word  'Mssue''  both  as  a  word  oi  purchase  and  a 
word  of  limitation,  which  the  law  does  not  allow — Cook  ?. 
Cook,  2  Yem.  545  ;  WhUelock  ▼.  Heddm,  1  B.  &  P.  24S. 
\Maulej  J. — It  will  probably  be  said,  that,  though  ''  imsa^^ 
is  a  word  of  purchase,  **  estates  ^'  is  a  word  of  limitation.] 
That  might  get  over  that  difficulty ;  but  that  would  not 
make  it  an  estate-tail  in  the  grand-children.  There  can 
be  no  reason  why  *^  issue "  should  be  read  ''  grand- 
children,'' to  the  exclusion  of  great-grand-children:  all 
are  equally  issue  of  the  children.  The  word  ''  estate"  in 
its  widest  sense  is  satisfied  by  an  estate-tail — Whiidock  v. 
Heddon,  I  B  &  P.  243  ;  and  see  Hodjfes  v.  Middldmt, 
Doug.  415 ;  Wright  v.  Lee,  15  Yes.  564 ;  Dwnk  ¥.  Femm, 
2  Russ.  &  M.  567. 

Channell,  Serjeant,  for  the  grand-children. — Under  this 
will  the  children  of  the  testator  took  an  estate  for  life,  and 
their  children  take  a  remainder  in  fee  as  tenants  in  oom- 
mou.  The  case  of  Lees  v.  Mosley,  1  Younge  &  C.  589, 
shews  that  there  is  a  material  difference  between  the  words 
''  issue  "  and  "  heirs  of  the  body."   The  latter  are  technicsl 
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words^  admitting  of  bat  one  interpretation^  and  requiring         I844. 
the  strongest  words  in  other  parts  of  the  will  to  warrant     h7^[J 
the  Court  in  departing  from  that  technical  construction.  9, 

The  word  "  issue,"  however,  may  be  and  is  frequently  used 
in  two  different  senses,  as  well  in  statutes  as  in  wills ;  and 
the  Court  is  at  liberty  to  apply  to  it  the  one  construction 
or  the  other,  as  will  best  answer  the  general  intention  of 
the  testator.  In  every  case  in  which  words  like  these  have 
been  held  to  give  an  estate-tail,  one  or  other  of  these  cir- 
cumstances has  occurred— either  there  has  been  an  entire 
absence  of  words  of  limitation  over,  or  (a  circumstance  to 
which  great  importance  has  always  been  attached),  there 
has  been  a  gift  over,  in  default  of  issue  ;  so  that,  unless  an 
estate-tail  were  held  to  pass,  effect  would  not  be  given  to 
the  intention  of  the  testator.  In  Lees  v.  Mosley  the  devise 
was  as  follows :  "  I  give  and  devise  all  that  my  freehold 
lease  of  a  farm  in  Prestbury,  and  all  and  every  my  chief 
rents  in  the  town  of  Manchester,  and  also  my  two  ware- 
hofuses  in  the  said  town,  unto  my  two  sons,  Henry  James, 
and  Oswald,  in  moieties,  as  tenants  in  common,  and  not  as 
joint-tenants,  in  such  manner  and  subject  to  such  charges 
as  hereinafter  mentioned  (that  is  to  say),  as  to  one  moiety 
or  equal  half  part  thereof,  to  my  son  Henry  James  for  life, 
with  remainder  to  his  lawful  issue  and  their  respective 
heirs,  in  such  shares  and  proportions,  and  subject  to  such 
charges,  as  he  the  said  Henry  James  shall  by  deed  or  will 
i^point ;  but,  in  case  my  son  Henry  James  shall  not  marry 
and  have  issue  who  shall  attain  the  age  of  twenty-one  years, 
then  to  my  son  Oswald  in  fee:''  and  it  was  held  that  Henry 
James  took  an  estate  for  life  in  the  moiety,  with  remainder 
to  his  children  as  tenants  in  common  in  fee.  That  gets 
rid  of  the  effect  oiJesson  v.  Doe  d.  Wright,  2  Bligh,  1,  and 
Doe  d.  Atkinsim  v.  Feathersione,  1  B.  &  Ad.  944.  This 
Court,  in  the  recent  case  of  Greenwood  v.  Rothwell,  6  Scott, 
N.  R.  670,  acted  upon  the  principle  laid  down  in  Lees  v. 
Mosley :  there,  the  testator  devised  as  follows  :  "  I  give  and 
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1844.         devise  anto  J.  G.  all  my  lands^  &c.^  for  and  during  his 
jj     "^""^      natural  life,  and,  from  and  after  his  decease^  I  give  and 
f  •  devise  the  same  unto  all  and  every  the  is^ue  of  the  body  of 

the  said  J.  G.,  share  and  share  alike,  as  tenants  in  com- 
mon, and  the  heirs  of  such  issue  ;'^  and  it  was  held  that 
J.  G.  took  an  estate/or  life.  Tate  v.  Clarke,  1  Beavan,  100 
— where  the  devise  was  to  the  testator's  widow  for  life, 
with  remainder  to  trustees  and  their  executors,  to  pay 
costs,  &c.,  and  to  divide  the  residue  of  the  rents  amongst 
all  the  testator's  brothers  and  sisters  who  should  be  living 
at  the  time  of  the  decease  of  his  (the  testator's)  wife,  and 
to  their  issue,  male  and  female,  after  the  respective  deoeaaet 
of  his  said  brothers  and  sisters,^  ever,  to  be  equaUy  di- 
vided between  and  among  them — was  there  cited,  and  re- 
lied on  for  the  purpose  of  shewing  that  '^  issue  ^  was  to  be 
construed  as  a  word  of  limitation  and  not  of  purchase :  but 
Maule,  J.,  interposing,  said  :  '*  The  words  '  for  ever,'  must 
refer  to  all  descendants/'  Those  words  are  not  to  be  found 
in  this  will.  There  is  no  case  to  be  found  where  an  eis 
press  devise  to  one  for  life,  and  afterwards  to  his  issue,  ai 
tenants  in  common,  has  been  held  to  give  an  estate-tail  to 
the  first  taker,  unless  there  be  superadded  words  of  limit- 
ation,  or  a  gift  over.  In  Doe  d.  Blandfbrd  v.  AppUn,  4  T.  R. 
82,  there  were,  as  here,  words  of  distribution ;  but  there 
was  also  a  gift  over.  Je««an  v.  Doe  d.fFri^A/,  2  Bligh,l, 
is  open  to  another  observation :  there,  the  devise  was,  to 
W.,  for  life,  and,  after  his  decease,  to  the  heirs  of  his  body, 
in  such  shares  and  proportions  as  W.  by  deed  &c.  should 
appoint,  and,  for  want  of  such  appointment,  to  the  hein 

• 

of  the  body  of  W.,  share  and  share  alike,  as  tenants  in 
common,  and,  if  but  one  child,  the  whole  to  such  only 
child,  and,  for  want  of  such  issue,  to  the  heirs  of  the  de- 
visor :  the  Court  of  King's  Bench  held  (5  M.  &  SeL  95) 
that  W.  took  an  estate  for  life  only ;  but,  when  the  case 
came  before  the  House  of  Lords,  they  held  that  the  words 
of  limitation  to  the  '^  heirs  of  his  body  "  were  suflident  to 
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give  an  estate-tail  to  W.^  and  that  there  was  not  enough        1844. 
upon  the  rest  of  the  will  to  cut  down  or  control  the  effect     hakiiisoic 
of  those  words.    Doe  d.  Atkinson  v.  Featheratone,  1  B.  &  Ad.  v* 

944,  may  be  dismissed  with  this  observation,  that  it  is  a 
mere  repetition,  in  terms,  of  Jesson  v.  Doe  d.  Wright.  In 
fVkUehckY.Heddon,  1  B.  &  P.  243,  it  was  not  argued  that 
the  words  were  not  according  to  their  ordinary  significa- 
tion sufficient  to  give  an  estate-tail ;  but  the  question  was, 
what  effect  was  to  be  given  to  the  word  "  estates :"  and  all 
that  the  Court  decided  was,  that  that  word  might  mean 
one  thing  or  another  according  to  the  whole  context.  In 
^offff  Y.Mogg,  I  Mer.  654,  there  was  a  gift  over.  In  Wil- 
kinson Y. Chapman,  3  Russ.145,  the  testator  devised  a  rent- 
charge,  to  be  issuing  out  of  all  his  real  estate,  lands,  tene- 
ments, and  hereditaments  in  P.,  and  then  he  devised  his 
said  estate,  lands,  &c.,  to  M.,  her  heirs  and  assigns  for  ever; 
but,  in  case  she  should  die  under  twenty-one,  and  without 
lawful  issue,  then  he  devised  his  said  estate,  lands,  &c., 
unto  A.  during  her  life ;  and,  after  her  decease,  the  testa- 
tor devised  all  his  said  estate,  &c.,  to  the  children  of  H.,  as 
tenants  in  common :  and  Lord  Gifford,  M.  B.,  held,  that, 
notwithstanding  the  connexion  of  the  word  estate  with 
locality  and  words  of  limitation,  it  was  sufficient  to  carry  a 
fee  to  the  children  of  H.  In  order  to  give  effect  to  the 
language  the  testator  has  used,  it  is  necessary  to  hold  that 
the  interest  the  grand-children  were  to  take  was  in  respect 
of  that  property  which  the  children  were  to  take,  whether 
for  life  or  in  tail.  {Tindal,  C.  J. — One  would  rather  infer 
that  the  testator  meant  by  ^'  issue "  something  different 
firom  "  children,*'  coming  as  they  do  so  close  together.] 
The  case  is  identically  the  same  with  Greenwood  y.  Roth- 
taell,  6  Scott,  N.  R.  670.  [Maule,  J. — The  question  is  whe- 
ther the  words  ^*  as  tenants  in  common  '^  as  used  in  the 
second  instance,  are  words  of  distribution  among  all  the 
grand-children;  whether  they  are  not  satisfied  if  each 
child  has  a  share,  and  the  share  of  each  goes  in  common 
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1844  •        amongst  their  respective  children.  The  expression  "  tenants 
J     """^^      in  common  "  is  ordinarily  used^  not  for  the  purpose  of  dis- 
V*  tribution^  but  to  exclude  joint-tenancy.]     Still  the  ques- 

tion remains^ whether  the  word  ''issue''  can  be  read  " heirs 
of  the  body/'  where  there  is  no  devise  over.  [Maule,  J. — 
The  cases  you  cite  of  gifts  over,  are  cases  where  the  cir- 
cumstance of  there  being  a  gift  over  has  been  relied  on  to 
cut  down  to  an  estate-tail  that  which  otherwise  wonld  have 
been  a  fee.  There^  inasmuch  as  there  can  be  no  remain- 
der over  of  a  fee-simple^  it  is  construed  to  give  an  estate- 
tail  only.]  The  only  consistent  and  intelligible  construc- 
tion of  the  whole  will,  will  be,  to  hold  that  the  childieii 
took  for  life,  and  the  grand-children  a  fee. 

Bylea,  Serjeant,  was  heard  in  reply. 

The  following  certificate  was  on  this  day  sent  to  the 
Master  of  the  Rolls : — 


"  First,  We  are  of  opinion  that  the  children  of  the 
testator  took  an  estate-tail  as  tenants  in  common  in  the 
residuary  real  estate  under  the  said  will : 

''  Secondly,  We  are  of  opinion  that  the  children  of  the 
said  testator's  children  did  not,  nor  did  either  of  them, 
take  any  estate  therein  under  the  said  will. 

"  N.  C.  TiNDAL. 
"  T.  COLTMAN. 

"  W.  H.  Maule. 
*'  W.  Eele." 
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APPEALS 
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COURTS  OF   REVISION, 


ARGUED  AND  DETERMINED  IN  AND  AFTER  MICHAELMAS  TERM,  8  VICT. 


1845. 


Marshall^  Appellant  j  Bown^  BespondeDt.  Wednesday, 

A  Feb.  13M. 

T  a  Court  held  at  the  City  of  Lichfield,  on  Wednesday,  A.  haTing  con- 

the  2nd  of  October,  1844,  before  Thomas  Bros,  Esq.,  the  «archa8e°from 

barrister  appointed  to  revise  the  lists  of  voters  for  the  said  ?*,?'i*  '"^J 

city,  William  Marshall  objected  to  the  names  of  John  a  valuable  con- 

Bown,  B.obert  Leighton,  John  Mellor,  Ralph  Pennington,  it  to  C.  and 

James  Radford,  and  WiUiam  Stokes,  being  retained  on  the  ^l^^^ 

second  list  of  voters  for  the  parish  of  St.  Michael,  in  the  *°^  cauacd  a 

conveyance  to 

said  city,  when  the  barrister  retained  all  the  said  names,  be  executed 
subject  to  the  opinion  of  this  Court  upon  the  following  gub-vendees,  as 

cage  • tenants  in  com- 

^^^  •  mon.  A.dldnot 

The  parliamentary  borough  of  the  city  of  Lichfield  is  a  app«w  to  have 

been  a  party  to 

county  of  itself,  and,  prior  to  the  passing  of  the  statute,  2  the  convey. 
Will.  4,  c.  45,  freeholders  had  the  right  to  vote  in  the  elec-  ch^-monrj^' 
tion  of  members  for  the  said  city.     In  the  second  list  of  ^  ".J**?  *^  ®*# 

■^  by  the  hands  of 

A.,  bat  was  the 
proper  money  of  the  sub-vendees.  The  house  was  let,  and  the  sub-vendees'  received  the  rent 
n>r  their  own  use  respectively.  The  object  of  A.  in  proposing  the  purchase  to  the  sub- 
vendees,  was,  to  increase  the  number  of  voters ;  but  the  purchase  on  the  part  of  the  sub- 
vsndees  was  a  bon&  fide  investment  of  their  money ;  they  expected  that  the  possession  of  the 
property  would  entitle  each  of  them  to  vote,  but  there  was  no  understanding  before  or  at  the 
time  of  the  conveyance,  that  they  should  vote  in  any  particular  way : — Held,  that  the  convey- 
ance was  not  void  vmder  the  7  &  8  Will.  3,  c.  25,  s.  7,  and  that  the  sub* vendees  were  entitled 
to  be  registered. 

Qncre,  if  the  conveyance  would  have  been  void,  if  the  multiplyiDg  of  voters  had  been  the 
object  of  B.  in  conveying. 
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1845.        Toters  duly  made  out  by  the  OTerseera  of  the  parish  of  St 
Michael  in  the  said  city,  the  following  six  names  a|ipeared: 


Mamhall 

- «/ ' 

-■  o 

A  A 

Appelant,       1 
Respondent. 

CkrUtianname 

Place  of 
abode. 

JVo/vrec/QMli. 

Sinei,  Imme.oroiker 
pimee  »  tku  pmiak 

WHtre  tme  froftrt^ 

Bown,  John. 
Leighton,  Robert. 
MeOor,  John. 
PenningtoOyRalph. 
Radford.  James. 
Stokes,  WilliAin. 

Wade  Street. 

Footberley. 

Little  Aston. 

Shenstone. 

StoweHfll. 

Freeford. 

Freehold  hooae. 
Freehold  hooae. 
Freehold  hooae. 
Freehold  hooae. 
Freehold  hooae. 
Freehold  hooae. 

St.  John  Street 
St.  John  Street. 
St.  John  StreeL 
St.  John  Street. 
St.  John  Street. 
St.  John  Street. 

Objections  were  duly  made  to  each  of  the  above  nama 
being  retained  in  the  said  list  of  voters  for  the  said  parish, 
in  respect  of  the  above  qualification ;  and,  upon  their  i^ 
pearing  to  support  their  title  to  have  their  names  retained  in 
the  said  list,  it  was  proved  that  the  names  of  Bown  and  of 
the  other  five  persons  were  inserted  in  the  said  list  in  respect 
(tf  the  same  freehold  house  in  St.  John  Street,  and  that  th^ 
became  and  were  the  joint  owners  of  it  under  the  foUow- 
ing  circumstances : — 

Prior  to  Lady-Day,  1843,  one  AVllliam  Gk)rton,  contracted, 
in  his  own  name,  with  the  then  proprietors  of  the  house,  for 
the  purchase  of  it  at  the  price  of  292/.  5«. ;  and  havings 
after  such  contract,  bonft  fide  sold  the  house  to  Bown  and  ths 
five  other  persons  above  named,  in  equal  shares,  he  caused 
a  conveyance  of  it  from  the  vendors  to  Bown  and  the  fifs 
other  persons  above  named  to  be  prepared  by  their  solicitot; 
By  this  conveyance,  which  was  afterwards  duly  executed  bf 
the  vendors,  the  said  house  was,  in  consideration  of  the 
sum  of  292/.  5«.,  absolutely  conveyed  to  Bown  and  the  fife 
other  persons,  to  hold  to  them  in  undivided  sixth  parts,  is 
tenants  in  common,  in  fee.  The  purchase-money  was  paid 
to  the  vendors  by  the  hands  of  Grorton,  but  was  the  proper 
money  of  Bown  and  the  five  other  persons  above  named| 
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and  contributed  by  them  in  equal  shares.  The  house  was 
let  to  a  respectable  tenant^  at  15/.  a  year^  and  was  worth  at 
least  that  rent.  The  object  of  Gk>rton  in  proposing  the 
purchase  to  Bown  and  the  five  other  persons  above  named 
was,  to  increase  the  number  of  voters  for  the  city  of  Lich- 
field ;  but  the  purchase  on  the  part  of  Bown  and  each  of 
the  above  named  persons  was  a  bond  fide  investment  of 
their  money^  which  they  would  not  have  made  unless  they 
had  been  satisfied  with  the  value  of  the  premises,  and  the 
income  they  were  to  receive  from  the  investment.  They  also 
all  expected  that  the  possession  of  the  property  would  en- 
title each  of  them  to  a  vote  for  the  dty  of  Lichfield ;  but 
there  was  no  stipulation  or  understanding,  before  or  at  the 
time  of  the  conveyance  to  them,  that  they  or  any  of  them 
should  vote  in  respect  of  the  said  house  in  any  particular 
way,  or  in.  support  of  any  particular  interest. 

The  said  John  Bown  and  each  of  the  other  five  persons 
above  named  had  been  in  the  receipt  of  50s.  in  respect  of 
his  share  of  the  rents  and  profits  of  the  said  house  for  his 
own  use  for  twelve  calendar  months  next  before  the  last 
day  of  July,  1844,  the  said  sum  of  bOs.  having  been  paid  to 
each  of  them  by  the  said  William  Gk>rton  out  of  the  rent, 
which  Gorton  was  authorised  to  receive  on  their  behalf; 
and  each  of  them  had  resided  for  six  calendar  months  next 
before  the  last  day  of  July,  within  the  said  city  of  Lichfield, 
or  within  seven  statute  miles  thereof. 

It  was  objected  that  the  conveyance  of  the  said  house 
to  the  said  John  Bown  and  the  other  five  persons  above 
named,  under  the  above  circumstances,  was  void  and  of 
none  effect,  by  reason  of  the  prorisions  of  statute  7  &  8 
Will.  8,  c.  25,  s.  7,  (1)  as  being  made  to  them  in  order  to 


( 1 )  Which  enacts  **  that  no  per- 
son shall  be  allowed  to  have  any 
▼ote  in  election  of  members  to 
serve  in  parliament,  for  or  by  rea- 
son of  any  trust-estate,  or  mortgage, 
unless  such  trustee  or  mortgagee 
be  in  actual  possession  or  receipt 


of  the  rents  and  profits  of  the  same 
estate ;  but  that  the  mortgagor,  or 
cestui  que  trusty  in  possession,  shall 
and  may  vote  for  the  same  estate 
notwithstanding  such  mortgage  or 
trust ;  and  that  all  conveyances  of 
any  messuages,  lands,  tenements. 


1845. 

r 

Marshall 
Appellant, 

Bown 
Respondent* 


893 


REGISTRATION  CASBS, 


1846. 

Ma&shall 
Appellant, 

BowN 
ReqpondonL 


multiply  voices^  and  to  split  and  divide  the  interest  in  sii^ 
honse,  and  that,  under  that  act,  no  more  than  one  sing^ 
voice  ought  to  be  admitted  for  the  said  house. 

The  barrister  was  of  opinion  that  there  had  been  a  boot 
fide  purchase  of  the  house  by  Bown  and  the  five  other  per- 
sons above  named,  for  a  valuable  consideration;  and  that 
the  7th  section  of  the  7  &  8  Will.  8,  c.  25,  did  not  apply  to  a 
conveyance  made  under  such  circumstances ;  and  that  the 
provision  '^  that  no  more  than  one  voice  shall  be  admitted 
for  one  and  the  same  house  or  tenement,''  related  only  to 
boroughs  in  which  at  the  time  of  the  passing  of  the  act  the 
right  of  voting  was  in  householders  or  inhabitants  paying 
scot  and  lot ;  and  he  was  of  opinion,  on  the  whole  case,  that 
Bown  and  the  other  five  persons  above  named  were  entitled 
to  have  their  names  retained  in  the  list  of  Toters  for  the 
city  of  Lichfield,  in  respect  of  their  respective  shares  in  the 
said  freehold  house. 

Similar  objections  were  also  made  by  Marshall  to  retain- 
ing in  the  same  Ust  for  the  parish  of  St  Michael  aforesaid, 
the  names  of  five  persons  described  in  the  said  list  as  fol- 
lows : — 

[The  names  of  William  Field  and  four  other  persons  were 
inserted  in  the  list  in  respect  of  the  same  description  of 
qualification  as  in  the  former  case.] 

The  names  of  the  five  last-mentioned  persons  were  in- 
serted in  the  said  list  in  respect  of  one  freehold  house  ad- 
joining that  mentioned  in  the  preceding  case,  of  wind 
they  had  become  the  bon&  fide  purchasers  for  a  valnaUe 
consideration,  and  were  in  receipt  of  the  rents  and  profit^ 
amounting  to  15/.  a  year,  and  which  had  been  contracted 
for  and  conveyed  to  them  at  the  same  time,  by  the 


or  hereditamenta,  in  any  county, 
city,  borough,  &c.,  in  order  to  mul- 
tiply voices,  or  to  split  and  divide 
the  interest  in  any  houses  or  lands 
among  several  persons  to  enable 
them  to  vote  at  elections  of  mem- 


bers to  serve  in  parliamenfa,  in 
hereby  declared  to  be  void  and  if 
none  effect,  and  that  no  move  tkfli 
one  single  voice  shall  be  admittod 
for  one  and  the  same  bome  w 
tenement" 


8  VICTO&US. 


893 


parties^  and  under  similar  circumstances  to  those  above 
stated. 

The  cases  were  consolidated. 

The  question  for  the  opinion  of  the  Court  was^  whe- 
ther the  conveyance  to  Bown  and  the  five  other  persons 
of  the  freehold  house  first  above  mentioned,  and  the  con- 
veyance to  Field  and  the  other  four  persons  of  the  freehold 
house  secondly  above  mentioned,  respectively,  was  void 
and  of  none  effect  under  the  statute  7  &  8  Will.  8,  c.  25, 
8. 7,  and  whether,  under  the  said  act,  Bown  and  the  five 
other  persons,  or  any  of  them,  was  or  were  entitled  to  have 
his  or  their  name  or  names  retained  on  the  said  list  of 
voters,  and  to  be  admitted  to  vote  in  respect  of  the  first  of 
such  houses,  and  Field  and  the  other  four  persons,  or  any 
of  them,  in  respect  of  the  last  of  such  houses,  respectively. 

The  case  was  argued  in  Michaelmas  Term,  1844,  before 
Tindal,  C.  J.,  Coltman,  J.,  Maule,  J.,  and  Erie,  J. 


1846. 

Marshall 

Appellant, 

Bown 
RespondenL 


Byks,  Serjeant,  for  the  appellant. — ^The  conveyance  was 
void,  as  being  in  direct  contravention  of  the  provisions  of 
the  7  &  8  Will.  3,  c.  25,  s.  7.  That  statute  was  passed  for 
the  purpose  of  remedying  a  great  mischief.  The  intention 
of  the  vendor  is  the  material  thing  to  be  considered,  and  not 
that  of  the  vendee :  and  the  barrister  has  expressly  found 
that  the  intention  of  the  vendor  was  to  split  and  multiply 
voices.  The  object  of  the  statute  clearly  was  to  prevent  the 
multiplication  of  votes  by  conveyances  to  dependants. 


Kinglake,  Serjeant,  for  the  respondent. — It  is  material 
to  consider  what  was  the  state  of  the  law  before  the  7  &  8 
Will.  8,  c.  25,  was  passed.  Before  that  act,  the  possession 
of  a  freehold  interest  for  one  day  only  before  the  voting, 
was  sufficient.  The  act  was  intended  to  apply  only  to  col- 
lusive conveyances,  that  were  subject  to  certain  conditions. 
The  10  Anne,  c.  23,  s.  1  (2),  may  be  considered  as  a  legis- 

(2)  Which,  after  reciting  the  7  more  effectual  preventing  of  such 
&  8  Will.  3,  c  2A,  8.  7,  "for  the      undue  practices,"  enacts  ^'that  all 
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1845. 

Marshall 
AppeUant, 

BOWN 

RctpondflDt* 


lative  interpretation  of  the  former  act.  The  form  of  the 
freeholders'  oath  given  in  the  18  Greo.  2,  c  18,  s.  1,  ex- 
tended to  cities  being  counties  of  themselTcs  by  the  19 
Gteo.  2,  c.  28  (8),  and  the  provisions  of  section  4  of  the 
latter  act  (4),  are  material  in  the  same  view.  A  boni  fide 
conveyance  for  a  valuable  consideration  cannot  be  said  to 
be  made  on  purpose  to  multiply  voices.     The  effect  of  die 


ettatetand  conveyances  whatsoever 
made  to  any  person  or  persons,  in 
any  fraudulent  or  collusive  man- 
ner,  on  purpose  to  qualify  him  or 
them  to  give  his  or  their  vote  or 
votes  at  such  elections  of  knights  of 
the  shire  (subject  nevertheless  to 
conditions  or  agreements  to  defeat 
or  determine  such  estate,  or  to  re- 
convey  the  same),  shall  be  deemed 
and  taken,  against  those  persons 
who  executed  the  same*  as  fVee  and 
absolute,  and  be  holdea  and  en- 
joyed by  all  and  every  such  person 
or  persons  to  whom  such  convey- 
ance shall  be  made  as  aforesaid, 
freely  and  absolutely  acquitted,  ex- 
onerated, and  discharged  of  and 
from  all  manner  of  trusts,  condi- 
tions, clauses  of  re-entry,  powers  of 
revocation,  provisoes  of  redemp- 
tion, or  other  defeasances  whatso- 
ever, between  or  with  the  said  par- 
ties, or  any  other  person  or  persons 
in  trust  for  them  ;  and  that  all 
lands,  covenants,  collateral  or  other 
securities,  contracts,  or  agreements 
between  or  with  the  said  parties, 
or  any  other  person  or  persons  in 
trust  for  them,  or  any  of  them, 
for  the  redeeming,  revoking,  or  de- 
feating such  estate  or  estates,  or 
for  the  restoring  or  re-conveying 
thereof,  or  any  part  thereof,  to  any 
person  or  persons  who  made  or 
executed  such  conveyance,  or  to 
any  other   person    or  persons  in 


trust  for  them,  or  any  of  them,  sbl 
be  null  and  void  to  all  intents  and 
purposes  whatsoever,  and  thatevoj 
person  who  shall  make  and  execuH 
such  conveyance  or  conveyaneesai 
aforesaid,  or,  being  privy  to  sock 
purpose,  shall  devise  or  prepare  the 
same,  and  every  person  who^  ky 
colour  there<^  shall  give  any  voli 
at  any  election  of  any  knight  sr 
knights  of  the  shire  to  serve  in  psr- 
liament,  shall,  for  every  such  coa- 
veyance  so  made,  or  vote  so  crated 
or  given,  forfeit  the  som  of  40^" 
&c. 

(3)  The  form  of  the  oath  givea 
in  the  19  Qeo.  2,  c  28,  a.  1,  is  ai 
follows : — 

**  Ton  shall  swear,  Ste^  that  yoo 
have  a  freehold  estate  consisting  o( 
&c.,  lying  or  being  in  the  dty  aid 
county,  &c.,  of  the  clear  ycsrif 
value  of  40«.,  &c.,  and  that  yoi 
have  been  in  the  actual  possesMB 
or  receipt  of  the  rents  and  prafiti 
thereof,  for  your  own  use,  abaft 
twelve  calendar  months,  &e^aad 
that  such  freehold  estate  has  asl 
been  granted  or  made  to  you  frsa- 
dulently,  on  purpose  to  qualify  yoi 
to  give  your  vote'"  &c. 

(4)  Which  enacts  (inter  afis) 
that  ''  no  person  shall  vole  in  re- 
spect or  in  right  of  any  fieehoU 
estate  which  was  made  or  gnoled 
to  him  fraudulently,  on  pvpose  to 
qnaUfy  him  to  give  bit  vote." 
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7  &  8  Will.  3,  c.  25,  was  much  discussed  in  the  Okehamptan 
Case^  1  Peckw.  859;  but  the  counsel  who  supported  the 
▼iew  now  submitted  on  behalf  of  the  appellant^  did  not  put 
the  argument  so  high  as  it  has  now  been  done.  Elpkin' 
stones  Case,  8  Luders,  870,  n.,  was  there  referred  to,  and 
is  in  point.  [Maude,  J. — ^It  is  not  found  in  this  case  that 
the  conveyance  was  made  in  order  to  multiply  voices.  It 
is  stated  that  it  was  the  object  of  Gk>rton  to  multiply  votes* 
That  is  quite  consistent  with  the  conveyance  not  being 
within  the  act :  and  so  the  barrister  has  found.  Tindal, 
C.  J. — The  case  mentions  the  intention  of  an  intermediate 
party  to  increase  votes  for  the  city.  That  does  not  seem  to 
have  been  the  object  of  the  vendors :  and  that  appears  to 
be  the  material  thing  to  bring  the  case  strictly  within  the 
act.]  In  every  case  where  a  party  purchases  a  freehold 
estate,  he  may  probably  intend  to  acquire  a  vote,  but  such 
intention  will  not  affect  his  right. 


1845. 

Marshall 
Appelknt, 

BowN 
Respondent. 


« Byle»,  Serjeant,  in  reply. — Gtorton  had  an  equitable  es- 
tate in  the  property,  and  he  conveyed  with  the  intention 
to  multiply  voices.  The  case  is  therefore  clearly  within  the 
mischief  contemplated  by  the  act.  By  the  first  part  of  the 
7th  section  of  the  7  &  8  Will.  8,  c.  25,  a  mortgagee  is 
not  to  vote  unless  he  is  in  possession.  Suppose  a  mort- 
gagor wished  to  multiply  voices,  and  sold  his  equitable  es- 
tate with  that  intention,  and  got  the  mortgagee  innocently 
to  join  in  the  conveyance,  would  not  that  be  within  the 
statute?  This  being  a  remedial  statute,  it  is  not  to  be 
construed  strictly.  [Erie,  J. — It  can  hardly  be  said  to  be 
a  remedial  act:  it  avoids  the  conveyance,  though  there 
may  have  been  a  good  consideration.  Tindal,  C.  J. — It 
would  certainly  be  very  hard  that  the  conveyance  should 
be  avoided  after  the  money  had  been  paid,  by  reason  of  the 
intention  of  the  vendor,  if  the  vendee  was  ignorant  of  such 
intention.]  Whatever  the  hardship,  the  Court  must  give 
effect  to  the  plain  words  of  the  statute.    [Maule,  J. — ^Your 
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1845.        cuwitructicm  would  amount  to  this — ^there  has  been  a  firaud 
"     '  by  one  man,  for  which  another  is  to  be  punished.    Tlie 

AppeUant,  veudor,  the  guilty  party,  is  to  keep  the  estate.]  The  ych- 
Rcfpcmdeiit.  dee  might  recover  back  the  money,  if  he  were  innocent,  the 
consideration  being  illegal  and  haying  failed.  [Thtdal,  C. 
J. — The  Tcndees  may  hare  laid  out  money  upon  the  estate 
before  the  illegality  of  the  vendor's  intention  was  dis- 
covered.]  Gorton  may  for  all  purposes  be  considered  si 
the  vendor,  and  the  conveyance  as  his  conveyance,  wiUnn 
the  statute.  Three  sorts  of  fraudulent  conveyances  are 
cantemplated  by  the  legislature.  Those  of  the  first  dait 
are  provided  for  by  the  7  &  8  Will.  8,  c.  25 ;  the  second, 
by  the  10  Anne,  c.  28 ;  and  the  third  by  the  statutes  18 
Oea  2,  c.  18,  and  10  Geo.  2,  c.  28.  These  acts  point  to 
totally  different  abuses :  there  is  nothing  in  any  of  them 
to  repeal  the  7  &  8  Will.  8,  c.  25. 

Cur.  adv.  vult 

TiNDAL,  C.  J.,  now  delivered  the  opinion  of  the  Court: 
The  objection  taken  against  the  claim  of  Bown  and  of 
the  several  other  persons  mentioned  in  the  case,  to  their 
right  of  voting  as  freeholders  in  the  election  of  members 
for  the  dty  of  Lichfield,  was  this — that  the  six  persoat 
therein  first  named  claimed  the  right  of  voting  in  respect 
of  one  and  the  same  freehold  house,  and  that  the  convev- 
ance  to  those  persons  was  void  under  the  provisions  of  the 
act  of  7&8Will.3,c.25.  That  statute  enacts  that  ''all 
conveyances  in  order  to  multiply  voices  or  to  split  and 
divide  the  interest  in  any  houses  or  lands  among  several 
persons,  to  enable  them  to  vote  at  elections  of  members  to 
serve  in  parliament,  are  hereby  declared  to  be  void  and  of 
none  effect.'* 

The  argumeut  before  us  proceeded  upon  the  supposition 
that  the  facts  of  the  present  case  brought  it  within  the 
scope  and  operation  of  that  statute;  and  we  are  called 
upon  to  give  the  legal  construction  of  that  statute  with  re- 
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ference  to  the  abstract  question,  whether  a  bonft  fide  con- 
veyance, where  the  money  was  really  paid  by  the  pur- 
chaser, and  there  was  no  secret  trust  or  reservation  in 
&vour  of  the  seller,  but  where  the  object  of  the  conveyance 
was  to  multiply  voices,  and  to  split  and  divide  the  interest, 
fdls  within  the  provisions  of  that  statute.  Whenever  the 
question  comes  before  us,  we  shall  be  prepared  to  give  our 
opinion  upon  it;  but,  as  we  think  the  facts  stated  in 
this  case  do  not  raise  the  question,  it  would  be  premature 
to  do  so  on  the  present  occasion ;  for,  we  think  the  obvious 
meaning  of  the  statute,  is,  that,  in  order  to  make  the  con- 
veyance void,  the  seller  must  be  party  or  privy  to  the  ille- 
gal object  intended  by  the  conveyance ;  for,  it  would  in- 
deed seem  to  be  an  unreasonable  consequence,  and  one 
which  could  never  have  been  in  the  contemplation  of  th6 
legislature,  that  a  person  who  sold  property  bon&  fide  to 
several  persons  as  purchasers,  having  no  intention  himself 
to  evade  the  statute,  no  knowledge  of  any  such  object  or 
design  on  the  pfurt  of  the  purchasers,  should  afterwards, 
and  at  any  distance  of  time,  find  the  conveyance  void,  the 
land  thrown  back  upon  his  hands,  and  himself  liable  to 
return  the  purchase-money,  on  account  of  its  having  been 
subsequently  discovered  that  the  purchase  was  made  by 
the  several  persons  to  whom  it  was  conveyed,  in  order  to 
split  and  divide  the  interest,  and  to  multiply  votes.  And 
the  necessity  of  this  privity  and  intention  on  the  part  of 
the  seller,  appears  further  from  the  subsequent  statute 
10  Anne,  c.  28,  which,  after  reciting  the  statute  of  8  & 
9 Will. 3,0.25,  and  that  the  subsequent  statute  was  made 
for  the  more  effectual  preventing  of  such  undue  practices, 
proceeds  to  make  provision  for  cases  in  which  the  object 
of  the  conveyance  cannot  but  be  known  to  the  party  who 
conveys  the  estate :  and  is  still  further  evident  from  the 
53  Greo.  3,  c.  49,  which  enacts  that  a  devise  made  for  the 
same  purpose  shall  be  taken  to  be  a  conveyance  within  the 
meaning  of  the  former  statutes. 
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Now,  looking  at  the  case  before  ns,  there  is  not  only  no 
statement  of  the  fact,  but  no  reason  to  infer  the  fact,  that 
the  former  proprietors  of  the  house,  who  were  the  conTejr- 
ing  parties,  had  any  knowledge  whatever  of  the  object  fiir 
which  the  house  was  purchased,  at  the  time  they  executed 
the  conveyance  to  the  six  claimants.  Gorton  contracted 
in  his  own  name  with  the  proprietors  for  the  porchase  of 
the  house,  such  proprietors,  so  far  as  appears,  not  having 
any  knowledge  whatever  of  any  of  the  six  persons  to  whom 
the  conveyance  was  afterwards  made,  before  the  actual 
execution  of  the  conveyance.  Then,  (rorton,  as  it  is  stated, 
after  entering  into  the  contract,  bon&fide  sold  the  house  to 
Bown  and  the  other  five  claimants ;  and  all  that  was  done 
by  the  proprietors  was,  that,  upon  the  request  of  Gorton, 
they  executed  the  conveyance  to  such  new  purchasers. 

And,  as  to  the  argument  urged  on  the  part  of  the  appe- 
lant, that  Gorton  may  be  considered  as  the  vendor,  and 
the  conveyance  taken  to  be  his  conveyance,  within  the 
meaning  of  the  statute,  it  appears  a  sufficient  answer,  that, 
upon  the  facts  stated  in  the  case,  there  is  no  proof  that  he 
had  any  thing  to  convey,  or  even  that  he  was  a  party  to 
the  conveyance  which  is  contended  to  be  void  under  the 
statute. 

As  the  case,  therefore,  seems  td  us  not  to  be  brought 
within  the  statute,  we  are  of  opinion  that  the  objection 
taken  before  the  revising  barrister  never  properly  arose; 
and  therefore,  without  giving  any  opinion  upon  the  meriti 
of  the  objection,  it  is  sufficient  to  say  the  names  of  the  six 
claimants  in  respect  of  the  first  purchase,  and  of  the  fiie 
claimants  in  respect  of  the  second  purchase  (which  was 
made  under  circumstances  precisely  similar  to  those  of  the 
first),  were  rightly  retained  on  the  list. 

We  therefore  give  our  judgment  for  the  respondents. 


Judgment  affirmed. 
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William  Eckeeslet,  Appellant;  John  Barker^  Re- 
spondent. 

X  HE  respondent's  name  appeared  on  the  list  of  voters  in 
respect  of  property  situate  in  the  township  of  Chadderton, 
in  the  polling  district  of  Oldham^  in  the  Southern  division 
of  Lancashire,  and  was  objected  to  by  the  appellant.  No 
exception  was  taken  to  the  notice  of  objection,  the  service 
of  which  was  admitted. 

The  particulars  of  the  respondent's  name  and  surname, 
place  of  abode,  nature  of  qualification,  and  situation  and 
description  of  the  qualifying  property,  appeared  on  the 
list  of  voters,  as  follows : — 


ChrUtioH  name  and 
MTiMfiM   ^    each 
vattrat/ia  length. 

Plaeepf 
abode. 

Nature  qf 
qualifieathn. 

server,  tone,  or  other  Hke 
place,  in  this  parith  or 
toumihipt  and  number  of 
hofuee  [jif  mti/),  where  the 

qf  the  ptopertif  {\f  known 
by  anif),  or  name  <^f  the 
occupying  tenant ;  or^if^e 
qualification  ooneiet  of  a 
rent-chai^e,  then  the  namei 
of  the  ownerg  of  the  pro- 
perty  out  qfuOiiehtuat  rent- 
Ouarge  ia  iatuing,  or  eome 
qfthem,  and  the  situation 
of  tHw  property. 

Barker,  John. 

Seedey 
Bank, 
Pendle- 
ton. 

Undivided 

moiety  of 

two  freehold 

cottages. 

Tinker  Lane,  HoUin- 
wood. 

The  respondent  was  seised  in  fee-simple  of  an  undivided 
moiety  of  two  cottages  situate  in  Tinker  Lane,  HollinwoocI, 
in  the  township  of  Chadderton.  A  part  of  the  township  of 
Chadderton  is  commonly  called  and  well  known  by  the 
name  of  Hollinwood.  Part  of  the  public  turnpike-road 
firom  Oldham  to  Manchester  passes  along  Tinker  Lane. 
All  one  side  of  the  lane,  and  the  whole  of  the  lane  at  one 
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The  name  of 
the  property 
in  respect  of 
which  a  right 
to  a  county 
vote  is  clahned, 
or  the  name  of 
the  occupying 
tenant,  is  only 
required  to  be 
inserted  in  a 
notice  of 
claim,  and  in 
the  list  of 
county  voters 
published  by 
the  overseers, 
where  the 
house  is  not 
situate  in  a 
**  street,  lane, 
or  other  like 
place." 
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end  thereof,  are  within  Hollinwood,  in  the  township  of 
Chadderton ;  the  other  part  of  the  said  lane  being  within 
the  township  of  Oldham.  The  division  between  the  two 
townships  is  well  and  commonly  known.  There  are  from 
forty  to  fifty  cottages  standing  along  Tinker  Lane,  and 
occupying,  with  the  intervals  between  them^  a  line  of  firom 
two  hundred  to  two  hundred  and  fifty  yards  in  lengtL 
About  ten  of  the  cottages  are  in  the  township  of  Oldham ;  all 
the  other  cottages  are  in  the  township  of  Chadderton. 
None  of  the  cottages  in  Tinker  Lane  are  numbered,  nor  are 
the  two  cottages  in  respect  of  which  the  respondent  founded 
his  qualification  as  before  mentioned,  nor  is  either  of  them, 
known  by  any  name  of  the  property.  Any  person  inquir- 
ing in  Tinker  Lane,  or  in  the  neighbourhood^  for  the  re- 
spondent's cottages,  would  readily  find  the  cottages  describ- 
ed in  the  said  list  of  voters. 

It  was  objected,  on  behalf  of  the  appellant,  that  '^  Tinker 
Lane,  Hollinwood^'  was  not  a  sufficient  description  of  the 
situation  of  the  qualifying  property  within  the  statute  6  6 
7  Vict.  c.  18,  reference  being  also  had  to  the  forms  in 
schedule  (A.)  appended  to  the  statute ;  and  that,  neither 
of  the  cottages  being  numbered,  aud  the  property  not  being 
known  by  any  name,  the  names  of  the  occupying  iemmU 
ought  to  have  been  given. 

The  barrister  thought  that ''  the  name  of  the  property,  if 
known  by  any,''  and  ^'  the  name  of  the  occupying  tenant," 
were  not  intended  as  tubstUiUes  for  the  number  of  a  boose 
in  any  "street,  lane,  or  other  like  place"  (by  "  other  like 
place,"  understanding  square,  court,  crescent,  yard,  alky, 
and  the  like),  but  that  they  were  separate  and  distinct 
heads  of  description,  of  themselves,  intended  to  apply  to 
properties  (very  numerous  in  county  qualificationa)  which 
are  not  situate  in  any  "  street  or  other  like  place,"  and  not 
to  properties  which  are  so  situate;  and  that,  if  all  thi 
above  descriptions  were  to  be  referred  to  properties  situate 
in  some  "  street,  lane,  or  other  like  place,"  then  the  nor 
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merous  properties  giving  county  qualifications  to  vote,  and 
which  are  not  so  situate,  as,  country  mansions,  farms> 
manufacturing  and  other  works,  and  the  like,  would  be 
left  undescribed.  He  decided  that  the  description  given 
of  the  respondent's  qualification  was  sufficient;  and  that, 
under  the  circumstances,  it  was  not  necessary  to  insert  the 
names  of  the  occupying  tenants,  or  either  of  them ;  but  he 
offered  to  do  so  if  the  respondent  wished  it.  The  re- 
spondent declined  to  have  the  names  of  the  occupying  te- 
nants or  of  either  of  them  inserted,  on  the  ground  that,  in 
consequence  of  the  frequent  changing  of  tenants  in  small 
tenements  of  this  kind,  the  insertion  of  the  occupying  te- 
nants' names  would  probably  render  the  description  of  his 
qualifying  property  less  certain  than  if  their  names  had 
been  omitted.  The  barrister  retained  the  respondent's 
name  on  the  list,  without  adding  any  tenant's  name. 
Each  of  the  cottages  had  an  occupying  tenant. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  name  of  the  respondent  was  rightly  retained  on  the 
list  of  voters,  without  inserting  the  names  of  the  occupying 
tenants,  or  the  name  of  one  of  them. 

If  the  Court  were  of  that  opinion,  the  list  was  to  stand 
without  amendment ;  but,  if  the  Court  were  of  a  contrary 
opinion,  then  the  list  was  to  be  amended  by  expunging  the 
name  of  the  respondent  therefrom. 

The  case  was  argued  in  Michaelmas  Term  last,  before 
Tindal,  C.  J.,  Coltman,  J.,  Maule,  J.,  and  Erie,  J. 
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Cockbum  {Kinglake,  Serjeant,  was  with  him),  for  the  ap- 
pellant.— The  overseers  are,  by  the  6  &  7  Vict.  c.  18,  s.  4, 
directed  annually  to  publish  a  notice  requiring  county 
voters  to  send  in  their  claims ;  and  they  are  to  publish  this 
notice  according  to  the  form  given  in  schedule  (A.)  No.  2. 
In  the  form  there  given  the  heading  of  the  fourth  column 
is,  '^  Street,  lane,  or  other  like  place,  in  this  parish,  &c. 
and  number  of  bouse  (if  any),  where  the  property  is  situ- 
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ate ;  or  name  of  the'property,  if  known  by  any;  or  name  of 
the  occupying  tenant/*  &c.  By  section  5,  the  overseers 
are  directed  to  prepare  and  publish  a  list  of  claimants  ac- 
cording to  the  form  numbered  8  in  schedule  (A.).  In  that 
form  the  heading  of  the  corresponding  column  is  as  follows, 
*'  Street,  lane,  or  other  like  place,  &;c,  and  number  of 
house  (if  any),  where  the  property  is  situate,  or  name  of 
the  property,  and  the  name  of  the  tenant,*'  &c. ;  the  word 
and  being  in  this  place  substituted  for  or.  The  form  of  the 
'^  list  of  persons  objected  to,  to  be  published  by  the  over- 
seers,** given  in  schedule  (A.)  No.  6,  also  runs  thus, ''  Street, 
&c.,  or  name  of  the  property,  and  the  name  of  the  tenant,'* 
&c.  It  appears  from  these  two  last  forms  that  the  name 
of  the  occupying  tenant  was  intended  to  be  inserted  in 
every  case.  At  all  events,  the  insertion  of  the  name  of  the 
tenant  is  not  to  be  contingent  upon  any  insufficiency  of 
description  of  the  premises.  If  the  house  be  situated  in  t 
street  or  lane,  and  has  a  number,  the  number  must  be  stated, 
and  that  may  be  sufficient;  but,  if  the  house  have  no  number, 
then  the  name  of  the  tenant  is  requisite.  The  act  clearly  in- 
tended that  the  fullest  description  of  the  premises  should  be 
given.  It  may  possibly  have  been  meant  that  all  the  parti- 
culars mentioned  should  be  stated.  At  any  rate,  it  is  obvious 
that  one  of  the  three  courses  pointed  out  must  be  adopted; 
here  there  is  no  compliance  with  any  of  them.  [CoUman, 
J. — The  case  does  not  set  forth  the  claim  sent  in  by  the 
party;  it  may  be  that  the  name  of  the  tenant  was  stated 
therein,  and  that  the  overseers  have  neglected  their  duty  in 
not  inserting  it  in  the  list.]  The  Court  will  not  presume 
that  the  overseers  have  failed  to  perform  their  duty.  The 
reason  stated  by  the  revising  barrister  for  his  decision,  vis. 
that  the  house  could  be  found  by  the  present  description, 
is  not  sufficient  to  warrant  a  departure  from  the  form  pre- 
scribed by  the  act  for  the  purpose  of  identifying  the  pro- 
perty. In  the  corresponding  forms  given  in  the  2  WiH  4^ 
c.  45,  Schedule  (H.)  Nos.  2  and  3,  what  was  required  to  be 
stated  was  the  ''  name  of  the  property^  or  name  of  the  te- 
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nant;^'  but  the  word  and  appears  to  have  been  inten- 
tionally substituted  for  or  in  the  6  &  7  Vict.  c.  1 8. 

CardweU,  for  the  respondent. — The  description  is  suflS- 
cient.     The  form  No.  2.  in  schedule  (A.)  of  the  6  &  7 
Vict.  c.  18,  is  a  direction  to  the  voter;  No.  3.  to  the  over- 
seers.    The  overseers  are  by  the  5th  section  directed  to 
follow  the  statement  of  the  voter,  to  whom  an  election  is 
given  as  to  which  of  four  modes  of  describing  his  property 
he  will  adopt.    No  objection  is  made  in  this  case  that  the 
overseers  have  done  otherwise  than  follow  the  claim;  it 
must  not,  therefore,  be  taken  that  they  have  done  so.     It 
appears  from  the  statement  of  the  case,  that  the  insertion 
of  the  names  of  the  occupying  tenants  would  have  had  a 
tendency  to  mislead,  as  the  tenants  are  frequently  chang- 
ing.   The  party,  in  sending  in  his  claim,  has  elected  to  use 
the  first  mode  of  description  enumerated  in  the  heading  to 
the  fourth  column ;  he  has  inserted  "  the  lane''  where  the 
house  was  situate.     In  the  case  of  a  house  unoccupied,  it 
would  be  impossible  for  a  claimant  to  comply  with  the  rule 
as  contended  for  on  the  part  of  the  appellant.     [Tindal, 
C.  J. — In  that  case  he  might  describe  the  house  as  empty. 
Mauley  J. — The  question  is,  if  what  comes  after  the  word 
''  or'*  is  intended  to  be  a  substitute  for  the  number  of  the 
house,  that  is,  something  to  point  out  the  particular  house.] 
If  that  were  the  correct  construction,  it  would  follow  that 
every  property  in  respect  of  which  a  party  could  be  qualified 
must  be  situated  in  a  '^  street,  lane,  or  other  like  place/' 
[Maule,  J. — If  not  so  situated,  that  part  of  the  description 
might  be  omitted.    The  object  of  the  legislature  appears  to 
be  that  the  particular  property  should  be  pointed  out. 
JBrfe,  J. — The  5th  section  requires  that  the  list  to  be  made 
out  by  the  overseers  shall  be  in  the  form  No.  3.  in  schedule 
(A.),  and  goes  on  to  say,  that,  ''in  every  such  list,  the 
christian  name  and  surname  of  every  claimant,  with  the 
place  of  his  abode,  the  nature  of  his  qualification,  and  the 
local  or  other  description  of  the  property,  and  the  name  of 
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the  occupying  tenant  thereof  ahall  be  written  as  the  same 
are  stated  in  the  claim.''  The  form  No.  8.  also  aayt,  **aMd 
the  name  of  the  tenant.'']  But  the  form  of  the  claim,  No. 
2.  is  in  the  disjunctive ;  and  the  overseers  are  required  to 
give  the  particulars  as  "  the  same  are  stated  in  the  claim." 
[Coliman,  J . — If,  according  to  your  argument,  the  claimant 
has  the  option  to  give  either  description,  it  will  be  8u£Bcient 
if  the  name  of  the  tenant  be  stated,  though  the  house  be 
situated  in  a  street  or  lane.  But  such  a  description  would 
not  assist  in  identifying  the  premises.]  The  schedules  of 
the  2  Will.  4,  c.  46,  that  have  been  referred  to,  favour  the 
view  contended  for  on  the  part  of  the  respondent ;  and, 
although  the  particulars  in  the  schedules  to  the  6  fc  7 
Vict.  c.  18,  are  not  so  full,  the  schedules  in  both  acts  are 
to  receive  the  same  construction. 


Cockbwm,  in  reply. — The  whole  machineiy  of  registia- 
tion  introduced  by  the  2  Will.  4,  c.  45,  has  been  altered 
by  the  6  &  7  Vict.  c.  18,  the  forms  in  the  schedules  of 
which  latter  act  are  much  more  stringent  than  those  in  the 
former.  By  the  42nd  section  of  the  2  Will.  4,  c.  45,  the 
revising  barrister  has  power  to  correct  the  list,  where  the 
name  of  any  person,  or  place  of  his  abode,  or  nature  ef 
his  qualification,  '^  or  the  local  or  other  description  of  hii 
property,  or  the  name  of  the  tenant  in  the  occupation 
thereof,"  shall  be  omitted.  A  similar  power  is  given  bf 
the  40th  section  of  the  6  &  7  Vict  c.  18 :  but  there  the 
words  are,  ''or  the  local  or  other  description  of  the  pro- 
perty of  any  person  who  shall  be  included  in  any  such  list, 
and  the  name  of  the  occupying  tenant  thereof;"  which 
corresponds  with  the  difference  in  the  schedules.  The 
dairoant  is  bound  to  give  the  best  description  he  can.  In 
London,  or  in  any  other  city  or  large  town,  it  would  be 
absurd  to  describe  a  house  merely  as  in  the  occupation  of 
John  Smith.  In  the  case  of  a  change  of  tenants,  the 
party  might  send  in  a  fresh  claim. 

Cur.  adv.  vult 
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TiNDAL,  C.  J.,  now  delivered  the  judgment  of  the  Court: 
The  objection  in  this  case  was^  that  the  description  in  the 
list  of  voters  of  the  property  in  respect  of  which  the  re* 
spondent  claimed  the  right  to  vote^  was  insufficient,  inas- 
much as  it  omitted  to  state  the  names  of  the  occupying 
tenants.  The  qualification  is  described  to  be  in  respect  of 
''  an  undivided  moiety  of  two  freehold  cottages  in  Tinker 
Lane,  HoUinwood;''  and  it  is  stated  as  a  fact  in  the  case 
that  none  of  the  cottages  in  Tinker  Lane  are  numbered, 
and  that  neither  of  the  two  cottages  is  known  by  any 
particular  name. 

The  question  therefore  is,  whether,  under  the  circum- 
stances of  this  case,  the  names  of  the  occupying  tenants 
are  required  to  be  inserted;  and  we  think,  upon  the  proper 
construction  of  the  act,  that  they  are  not. 

The  4th  section  of  the  6  &  7  Vict.  c.  18  requires  the 
notice  of  claim  to  be  delivered  or  sent  to  the  overseers 
according  to  the  form  of  notice  set  forth  in  schedule  (A.), 
and  numbered  2,  or  to  that  effect ;  and  the  form  No.  2. 
requires  the  "  street,  lane,  or  other  like  place,  and  number 
of  the  house  (if  any),  where  the  property  is  situate,  or 
name  of  the  property,  if  known  by  any,  or  name  of  the 
occupying  tenant,''  to  be  inserted ;  and  we  think  the  word 
'^or,''  in  this  form,  is  disjunctive,  and  creates  three  dif- 
ferent descriptions,  and  that  it  is  sufficient  if  the  qualifica* 
tion  is  brought  within  any  one  of  them,  namely,  either  the 
street,  or  lane,  and  number,  if  any — the  name  of  the  pro- 
perty, if  any— or  the  name  of  the  occuppng  tenant,  if  any. 
And,  although  it  is  contended  that  the  5th  section  of  the 
act  requires  the  overseers  to  make  out,  according  to  the 
form  numbered  8.  in  schedule  (A.),  an  alphabetical  list  of 
the  claimants,  containing  (amongst  other  things)  ''the 
nature  of  his  qualification,  and  the  local  or  other  descrip- 
tion of  his  property,  and  the  name  of  the  occupying  tenant 
thereof,"  and  that,  consequently,  the  name  of  the  occu- 
pying tenant  must  be  inserted  in  each  case;  yet,  it  ap- 
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pears  to  be  a  sufficient  answer^  that  this  direction  is 
qualified  and  restricted  by  the  words  which  immediately 
follow,  namely,  "  that  the  same  shall  be  written  as  they 
are  stated  in  the  claim/' 

The  direction  at  the  head  of  the  form  No.  2.  appears 
to  ns  to  intend,  that,  if  a  house  be  in  a  street,  lane,  or 
other  like  place  in  the  parish,  the  street  or  lane  shall  be 
mentioned;  and  that,  if  the  house  be  numbered,  the 
number  also  shall  be  given;  but  that,  if  the  house  and 
premises  be  not  in  a  street  or  lane,  or  other  like  place,  bat 
are  in  a  road,  or  on  a  common,  or  the  like,  then  the  name 
of  the  property  shall  be  given,  if  known  by  any,  or  the 
name  of  the  occupying  tenant.  If,  however,  the  two  lat- 
ter requisites  be  held  to  apply  necessarily  to  the  house  or 
premises  where  situated  in  a  street  or  lane,  then  thii 
inconvenience  will  follow,  that  there  is  no  description  re- 
quired by  the  act  to  be  given  to  a  house  or  premises  not 
situated  in  a  street  or  lane,  or  other  such  like  place. 

The  direction  given  by  the  legislature  to  the  overseers, 
in  the  statute  of  2  Will  4,  c.  45,  s.  87,  for  the  framing  of 
their  notice  according  to  the  form  No.  1.  in  schedule 
(H.)  annexed  to  that  act — which  is  a  notice  precisely  for 
the  same  object  and  purpose  as  that  required  by  section  4 
of  the  6  &  7  Vict.  c.  18 — ^is  so  plainly  expressed  as  to 
leave  no  possible  doubt  but  that  the  requisition  to  give 
the  name  of  the  property,  or  the  name  of  the  occupying 
tenant,  only  holds  where  the  house  is  not  situate  in  s 
street,  lane,  or  other  like  place;  and,  as  the  statute  of  6 ft 
7  Vict.  c.  18  is  made  in  pari  materia  with  the  former  md, 
it  may  be  properly  inferred  that  no  more  is  required  hj 
the  latter  act  than  by  the  former. 

We  therefore  think  that  the  decision  of  the  revising 
barrister,  that  the  description  of  the  qualification  of  the 
respondent  in  the  overseers'  list  was  suffidait,  was  a  pro* 
per  decision,  and  that  the  same  must  be  aflirmed. 

Decision  affirmed. 
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PiTTS^  Appellant;  Smedlet^  Respondent. 

At  a  Court  held  before  D.  C.  Moylan,  Esq.,  the  barrister 
appointed  to  revise  the  lists  of  voters  for  the  city  of 
Westminster,  Samuel  Pitts  claimed  to  have  his  name 
inserted  in  the  list  of  voters  for  the  parish  of  St.  Mary-le- 
Strand.  The  notice  of  claim  described  the  qualification 
thus: — 


Chri$tiaH  fMime 
and 
atimamt. 

nieef^f  abode. 

Vahtre 
quaHfieatim, 

Stnat^  tane^  or  oOter  pbiee,  in 
UtU  parUh,  where  Ae  pro- 
perty  i»  tUmte, 

Samuel  Pitts. 

No.  17, 

Catherine  Street, 

Strand. 

Part 

of 

hoote. 

No.  17, 

Catherine  Street, 

Strand. 

Charles  Marshall  is  owner  of  a  house  and  shop.  No.  17, 
Catherine  Street,  Strand.  He  occupies  the  shop  and  first 
floor.     He  lets  the  other  floors  to  several  lodgers. 

Samuel  Pitts  states  that  he  rents  the  second  and  third 
floors  at  a  weekly  rent  amounting  to  26/.  a  year;  that  he  has 
exclusive  control  over  these  rooms,  and  has  the  keys  thereof 
in  his  possession;  that  he  has  also  a  latch  key  to  the  street 
door,  by  which  he  lets  himself  in  at  night;  that  there  are 
other  lodgers  in  the  house,  to  some  of  whom  the  landlord 
gives  latch  keys;  but  he  sometimes  has  young  men  as  lod* 
gers,  and  to  these  the  landlord  does  not  intrust  latch  keys ; 
that  his  [the  claimant's]  right  of  egress  and  ingress  has 
never  been  interfered  with  by  the  landlord. 

That  there  is  another  lock  to  the  entrance  door,  but  he 
has  never  seen  the  key  of  it;  that,  when  he  has  found  the 
street  door  fastened,  he  has  entered  the  house  through 
Marshall's  shop. 

Pitts's  name  appears  along  with  Marshall's  upon  the  rate 
made  in  November,  1843,  and  upon  the  subsequent  rates. 


Thursdatfy 
Jan,  16M. 

The  occupier 
of  part  of  a 
house,  where 
the  landlord 
resides  npon 
the  premises 
and  retains  the 
key  of  the  oater 
door,  is  a  mere 
lodger,  and  is 
not  a  person 
occupying  "  as 
owner  or 
tenant." 

Qutn-et  whe- 
ther a  person 
can  be  regis- 
tered for  a 
borough  in 
respect  of  a 

2ualification 
escribed  as 
the  occupation 
of  *'  part  of  a 
house." 

Where  a 
case  sent  by 
the  rerising 
barrister,  found 
that  a  claimant 
<*  stated  "cer- 
tain  matters,  it 
was  remitted 
upontheground 
that  it  set  forth 
emdenee  and 
not/ac/«. 
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No  rate  was  made  between  April,  1843,  and  Noyember, 
1843. 

Upon  these  facts,  the  point  raised  for  the  decision  of 
the  barrister  was,  whether  Samuel  Pitts  had  such  an 
exclusive  occupation  of  the  second  and  third  floors  of  the 
house  No.  17,  Catherine  Street,  as  to  confer  the  firanchise. 

On  that  point  the  barrister  decided  in  the  n^atife. 

Upon  the  case  coming  on  for  argument,  in  Michaelmas 
Term  last,  Tindal,  C.  J.,  observed  that  the  barrister  had 
not  transmitted  a  statement  of  facts,  but  merely  of  evidence. 


Chckbum,  for  the  appellant,  submitted  that  the  con- 
cluding part  of  the  case,  which  stated  the  point  raised 
before  the  barrister,  and  his  decision  thereon,  amounted 
to  such  a  finding  as  to  enable  the  Court  to  deal  with  the 


Tindal,  C.  J. — The  case  must  go  back  for  amendment 
We  have  but  a  limited  jurisdiction  under  this  act,  and 
must  see  that  we  do  not  exceed  it.  The  language  of  the 
65th  section  (5)  is  express. 

Mauls,  J. — ^The  barrister  should  also  state  whether  or 
not  the  landlord  resides  upon,  as  well  as  occupies  part  of 
the  premises. 

The  case  having  been  accordingly  remitted  to  the  bar- 
rister, he  amended  it  by  striking  out  the  words  in  italics, 


(5)  The  C5ih  section  of  the  6  & 
7  Vict,  c  18,  enacts  **  that  no  ap- 
peal or  notice  of  appeal  under  the 
act  shall  be  received  or  allowed 
against  anjr  decision  of  anjr  revia- 
ing  barrister  upon  any  question  of 
fart  only,  or  upon  the  admissibility 
or  effect  of  any  evidence  or  admis- 
sion adduced  or  nmde  in  any  case 
to  tsUbliib  any  matter  of  fifict  only : 


provided  always,  that,  if  tha  Coat 
shall  be  of  opinion  in  any  case  that 
the  statement  of  the  matter  of  the 
appeal  is  not  sufficient  to  enaUe 
them  to  give  judgment  io  law,  it 
shall  be  lawful  for  the  said  Cbmt 
to  remit  the  said  statement  to  the 
revising  barrister  by  whom  it  shall 
have  been  signed,  in  order  that  the 
cass  may  be  more  liilly  ttsted*" 
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and  inserting  those  between  brackets^  and  also  by  adding  1845. 

to  the  case  the  following  statement: —  -^ 

''Charles  Marshall^  the  landlord^  not  only  occupied  the  Appellant, 

ground-floor  as  a  coffee-shop^  but  also  resided  with  his  Renmident. 
family  on  the  premises/' 

Cockbum,  for  the  appellant. — The  claimant  in  this  case 
occupied  a  ''building'^  within  the  meaning  of  the  27th 
section  of  the  2  Will.  4,  c.  45—fVriffM,  Appellant,  7%<f 
Toum-Clerk  of  Stockport,  Respondent^  7  Scott^  N.  E.  561, 
5  Man.  &  Gr.  33.  No  one  had  a  right  to  interfere  with  his 
occupation  of  the  premises.  The  only  difference  between  " 
this  and  the  case  cited,  is,  that  here  the  landlord  appears 
to  have  resided  upon  the  premises.  That  fact  did  not 
distinctly  appear  in  the  case  of  Wright,  Appellant,  The 
Toum-Clerk  of  Stockport,  Respondent;  but  the  landlord 
there  must  at  least  have  had  a  control  over  the  steam- 
engine.  It  may  be,  that,  in  cases  of  burglary,  the  whole 
of  the  house  would  be  considered  as  in  the  occupation  of 
the  landlord;  but  the  2  Will.  4,  c.  45,  is  not  to  be  con- 
strued by  any  strained  analogy  with  the  criminal  law.  If 
it  be  conceded  that  the  occupation  of  a  portion  of  an  entire 
building  is  sufficient  to  confer  the  franchise,  the  fact  of 
the  landlord  residing  in  another  portion  can  make  no  dif- 
ference. [Erie,  J. — The  claim  in  this  case  is  in  respect  of 
''part  of  a  house.''  In  the  case  of  Wright,  Appellant, 
The  Toum-Clerk  of  Stockport,  Respondent,  the  portion 
occupied  by  each  claimant  was  considered  to  constitute 
"a  building."]  The  case  does  not  raise  any  objection  as 
to  the  form'  of  the  claim. 

H.  Merewether,  who  appeared  for  the  respondent,  was 
stopped  by  the  Court. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  case  is  free 
from  doubt.    The  question  is,  whether  the  claimant  oocu- 
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pied  any  premises  as  "owner  or  tenimt."  It  does  not  tnra 
on  the  description  of  the  premises,  but  upon  the  natme  of 
the  occupatioD.  The  laDdlord  of  the  house  gives  oalyi 
limited  enjoyment  therein  to  the  claimant.  The  door  of 
the  house  has  a  lock  to  it,  of  which  the  claimant  has  not 
the  key;  and,  when  he  finds  the  door  locked,  he  enten 
throagh  the  shop:  his  right  of  access,  therefore,  to  the 
rooms  in  hia  occupation  is  merely  permissive.  It  is  not 
an  occupation  as  owner  or  tenant.  lie  is  strictly  an  io- 
mnte  or  lodger. 

The  rest  of  the  Court  concurring — 

Decision  affirmed,  with  costs  (6;. 


(6)  See  Score,  Appfllant,  Hug-        Wan »ey,  Appellant,  Perkins,  Bc- 
gett,  Rnpondent,  post,  p. 019;  QLid       9pDndrnt,(H!irBCase),pa*t,ji.9rL 


Thunitiiy,  Toms,  Appellnnt;  Cuming,  Respondent. 

A  notice  of  ob.  At  a  Court  held  before  J.  L.  Lucena,  Esq.,  the  barmter 
■Isolhr  dap'i-  "^PP^'nted  to  revise  the  lists  of  voters  for  the  borough  <rf 
Totiics,  for  the  revision  of  the  list  of  voters  for  the  manor 
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taken  to  the  post-master  at  Totnes  on  the  23rd  day  of 
August  last,  and  compared  and  stamped  by  the  post-master. 
The  said  notice  was  retained  at  the  post-office  to  be  for- 
warded according  to  the  act,  and  the  said  copy  was  returned 
to  the  objector,  who  produced  the  same  to  the  barrister  in 
Court.  The  said  notice  would,  in  the  ordinary  course  of 
post,  have  been  delivered  at  AngeFs  place  of  abode  as  de- 
scribed in  the  said  list,  on  or  before  the  25th  of  August 
last. 

It  was  objected  on  the  part  of  the  said  Samuel  Angel, 
that  the  production  of  such  stamped  copy  was  not  the  pro- 
duction of  a  duplicate  notice,  as  required  by  the  6  &  7 
Vict.  c.  18,  s.  100  (7);  and  the  barrister,  being  of  that 


1845. 

Toms 
Appellant, 
Cuming 
Refpondent. 


(7)  Which  enacts,  "that  it 
shall  be  sufficient  in  every  case  of 
notice  to  any  person  objected  to  in 
any  list  of  county,  city,  or  borough 
voters,  and  in  the  livery  list  of  the 
city  of  London,  and  also,  in  the 
case  of  county  voters,  to  the  occu- 
pying tenant  whose  name  and 
place  of  abode  appears  in  such  res- 
pective list  as  aforesaid,  if  the  no- 
tice so  required  to  be  given  as 
aforesaid  shall,  on  or  before  the 
25th  of  August,  be  sent  by  the 
post,  free  of  postage,  or  the  sum 
chargeable  as  postage  for  the  same 
being  first  paid,  directed  to  the 
person  to  whom  the  same  shall  be 
Bent,  at  his  place  of  abode  as  de- 
scribed in  the  said  list  of  voters ; 
and,  whenever  any  person  shall  be 
desirous  of  sending  any  such  notice 
of  objection  by  the  post,  he  shall 
deliver  the  same,  duly  directed, 
open  and  in  duplicatey  to  the  post- 
master of  any  post-office  where 
money  orders  are  received  or  paid^ 
within  such  hours  as  shall  have 
been  previously  given  notice  of  at 
guch  post-office,  and  under  such 


regulations  with  respect  to  the  re- 
gistration of  such  letters,  and  the 
fee  to  be  paid  for  such  registration 
(which  fee  shall  in  no  case  exceed 
2d.  over  and  above  the  ordinary 
rate  of  postage),  as  shall  from 
time  to  time  be  made  by  the  post- 
master-general in  that  behalf;  and, 
in  all  cases  in  which  such  fee  shall 
have  been  duly  paid,  the  post-master 
shall  compare  the  said  notice  and 
the  duplicate,  and,  on  being  satis- 
fied that  they  are  alike  in  their  ad- 
dress and  in  their  contents,  shall 
forward  one  of  them  to  its  address 
by  the  post,  and  shall  return  the 
other  to  the  party  bringing  the 
same,  duly  stamped  with  the  stamp 
of  the  said  post-office;  and  the 
production  by  the  party  who  posted 
such  notice  of  such  stamped  dupli- 
cate shall  be  evidence  of  the  notice 
having  been  given  to  the  person  at 
the  place  mentioned  in  such  du- 
plicate, on  the  day  on  which  such 
notice  would  in  the  ordinary  course 
of  post  have  been  delivered  at 
such  place  :  Provided  also,  that,  if 
no  place  of  abode  of  the  person 
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opinion,  retained  the  name  of  the  Toter,  without  proctf  of 
the  qualification. 

[Similar  objections  were  made  to  the  dednon  of  the 
barrister  under  the  same  circumstances,  in  the  case  of  ten 
other  voters  whose  names  appeared  on  the  same  list,  and 
also  in  the  cases  of  four  voters  on  the  list  for  the  paiish 
of  Totnes,  which  were  consolidated  with  the  above.] 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  circumstances  mentioned  in  the  above  statement, 
the  name  of  Samuel  Angel  was  rightlj  retained  in  the  stid 
list  of  voters.  If  the  Court  should  be  of  that  opinion,  the 
register  was  to  stand  without  amendment.  If  the  Court 
should  be  of  a  contrary  opinion,  the  register  was  to  be 
amended  by  expunging  therefrom  the  names  of  Samuel 
Angel  and  of  the  said  other  persons. 


Kinfflake,  Seijeant,  for  the  appellant. — The  stamped  oopj 
of  the  notice  of  objection  produced  before  the  revising 
barrister,  although  not  signed  by  the  objector  himself  was 
a  duplicate  within  the  meaning  of  the  100th  section  of  the 
6  &  7  Vict  c  18,  (8)  inasmuch  as  it  was  signed  by  his 
authority.  The  notice  sent  by  the  post  was  actually 
signed  by  him.  The  object  of  this  section  was  to  avoid 
the  difficulty  and  expense  which  formerly  occurred  in  the 
proof  before  the  barrister  of  the  due  service  of  the  notice 
of  objection.  \Tindaly  C.  J. — The  notice  sent  by  the  post 
may  be  called  an  original;  the  question  is,  whether  the 
other  copy  may  be  called  a  duplicate.     Cresswell,  J. — Vfu 


objected  to  shall  be  described  in  the 
Mud  list,  or  if  such  place  of  abode 
shall  be  situate  out  of  the  united 
kingdom,  then  it  shall  be  sufficient 
if  notice  shall  be  given  to  the  said 
overseen  and  to  such  occupying 
tenant  as  aforesaid  (if  any)  in  the 
case  of  a  county  voter,  or,  in  the 
case  of  a  city  or  borough  voter,  to 


the  overseers  or  to  the  town-derk, 
or,  in  the  case  of  a  liveryman  cf 
of  the  city  of  Loudon,  to  the  se- 
condaries and  clerk  of  the  partico- 
lar  company  to  which  the  pcfson 
objected  to  shall  belong,  as  is  is 
each  of  the  said  cases  hereinbefore 
required.'* 

(8)  See  the  tectioii,  ante^  p.  $9. 
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it  not  the  intention  of  the  statute  that  the  copj  retained 
should  be  identical  with  the  one  that  is  sent?]  The  17th 
section  requires  the  notice  of  objection  to  be  signed  by  the 
party  objecting;  that  must  mean  the  notice  sent  to  the 
voter.  It  is  sufficient  if  it  be  shewn  that  the  notice 
retained  has  been  examined  by  the  post-master,  and  found 
to  correspond  with  that  which  was  sent.  He  would  not 
know  the  hand-writing  of  the  party,  of  which  the  stamp  is 
no  authentication.  It  may  be  necessary  to  prove  the  sig- 
nature of  the  objector  to  the  notice  that  is  sent  by  post; 
but  more  is  not  required.  [MatUe,  J. — The  17th  section 
does  not  say  the  signature  must  be  in  the  objector's  own 
hand-writiug.  May  he  not  sign  by  his  agent?  Erie,  J. — 
Might  not  an  attorney  have  signed  both  notices?]  Prior 
to  the  passing  of  the  6  &  7  Vict.  c.  18,  an  objector  must 
have  proved  personal  service  of  the  notice,  and  that  such 
notice  had  been  duly  signed:  that  act  has  dispensed  with 
personal  service,  leaving  untouched  the  question  as  to  the 
sufficiency  of  the  signature.  Qui  facit  per  alium,  facit  per 
se.  In  Schneider  v.  Norris,  2  M.  &  Sel.  286,  a  bill  of 
parcels,  in  which  the  name  of  the  vendor  was  printed,  and 
that  of  the  vendee  written  by  the  vendor,  was  held  to  be  a 
sufficient  memorandum  within  the  statute  of  frauds  to 
charge  the  vendor.  Le  Blanc,  J.,  there  says:  "Suppose 
the  defendant  had  stamped  the  bill  of  parcels  with  his  own 
name,  would  not  that  have  been  sufficient?  Such  a  stamp- 
ing, as  it  seems  to  me,  if  required  to  be  done  by  the  parfy 
himself  or  by  his  authority,  would  afford  the  same  protection 
as  signing/'  [Tindal,  C.  J. — That  was  under  the  17th 
section  of  the  29  Car.  2,  c.  3,  which  requires  the  memo- 
randum to  be  "signed  by  the  parties  to  be  charged,  or  their 
agentMJ'  The  4th  section  speaks  of  a  signature  "by  the 
party''  only:  under  that  clause,  signature  by  an  agent  will 
not  do.  Oresswell,  J. — In  Hyde  v.  Johnson,  2  Bing,  N.  C. 
776, 3  Scott,  289,  it  was  held,  that^  under  the  9  Geo.  4,  c.  14^ 
8. 1^  an  acknowledgment  signed  by  an  agent  of  the  debtor 
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will  not  revive  a  debt  barred  by  the  statute  of  UmitatioiiSy 
but  that  it  must  be  signed  by  the  debtor  himself.]  That 
case  appears  to  be  inconsistent  with  Schneider  v.  Narrii, 

Cockbum,  for  the  respondent. — There  is  no  inconsisten- 
cy between  the  cases  of  Schneider  v.  Norris,  and  Ifyde  v. 
Johnson:  the  former  was  decided  upon  the  17th  section  of 
the  statute  of  frauds^  which  authorizes  signature  by  an 
agent;  the  latter  turned  upon  the  9  Oeo.  4,  c«  14,  s.  1^  whidi 
requires  the  acknowledgment  to  be  signed  "by  the  party 
chargeable  thereby/^  nothing  being  said  about  an  agent 
The  document  produced  before  the  revising  barrister  in 
this  case  was  a  copy,  and  not  a  duplicate.  [Maule^  J.— 
It  appears  that  the  post-master  may  select  which  of  the 
two  documents  he  will  send.  A  duplicate  means  a  docu- 
ment which  is  the  same  as  another  in  all  essential  respects.] 
There  is  no  provision  in  the  2  Will.  4^  c.  45^  that  the 
objector  shall  sign  the  notice  of  objection.  Though  the 
form  of  the  notice  given  in  the  schedule  to  that  act 
ends  thus — ^'(Signed)  A.  B.  [place  of  abode'], ^*  doubts  may 
have  arisen  as  to  what  was  a  suflScient  signature  under 
that  statute;  and  the  6  &  7  Vict.  c.  18,  s.  \7,  shews  the 
intention  of  the  legislature  to  have  been  that  the  notice 
should  be  personally  signed  by  the  party  objecting.  Where 
a  signature  is  required  by  a  statute,  and  no  provision  is 
made  for  a  signature  by  an  agent,  such  a  mode  of  signa- 
ture  is  clearly  no  compliance  with  the  act. 


Kinglake,  Serjeant,  in  reply. — In  Kine  v.  Beamnomt,  8  B. 
&  B.  288,  7  Moore,  112,  it  was  held  that  the  copy  of  an 
original  letter  giving  notice  of  the  dishonour  of  a  bill,  is 
admissible  in  evidence  without  notice  to  produce  the 
original ;  upon  the  ground,  as  stated  by  Burrough,  J.,  that 
there  is  no  substantial  distinction  between  a  duplicate  ori- 
ginal and  a  copy  made  at  the  time.  [Maule,  J. — ^It  could 
hardly  be  contended,  upon  the  authority  of  that  case^  that 
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an  examined  copy  of  a  bill  of  exchange  is  a  duplicate.  If 
the  signature  of  the  party  is  essential  to  the  original  notice^ 
then  the  document  in  question  was  not  the  same  in  all  es- 
sential particulars.]  In  Hyde  v.  Johnson,  great  stress  is  laid 
upon  the  fact  that  signature  by  an  agent  was  mentioned  in 
the  21  Jac.  1^  c.  16^  but  not  in  the  9  Geo.  4,  c.  14.  That 
argument  can  hardly  apply  to  the  present  case.  It  is  only 
necessary  to  prove  the  personal  signature  of  the  objector  to 
the  original  notice  which  is  sent  to  the  party  objected  to. 
\Erle,  J. — Is  not  the  production  of  the  stamped  copy 
sufficient  for  that  purpose  ?]  That  is  only  to  shew  that  a 
notice  has  been  sent;  whether  or  not  the  notice  is  sufficient, 
is  another  question. 
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TiNDAL,  C.  J. — It  appears  to  me  that  the  revising  bar- 
rister was  right  in  the  decision  he  arrived  at,  that  the 
notice  of  objection  was  not  proved  to  have  been  given  pur- 
suant to  the  provisions  of  the  100th  section  of  the  6  &  7 
Vict.  c.  18.  The  first  question  is,  whether  the  original 
notice  of  objection  should  be  signed  by  the  objector  him- 
self.  The  17th  section  of  the  act  enacts  that  ^'  every  per- 
son whose  name  shall  have  been  inserted  in  any  list  of 
voters  for  any  city  or  borough  may  object  to  any  other 
person  as  not  having  been  entitled  on  the  last  day  of  July 
next  preceding  to  have  his  name  inserted  in  any  list  of 
voters  for  the  same  city  or  borough ;  and  every  person  so 
objecting  shall,  on  or  before  the  25th  of  August  in  that 
year,  give  or  cause  to  be  given  a  notice,  according  to  the 
form  numbered  (10)  in  the  schedule  (B.),  or  to  the  like 
effect,  to  the  overseers  who  shall  have  made  out  the  list  in 
which  the  name  of  the  person  so  objected  to  shall  have 
been  inserted ;  or,  if  the  person  objected  to  shall  have  been 
inserted  in  the  list  of  fireemen  of  any  city  or  borough  ex- 
cept the  city  of  London,  then  to  the  town -clerk  of  such  city 
or  borough ;  and  every  person  so  objecting  shall  also  give 
or  cause  to  be  left  at  the  place  of  abode  of  the  person  ob- 
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jected  to^  as  stated  in  the  said  list,  a  notice  aaxurdiog  to 
the  form  numbered  (11)  in  the  said  schedule  (B.);  and 
every  notice  of  ol^ection  shall  be  signed  by  ike  person  object' 
ing"  And  the  form  given  in  that  schedule  commenoei 
with  the  words,  "  I  hereby  give  you  notice/^  &c^  and  con- 
cludes, ''  (Signed)  A.  B.  of  [place  of  abode"] ,  on  the  list  of 

voters  for  the  parish  of /'    The  natural  meaning  of 

these  words  is,  that  there  shall  be  a  personal  scignature. 
And  there  is  great  reason  and  good  sense  in  snch  an  en- 
actment. If  the  objector  were  unknown,  and  was  at  liber- 
ty to  get  some  one  else  to  sign  the  notice^  there  might 
be  great  difficulty  in  obtaining  costs  from  him.  Some 
shuffling  person  might  be  put  forward  in  his  stead ;  and 
great  inconvenience  and  vexation  might  be  the  result 
The  case  of  Hyde  v.  Johnson  corroborates  the  propriety 
of  this  interpretation  of  the  clause  in  question. 

If,  then,  the  original  notice  must  be  signed  by  the  ob- 
jector himself,  it  appears  to  me  that  the  requisites  of  the 
100th  section  have  not  been  complied  with.  That  sectioa 
requires,  that,  ''  whenever  any  person  shall  be  desirous  of 
sending  any  such  notice  of  objection  by  the  post,  he  shall 
deUver  the  same,  duly  directed,  open,  and  in  dtqfScaie, 
to  the  post-master,'^  &c.;  treating  each  document  as  ao 
original.  Then  the  post-master  is  to  "  compare  the  said 
notice  and  the  duplicate,  and,  on  being  satisfied  that  thqr 
are  alike  in  their  address  and  in  their  contents,  shall  for- 
ward one  of  them  to  its  address  by  the  post,  and  shall  le- 
tum  the  other  to  the  party  bringing  the  same,  duly  stamped 
with  the  stamp  of  the  said  post-office.''  It  is  open,  there- 
fore, to  the  post-master  to  send  which  notice  he  pleases. 
The  very  meaning  of  the  term  duplicate,  is,  that  one 
document  resembles  the  other  in  all  essentials.  The  in- 
stance put  by  my  Brother  Maule,  in  the  course  of  the 
argument,  of  bills  drawn  in  duplicate,  is  an  apt  illustratioiL 
In  this  case,  I  think  the  objector  did  not  deliver  the  notice 
in  duplicate  to  the  post-master:  one  of  the  documents 
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which  he  delivered  was  a  notice;  but  the  other  was  no 
notice  at  all. 

MaulE;  J. — I  am  of  the  same  opinion.  In  the  first 
place,  I  think  that  the  signature  should  be  that  of  the  party 
objecting;  and  that  this  is  deducible,  as  well  from  the 
words  of  the  17th  section,  as  from  the  form  given  in  the 
schedule  there  referred  to.  The  form  shews  that  the  name 
and  place  of  abode  of  the  objector  are  to  be  at  the  bottom 
of  the  notice ;  and  the  provision  at  the  end  of  the  section, 
requiring  every  notice  to  be  signed  by  the  person  objecting, 
is  in  addition  to  the  requisition  that  his  name  shall  be  at 
the  foot  of  the  notice.  This  shews  that  it  is  the  party  him- 
self who  is  to  put  his  name  there.  The  term  signing 
means  marking  in  some  way  by  the  party  himself.  Two 
things,  therefore,  appear  clearly  to  be  required,  viz.  that 
the  name  of  the  objector  be  at  the  bottom  of  the  notice, 
and  that  it  be  placed  there  by  the  party  himself.  The 
purport  of  the  section  is,  that  the  party  objected  to  may 
have  some  means  of  knowing  that  the  objecting  party  did 
really  object.  Otherwise,  persons  might  be  called  upon  to 
come  up  and  defend  their  votes,  and,  after  all,  might  find 
out  that  there  was  no  real  objector,  but  that  the  name  of 
the  supposed  objector  had  been  put  to  the  notice  without 
his  authority.  This,  it  is  to  be  observed,  is  not  a  proceeding 
in  which  an  attorney  or  other  responsible  person  is  to  be 
concerned. 

The  next  question  is,  whether  the  duplicate  which  is  to 
be  returned  by  the  post-master  to  the  person  who  brings 
the  notice,  must  be  similarly  signed.  The  true  definition 
of  the  term  ''  duplicate,^^  is,  a  document  which  is  the  same 
in  all  respects  as  some  other  instrument,  from  which  it  is 
indistinguishable  in  its  essence  and  in  its  operation.  It  is 
a  very  different  thing  from  an  examined  copy ;  although 
an  examined  copy  may  be  a  duplicate  under  certain  cir- 
cumstances.   But,  in  the  present  case,  the  copy  is  essen* 

o  o  o  2 


1845. 

Toms 
Appellant, 

CUMINO 

Rtspondent. 


918 

1845. 

Toms 
Appellant, 

CUMINO 

Eespondent. 


REGISTRATION  CASES^ 

tially  different  from  the  original.  An  examined  copy  would 
not  satisfy  the  requisitions  of  the  statute.  I  conceive  that 
it  was  necessary  to  prove  before  the  revising  barrister  the 
hand-writing  of  the  objector  to  both  of  the  docnments; 
and^  such  proof  not  having  been  given^  that  the  barrister 
was  right  in  his  decision. 


Cresswell,  J. — ^I  am  of  the  same  opinion.  It  appears 
to  me  that  the  effect  of  the  17th  section  is,  that  the  ob- 
jecting party  is  to  give  a  notice  of  objection,  and  that  his 
name  is  to  be  subscribed  thereto  by  himself.  As  to  the 
duplicate,  the  objector  is  relieved  from  the  proof  of  the 
ordinary  service  of  the  notice,  by  adopting  the  course  pre- 
scribed by  the  100th  section ;  but  he  must  shew  that  the 
document  sent  by  post  is  identical  with  the  one  produced 
before  the  barrister. 

Erle,  J. — I  am  of  the  same  opinion.  The  provisions  of 
the  statute  seem  to  be  framed  with  particular  care  that  a 
notice  of  objection  shall  be  signed  by  the  objector  himsel£ 
This  is  the  ordinary  meaning  of  the  words  nsed :  and  the 
intention  of  the  legislature  is  apparent  as  well  from  the  7th 
as  the  17th  section  of  the  act  The  100th  section,  when 
speaking  of  a  duplicate  notice,  evidently  means  a  duplicate 
original. 

Decision  affirmed. 

Cockbum,  for  the  respondent,  asked  for  costs :  but — 


Per  Curiam. — ^There  might  have  been  fair  ground  fiwr 
doubt.     It  is  not  a  case  for  costs. 
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Score,  Appellant ;  Hugoett,  Respondent. 

At  a  Court  held  before  D.  C.  Moylan,  Esq.,  the  barrister 
appointed  to  revise  the  lists  of  voters  for  the  city  of  West- 
minster, George  Bedford  claimed  to  be  registered.  The 
notice  of  claim  described  the  qualification  thus : — 


Chriatian  name  and 
Surname. 

Piaee  o/abode. 

Nature  </ 
Quai^fleation, 

street,  lane,  or  other  place  in 
this  pari^  where  the  pro- 
perty  is  situate. 

George  Bedford. 

No.  7, 

Leicester  Street, 

Regent  Street. 

Apartments. 

No.  7, 

Leicester  Street, 

Regent  Street. 

George  Bedford  occupied  apartments  at  No.  7,  Leices- 
ter Street,  in  the  parish  of  St.  James,  consisting  of  two 
rooms  on  the  second  floor,  which  communicated  with  each 
other,  for  which  he  paid  20/.  16^.  a  year  rent.  These 
rooms  were  occupied  for  four  years  by  Bedford  for  the 
purpose  of  dwelling ;  and  Bedford  had  the  use  of  the  back 
kitchen  and  yard  in  common  with  other  parties.  The 
house  consisted  of  four  stories.  The  front  kitchen  on  the 
basement  was  let  to  another  party.  The  ground  floor, 
first  floor,  and  attics,  were  each  separately  occupied  by 
other  parties.  The  access  to  the  kitchen  and  to  the  first 
and  other  floors,  was  by  the  common  street  door  of  the 
house,  a  key  of  which  was  in  the  possession  of  each  of  the 
occupiers,  who  had  each  a  key  of  the  respective  apart- 
ments in  his  own  occupation,  and  the  exclusive  right  of 
access  thereto. 

The  landlord,  Mr.  Kemp,  did  not  reside  in  or  occupy 
any  part  of  the  house.  No  question  arose  as  to  residence 
or  rating. 

Upon  these  facts,  the  point  raised  for  the  barrister's  de- 
cision was,  whether  the  occupation  of  such  two  rooms  in 
No.  7,  Leicester  Street,  by  the  claimant  was  sufficient  to 


Thursday, 
Jan.  I6th, 

The  occupier 
of  part  of  a 
house,  who  has 
a  key  of  the 
outer  door,  the 
landlord  not 
residing  in  or 
occupying  any 
portion  of  the 
premises,  is 
entitled  to  TOte. 
Semble  (per 
Maule.  J.), 
that  "  apart- 
ments" is  a 
sufficient  de- 
scription of  the 
premises  so 
occupied. 


KBOIBTRATIOK  CASES, 

confer  the  elective  {ranchiae ;  and  upon  this  point  he  de- 
cided in  the  affirmative. 

H.  Mereieether,  for  the  appellant,  took  a  preliminair  ob-  J 
jection,  ttat  the  party  claimed  in  respect  of  the  occnpatian 
of  "apartments,"  which  he  sabmitted  was  an  insuffident 
description  of  the  property,  and  aa  objection  that  vu 
taken  before  the  revising  barrister,  but  not  noticed  by  him. 
\Maule,  J. — "Apartments"  appears  to  me  to  be  a  suff 
cient  description.  Erie,  3. — We  cannot  enter  npoc 
point  not  raised  by  the  case  (9)]. 

The  cases  that  have  been  decided  upon  indictments  fix 
burglary,  and  under  the  poor  laws,  have  no  applicatioa  ts  i 
the  present  question.     Wright,  Appellant,  The  TWu-CWt  I 
of  Stockport,  Respondent,  7  Scott,  N.  R.  58 1 ,  5  Man.  &  Gr.38,  1 
is  very  distinguishable  from  this  case.     There,  the  scthiI 
tenants  had  a  separate  and  distinct  occupation  of  certain    ' 
parts  of  the  building,  each  occupier  having  his  own  key; 
but  here,  if  the  laudlord  came  to  reside  in  the  house,  it 
would  alter  the  situation  of  the  claimant. 

Cockburn,  for  the  respondent,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — In  this  case  the  claimant  had  the  keyof 
the  outer  door.  The  case,  I  think,  cannot  be  distin 
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Cha^blesHenby  Cooper^  Appellant;  Charles  Pestella 

Harris,  Bespondent. 

lAusiin's  Case,] 

ixT  a  Court  held  before  Michael  Prendergast,  Esq.,  the 
barrister  appointed  to  revise  the  lists  of  voters  for  the 
borough  of  Cambridge,  Charles  Henry  Cooper  objected  to 
the  name  of  Samuel  Austin  being  retained  on  the  list  of 
voters  for  the  parish  of  Holy  Trinity. 
The  name  stood  thus  upon  the  list : — 


NOMC 

Place  4^eimde, 

^uaH/katim, 

Streot,  lane,  «r  oOter  place 
in  this  parieh  where  pro- 
perty it  eituate,  andnwm- 
ber  t^kouee,  i^ony. 

Austin,  Samael. 

King  Street. 

House. 

King  Street. 

It  appeared  that  Samuel  Austin  was  in  the  month  of 
November,  1843,  appointed  by  the  postmaster-general  to 
carry  letters  from  Cambridge  to  Waterbeach,  and  to  re- 
ceive the  postage  due  upon  the  letters  so  carried ;  that  he 
made  the  declaration  set  out  in  the  schedule  annexed  to 
the  statute  1  Vict.  c.  33 ;  and  that  he  was  employed  in  the 
business  above  mentioned  for  above  three  months,  and 
resigned  his  ofiSce  in  March,  1844. 

It  was  contended,  that,  by  virtue  of  several  statutes,  and 
especially  of  the  22  Geo.  3,  c.  41,  (10)  and  the  6  &  7  Vict. 


ThundaUf 
Jan.  16th. 

A  letter-carrier 
who  has  resign- 
ed his  situation 
within  twelve 
months  before 
the  31st  of 
July,  being  dis- 
qualified from 
TOting  until 
after  twelve 
months  from 
the  resignation 
of  snch  situa- 
tion, by  the 
22  Geo.  3, 
c.  41,  s.  1,  ii 
not  entitled 
to  be  regis- 
tered. 

TheConrt 
will  not  give 
judgment  for 
the  appellant 
by  reason  of 
the  non-ap- 
pearance of  the 
respondent  to 
support  the 
barrister's  de- 
cision, but  will 
still  require 
the  case  to  be 
argued. 


(10)  By  the  1st  section  of  which 
it  is  enacted  that  "  no  post-master, 
postmaster-general,  or  his  or  their 
deputy  or  deputies,  or  any  person 
employed  by  or  under  him  or  them 
in  receiving,  collecting,  or  manag- 
ing the  revenue  of  the  post-office, 
or  any  part  thereof,  &c.,  &c.,  shall 
be  capable  of  giving  his  vote  for 


the  election  of  any  knight  of  the 
shire,  commissioner,  citizen,  bur^ 
gess,  &c. ;  and  if  any  person  hereby 
made  incapable  of  voting  as  afore- 
said, shall  nevertheless  presume  te 
give  his  vote  during  the  time  he 
shall  hold,  or  within  twelve  calendar 
months  after  be  shall  cease  to  hold 
or  execute,  any  of  the  offices  afore- 
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1845. 

COOPBR 

Appellant, 

Harris 

Respondent. 

{AusMt 
Owe.] 


c  18^  s.  40,  (11)  the  name  ought  to  be  expunged  firom  the 
list  of  voters. 

The  barrister  decided  otherwise^  and  retained  the  same. 

Gunning,  who  appeared  for  the  appellant^  no  one  appear- 
ing for  the  respondent,  prayed  the  judgment  of  the  Court, 
to  which  he  submitted  he  was  entitled,  as  the  appeals  from 
the  revising  barristers  were,  by  the  60th  section  of  the  6  & 
7  Vict.  c.  18,  directed  to  be  heard  in  the  same  manner  as 
special  cases  (12).  He  produced  an  affidavit  shewing  that 
the  proper  notice  had  been  given,  as  required  by  s.  64  (13). 
[Tindal,  C.  J. — It  is  possible  that  the  respondent  may 
have  thought  the  ground  of  appeal  so  weak  that  it  was  not 


said  contrary  to  the  true  intent  and 
meaning  of  this  act,  such  vote  so 
given  shall  he  held  null  and  void  to 
all  intents  and  purposes  whatsoever, 
and  every  person  so  offending  shall 
forfeit  the  sum  of  100/." 

(11)  Which  enacts  "that  there- 
vising  barrister  shall  correct  any 
mistake  which  shall  be  proved  to 
him  to  have  been  made  in  any  list, 
and  shall  expunge  the  name  of 
every  person  whose  qualification, 
as  stated  in  any  list,  shall  be  in- 
sufficient in  law  to  entitle  such  per- 
son to  vote,"  &c. 

(12)  Section  60  enacts  "  that  all 
appeals  or  matters  of  appeal  from  or 
in  respect  of  any  decision  of  any  re- 
vising barrister  entertained  in  man- 
ner thereinafter  mentioned,  shall  be 
prosecuted,  heard,  and  determined 
in  and  by  her  Majesty's  Court  of 
Common  Pleas  at  Westminster,  ac- 
cording to  the  ordinary  rules  and 
practice  of  that  Court  with  respect 
to  special  cases,  so  far  as  the  same 
may  be  applicable  and  not  incon- 
sistent with  the  provisions  of  this 
act,  or  in  such  manner  and  form, 


and  subject  to  such  rules  and  re- 
gulations as  the  said  Court  from 
time  to  time,  by  any  rule  or  order 
made  for  regulating  the  practice 
and  proceedings  in  such  appeal 
shall  order  and  direct" 

(13)  Which  enacts  that  "no  ap- 
peal or  matter  of  appeal  whatsoever 
shall  in  any  case,  except  where  the 
conduct  and  direction  of  the  appeal, 
or  of  the  answer  thereto,  shall  have 
been  given  by  order  of  the  Comt 
of  Common  Pleas,  or  of  any  Judge 
thereof,  to  any  person,  be  enter- 
tained or  heard  by  the  said  Coort, 
unless  notice  shall  have  been  given 
by  the  appellant  to  the  IVSasters  of 
the  said  Court,  at  the  time  and  in 
the  manner  thereinbefore  [s.  62] 
mentioned  ;  and  no  appeal  shall  be 
heard  by  the  said  Court  in  any  case 
where  the  said  respondent  shall  not 
appear,  unless  the  said  appellant 
shall  prove  that  due  notice  of  his 
intention  to  prosecute  such  appeal 
was  given  or  sent  to  the  said  re- 
spondent ten  days  at  least  before 
the  day  appointed  for  the  hearing 
of  such  appeal." 
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iiecessary  for  him  to  incur  the  expense  of  appearing  in 
support  of  the  decision.  We  must  hear  the  appellant.] 
It  is  clear  that  the  case  of  the  party  objected  to  falls  within 
the  disqualifying  words  of  the  22  Geo.  3^  c.  41,  s.  1.  He 
was  disqualified  for  twelve  months  after  he  resigned  his 
office ;  and  therefore  the  barrister  was  bound  to  expunge 
his  name,  under  the  6  &  7  Vict.  c.  18,  s.  40. 


1845. 

Cooper 
AppeUanty 

Harris 
Respondent. 


TiNDAL,  C.  J. — ^We  all  agree  that  the  decision  is  wrong, 

and  must  be  reversed. 

Decision  reversed. 


Jeffert,  Appellant ;  Kitchener,  Respondent. 

At  a  Court  held  before  John  Mellor,  Esq.,  the  barrister 
appointed  to  revise  the  lists  of  voters  for  the  borough  of 
Northampton,  for  the  revision  of  the  list  of  voters  for  the 
parish  of  All  Saints,  John  Jeffery  duly  objected  to  the 
name  of  William  Kitchener,  which  appeared  on  the  list  of 
persons  (not  being  freemen)  entitled  to  vote  for  the  said 
borough  in  respect  of  any  right  other  than  those  conferred 
by  an  act  passed  in  the  2nd  year  of  the  reign  of  King 
TVilliam  the  Fourth,  intituled  "  An  act  to  amend  the  re- 
presentation of  the  people  in  England  and  Wales,^'  for  the 
said  parish  of  All  Saints,  as  follows : — 


Monday, 
Jan.  20lk. 

A  qualification 
to  vote  in  the 
election  for  a 
borongfa,  as  an 
inhabitant 
householder,  is 
not  preservcMl 
by  the  33rd 
section  of  the 
2  WiU.  4,  c.  45, 
unless  it  has 
been  retained 
eoniinuoualy 
from  the  pass- 
ing of  that  act. 


Ckrittian  name  and 

Place  ef  abode. 

nature  ^f 
<iuaJ\fieatkm, 

Street,  lane,  or  other  place  , 
in  this  poriah  where  the 
property  i»  situate. 

Kitchener,  Wil- 
liam. 

Gregory  Street. 

Six  monthfl 

inhabitant 

householder. 

GregOTj  Street. 

Previously  to  the  passing  of  the  2  Will.  4,  c.  45,  every 
person  who  had  been  an  inhabitant  householder  within  the 
borough  of  Northampton  for  six  calendar  months  next  be- 


1845.  fore  the  dayof  dectioii,  and  who  had  not  reccifed 
relief,  or  other  alms,  for  the  space  of  tvclTe 
months  then  last,  was  entitled  to  vote  in  sncft 

William  Kitchener,  at  the  time  of  the  r^— rng  of  thil 
statute,  had  a  right  to  vote,  as  an  inhabitant  hniMfhnVlii, 
for  the  borough  of  Northampton,  and  haa  eter  ainee;,  witk 
the  exception  hereinafter  mentioned,  been  an  i»^^ii^»>it 
hoDseholder  in  that  borough. 

He  was  duly  registered  in  the  first  registration  mdcr 
the  provisions  of  that  act,  and  has  never  since  been  oautlal 
for  two  successiTe  years,  except  in  conaeqaenoe  of  his  hsf- 
ing  received  parochial  relief. 

In  October,  1832,  Kitchener  and  his  fSunily  ceased  to 
reside  at  Northampton,  and  went  to  reaide  at  Bedfiird, 
where  he  remained  for  fourte^i  weeks;  he  then  came  hack 
to  Northampton,  and  immediately  became  an  inhabitol 
householder,  and  has  so  continued  up  to  the  present  tine. 

He  has,  in  every  year  since  the  passing  of  the  £  IfULI^ 
C.45,  been  an  inhabitant  householder,  duly  qualified  aeoofd* 
ing  to  the  usages  and  customs  of  the  borough  of  North- 
ampton, on  the  hist  day  of  July  in  each  year. 

It  was  objected,  that,  by  reason  of  his  having  eeaaed  to 
be  an  inhabitant  householder  for  fourteen  weeks,  as  aboie 
mentioned,  he  was  no  longer  entitled  to  retain  hia  reserred 
right  of  voting  as  an  inhabitant  householder. 

The  barrister  decided  against  the  objection,  being  d 
opinion,  that,  inasmuch  as  his  absence  from  Northamptoa 
occurred  during  a  period  which  was  not  necessary  to  qualify 
him  as  an  inhabitant  householder  in  any  year,  that  is  to 
say,  between  the  months  of  July  and  February,  he  came 
within  the  saving  of  the  83rd  section  of  the  reform  ad,  8 
WilL  4,  c.  45  (14),  and  he  accoidingly  retained  his  naaMon 
the  list  of  voters  for  the  parish  of  All  Sainta. 

(14)  Which  enacts,  **  that  no  ben  to  wnre  in  anj  fiitnre  pnria- 
penon  ihall  be  entitled  to  Tote  in  mcnt  for  an j  aty  or  borough,  mm 
the  election  of  a  member  or  mem-      and  except  in  veepod  of  aiBef%hC 
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[The  case  then  stated  that  the  reTising  barrister  also  re- 
tained the  names  of  five  other  persons  under  similar  dr- 
cumstances^  and  that  the  cases  were  consolidated]. 

Hun^ey^  for  the  appellant. — As  the  party  objected  to 
had  ceased  to  be  an  inhabitant  householder  within  the 


1845. 

JsrFBKT 

AppeUant, 
IC1TCBBICB& 
BiqpoQdetit. 


conferred  by  this  act,  or  as  a  bur- 
gess or  freeman,  or  as  a  freeman 
and  liveryman,  or,  in  the  case  of  a 
city  or  town  being  a  county  of  it- 
selfy  as  a  freeholder  or  burgage 
tenant,  as  hereinbefore  mentioned : 
Provided  aUoaySy  that  every  per- 
son now  having  a  right  to  vote  in 
the  election  for  any  city  or  borough 
(except  those  enumerated  in  sche- 
dule A.)  in  virtue  of  any  other 
qualification  than  as  a  burgess  or 
freeman,  or  as  a  freeman  and 
liveryman,  or,  in  the  case  of  a  city 
or  town  being  a  county  of  itself, 
as  a  freeholder  or  burgage  tenant, 
as  hereinbefore  mentioned,  shall 
retain  such  right  of  voting  so  long 
as  be  shall  be  qualified  as  an  elec- 
tor according  to  the  usages  and 
customs  of  such  city  or  borough, 
or  any  law  now  in  force ;  and  such 
person  shall  be  entitled  to  vote  in 
the  election  of  a  member  or  mem- 
bers to  serve  in  any  future  parlia- 
ment for  such  city  or  borough,  if 
duly  registered  according  to  the 
provisions  hereinafter  contained; 
but  that  no  such  person  shall  be  so 
registered  in  any  year,  unless  he 
shall,  on  the  last  day  of  July  in 
such  year,  be  qualified  as  such  elec- 
tor in  such  manner  as  would  en- 
title him  then  to  vote,  if  such  day 
were  the  day  of  election  and  this 
act  had  not  been  passed ;  nor  un- 
lets such  person,  where  his  qualifi- 
oatioB  shall  be  in  any  city  or  bo- 


rough, shall  have  resided  for  six  ca- 
lendar months  next  previous  to  the 
last  day  of  July  in  such  year  with- 
in such  city  or  borough,  or  within 
seven  statute  miles  from  the  place 
where  the  poll  fbr  such  city  or  bo- 
rough shall  heretofore  have  been 
taken;  nor  unless  such  person, 
where  his  qualification  shall  be 
within  any  place  sharing  in  the 
election  for  any  city  or  borough, 
shall  have  resided  for  six  calendar 
months  next  previous  to  the  last 
day  of  July  in  such  year,  within 
such  respective  place  so  sharing  as 
aforesaid,  or  within  seven  statute 
miles  of  the  place  mentioned  in 
conjunction  with  such  respective 
place  so  sharing  as  aforesaid,  and 
named  in  the  second  column  of  the 
schedule  marked  (£.2.)  to  this 
act  annexed  :  Provided,  neverthe^ 
lets,  that  every  such  person  shall 
for  ever  cease  to  enjoy  such  right 
of  voting  for  any  such  city  or  bo- 
rough as  aforesaid,  if  his  name  shall 
have  been  omitted  for  two  success- 
ive years  from  the  register  of  such 
voters  for  such  city  or  borough 
hereinafter  directed  to  be  made, 
unless  he  shall  have  been  so  omit- 
ted in  consequence  of  his  having 
received  parochial  relief  within 
twelve  calendar  months  next  pre- 
vious to  the  last  day  of  July  in 
any  year,  or  in  consequence  of  his 
absence  on  the  naval  or  military 
service  of  his  Majes^." 


I  I  '  >    1111    •-   M    < 
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1845.  borough,  he  could  not  be  said  to  retam  his  light  of  vodig 
^^^j;^  within  the  meaning  of  the  2  Will.  4,  c.  45,  iL  S3.  [CreaweM, 
AppdUmt,  J. — ^The  question  is,  whether  he  ooold  hmre  TOtcd  if  ^ 
election  had  taken  place  at  the  end  of  the  fcNnteai 
during  which  he  was  absent  firom  the  bosoogh.  It 
to  this — can  a  party  who  has  once  lost  his 
CTcr  regain  it  ?]  It  is  submitted  that  he  cannot.  It 
the  intention  of  the  legislatnre  to  put  an  end  to  the 
rights  of  voting  which  existed  in  different  borougfasi,  and  to 
establish  one  uniform  qualification  throughout  the  cooa- 
try;  at  the  same  time  preseniug  existing  rights^  so  hng  ai 
the  parties  who  possessed  them  remained  in  the  same  gqb- 
dition.  The  reservation  of  these  old  rights  must  be  stiidlr 
construed.  [Tiiufa/,  C.  J. — ^The  right  here  was  vested  ia 
inhabitant  householders  who  had  been  so  for  six  montki 
before  the  day  of  election.  Before  the  passing  of  the  2 
Will.  4,  c  45,  this  par^  would  have  had  that  right  whea 
he  returned  to  the' borough.  The  question  may  be,  whe- 
ther the  whoie  right  was  not  reserved  by  the  act].  He 
could  not  have  voted  if  the  election  had  occurred  at  fit 
expiration  of  the  fourteen  weeks  of  his  absence.  [Erk,  J. 
Or  within  six  months  afterwards.]  If,  therefore,  fit 
absence  in  this  case  commenced  at  the  end  of  October,  te 
fourteen  weeks  would  come  down  beyond  the  following  Ja- 
nuary; and  then  the  party  would  not  have  been  qualified 
on  the  31st  of  July,  which,  by  a  subsequent  part  of  the 
section,  is  substituted  for  the  day  of  election,  as  the  test  of 
the  right  of  the  party  to  vote,  inasmuch  as  he  would  not 
have  been  a  resident  householder  for  six  months  before  ^ 
31st  of  July.  [Erie,  J. — ^It  appears  that  the  absence  mast 
have  commenced  at  the  begimmg  of  October,  as  the  case 
states,  that,  in  every  year  since  the  pas»ng  6[  the  refixB 
act,  the  party  had  been  an  inhabitant  househcdder  dolv 
qualified  on  the  last  day  of  July].  It  is  not  necessair, 
however,  to  rely  on  the  argument  as  to  the  31st  of  July,ai 
it  is  submitted  that  the  moment  a  party  ceases  to  be  an 
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inhabitant  householder  he  loses  his  right.  [Cresswett,  J. — 
It  will  probably  be  contended  on  the  other  side,  that^  when 
he  came  back^  he  was  remitted  to  his  former  right] .  The 
right  was  gone  for  ever^  and  he  could  not  therefore  be 
remitted  to  it.  If,  when  he  returned^  he  gained  any  thing, 
it  would  be  a  new  right.  During  his  residence  at  Bedford 
he  clearly  could  not  have  voted^  nor  could  he  be  said  to 
retain  the  right  which  he  possessed  when  the  2  Will.  4, 
c.  4&,  passed ;  and  the  clause  applies  only  to  parties  who 
retain  their  old  rights,  and  not  to  those  who  may  gain  new 
rights.  There  is  no  hardship  on  the  voter,  as  he  voluntarily 
abandoned  his  right.  Even  if,  by  mistake,  he  is  left  off 
the  register  for  two  successive  years,  he  loses  his  qualifica- 
tion. 


1845. 

Jbffbkt 
AppeUantf 

KlTCBBNBa 

R6tp<Niid€nt» 


JVaddinffton,  for  the  respondent. — ^The  argument  on  the 
other  side  must  go  this  length,  that,  if  a  party  ceases  to  be 
an  inhabitant  householder  for  the  shortest  time,  his  right 
would  be  gone  for  ever.  It  is  submitted,  however,  that  this 
is  a  personal  privilege  which  is  reserved  to  those  who  had 
these  rights  before  the  passing  of  the  2  Will.  4,  c.  45 ;  the 
intention  of  the  legislature  being  to  keep  that  class  of  per- 
sons in  the  same  situation  as  if  that  act  had  not  passed. 
[Erie,  J. — The  act  says  that  "  every  person  shall  retain 
such  right  of  voting  so  long  as  he  shall  be  qualified  as  an 
elector  according  to  the  usages  and  customs  of  such  city  or 
borough.'']  The  words  "«o  long"  have  not  so  stringent  a 
meaning  as  is  contended  for  on  the  part  of  the  appellant. 
As  matter  of  history,  it  may  be  stated  that  it  was  origin- 
ally the  intention  of  those  who  introduced  the  reform  bill 
to  establish  one  uniform  right  of  voting  in  all  boroughs 
throughout  the  kingdom,  and  to  abolish  all  existing  fran- 
chises. This  proposal  was  resisted;  and  all  existing  rights 
were  reserved  to  the  parties  who  enjoyed  them  at  the  time 
the  act  was  passed.  The  meaning  of  the  saving  clause 
in  the  33rd  section  is,  not  that  the  party  is  to  enjoy 


his  li^  HBrd;  u  loBg  M  he  retvm  th0  idmtjcal  qiiM- 
cation  o£  whidi  he  was  thes  possessed :  he  is  to  haie  the 
right  of  Toting  ao  long  as  he  is  qaalificd  hy  the  clutom  of 
the  honm^  [Jfim/r,  J. — Did  sot  the  legislature  mean, 
ve  aril]  not  disfranehiae  a  putjr,  bat  if  he  chose  to  di^iu- 
ehise  himself  he  maT?  Yoa  say  the  meaning  of  tLeclwnc 
is,  so  long  as  the  party  retains  sdm«  qaalification.]  It  ii 
not  aecenarr  that  the  qaalification  shoold  be  contianaiD, 
if,  br  the  ouge  of  the  borough,  the  p&rtr  noold  stiQ 
retain  bis  ri^t.  The  daose  ftulber  pravidea  that  Doneik 
person  shall  be  registered,  anleas  he  shall,  on  the  Ust  dir 
of  July,  be  qoaUfied  in  inch  manner  aa  would  entitle  him 
then  to  TOte,  if  socb  day  were  the  day  of  election.  "  Sod 
person"  means  the  person  before  described.  All  that  a 
rcqnired,  therefore,  is,  that,  on  the  31st  of  July,  this  party 
ilionld  bare  been  entitled  to  vote,  by  the  custom  of  tte 
boroQgh;  and  it  appears  that  be  was  so  entitled.  Hk 
proviso  at  tlte  end  of  tbe  section,  aa  to  tlie  omissioD  of  the 
name  of  a  party  for  two  saccessive  years,  most  refer  to  u 
omission  owing  to  a  want  of  qualification ;  that  is,  a  putj 
is  to  lose  his  right  where  he  has  been  disqualified  for  tto 
years;  otherwise  it  might  be  a  great  hardship  to  bcH^n^ 
voters,  who  are  not  required  to  send  in  a  claim  to  hite 
their  names  inserted  in  the  Ust,  as  is  the  case  with  couatr 
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would  be  properly  omitted^  but  where  the  omission  is  not 
to  disqualify.  [Cresnoell,  J. — ^A  party  could  not  object  to 
the  omission  of  his  name  on  either  of  the  grounds  men- 
tioned]. Some  difference  is  made  in  the  law  in  this  respect 
by  the  78th  section  of  the  6  &  7  Vict.  c.  18  (15).  It  is  there- 
by provided  that  the  party  shaU  lose  his  right  if  his  name 
has  been  omitted  for  two  successive  years  in  respect  of  the 
antient  franchise^  though  it  may  have  been  inserted  in  re- 
spect of  some  qualification  of  a  different  nature.  [Cress^ 
well,  J. — That  clause  is  declaratory.]  It  rather  strengthens 
the  present  argument.  It  shews  that  an  omission  from  the 
register  means  an  omission  from  a  particular  list.  [Erie, 
J. — You  would  say^  therefore^  that  it  would  make  no  differ- 
ence if  a  party  had  ceased  to  be  an  inhabitant  householder 
for  one  entire  year^  and  had  been  omitted  from  the  list  on 
that  account] .  The  argument  undoubtedly  must  go  that 
length. 


1845. 

Jbpfbkt 

Appellant, 

KiTCBBNBB 

Hetpondeat* 


Humfrey,  in  reply^  was  stopped  by  the  Court. 


TiNDAL^  C.  J. — It  appears  to  me  impossible  to  read  the 


(15)  Which,  after  reciting  the 
first  proviso  in  the  33rd  section  of 
the  2  Will.  4,  c.  45,  down  to  the  astei^ 
isky  ante,  p.  294,  n.,  and  the  second 
proviso  in  the  same  section,  and  also 
that  ^^  doubts  have  arisen  as  to  the 
intent  and  meaning  of  the  words, 
the  '  register  of  such  voters'  in  such 
last- mentioned  provision,"  declares 
and  enacts,  "  that  every  such  per- 
son shall  for  ever  cease  to  enjoy 
such  right  of  voting  in  virtue  of 
any  other  qualification  than  as  a 
bnrgess  or  freeman,  or  as  a  free- 
man and  liveryman,  or  as  a  free- 
holder or  burgage  tenant  as  afore- 
said, if  his  name  shall  for  two  suc- 
cessive years  not  have  been  inserted 
or  appear  in  the  register  of  voters 


for  such  city  or  borough  in  respect 
of  such  other  qualification  (not- 
withstanding the  name  of  such 
person  may  appear  in  such  regis- 
ter for  both  or  either  of  the  same 
two  successive  years  in  respect  of 
some  qualification  of  a  different  na- 
ture), unless  the  name  of  such 
person  in  any  such  year  shall  not 
have  been  inserted  as  aforesaid,  or 
have  been  omitted  by  reason  or  in 
consequence  of  his  having  received 
parochial  relief  within  twelve  ca- 
lendar months  next  previous  to  the 
last  day  of  July  in  the  same  year, 
or  by  reason  or  in  consequence  of 
his  absence  on  the  naval  and  mili- 
tary service  of  her  Majesty.*' 
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1S45.        33rd  section  of  the  2  Will.  4,  c. 45,  without  percdmgtl»t 


it  vas  the  intention  of  the  legislature  that  thenceforwud 
Appeliuit,  there  should  be  but  one  right  of  voting  Id  cities  and  bo- 
roughs, namely,  in  those  parties  who  are  commonly  called 
10/.  honseholders.  It  was  probably,  however,  thought  bard 
that  persons  who  were  already  possessed  of  a  franchise  oft 
difft-rent  nature,  should  lose  that  franchise  by  the  awee^iing 
provisions  at  the  commencement  of  that  section  ;  and  there- 
fore the  exception  was  introduced,  that  ererr  person  tlien 
having  a  right  to  vote  for  any  city  or  borongb,  shall  "re-  1 
tain  such  right  of  voting  so  long  as  he  shall  be  quaUdod 
according  to  the  usages  and  customs  of  such  aty  or  bo-  , 
rough."  The  qualification  in  the  present  case  is  set  upbf 
a  person  who  was  qualified  to  vote  for  the  borongh  «' 
Northampton,  on  the  7th  of  June,  1833,  the  day  on  whidi 
the  act  received  the  Royal  assent,  as  an  inhabitant  booM- 
holdcr  nithiu  the  borough ;  and  the  question  is,  whetba 
he  has  retained  that  right,  I  think  the  proviso  in  questioa 
mnat  be  interpreted  thus — that  the  party  shall  retain  hii 
right  of  voting  so  long  as  he  shall  continue  to  be  an  iobi- 
bitant  householder  within  the  borough.  On  the  partoftbe 
respondent,  it  is  said  that  this  is  too  stringent  a  constnic- 
tion ;  and  that  the  meaning  of  the  proviso  is — so  loDg  u 
he  shall  continue  to  be  an  inhabitant  householder,  or  ir, 
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unless  he  shall^  on  the  last  day  of  July  be  qualified  as  such 
elector  in  such  manner  as  would  entitle  him  then  to  vote  if 
such  day  were  the  day  of  election^  and  this  act  had  not 
passed,^'  have  no  bearing  upon  the  present  question.  The 
words  ^'  such  person''  shew  that  the  sentence  is  limited  to 
the  actual  qualification  possessed  at  the  passing  of  the  act. 

Maule^  J. — I  am  of  the  same  opinion.  I  think  the  in- 
tention of  the  legislature  was  to  reserve  the  right  of  voting 
to  persons  who  had  such  right  at  the  time  of  the  passing 
of  the  statute^  and  did  not  part  with  it  by  their  own  volun- 
tary act  since ;  but  that  parties  who  either  ceased  to  be 
inhabitants^  where  that  was  the  qualification^  as  here^  or 
who  allowed  their  names  to  be  omitted  from  the  register 
for  two  years  (being  qualified)^  should  lose  their  franchise. 
The  terms  of  exception  are  very  clear.  They  were  to  retain 
their  right  so  long  as  they  continued  qualified.  The  word 
'^  retain''  is  a  word  of  time^  a  word  importing  continuity. 
If  a  party  had  lost  one  qualification^  and  had  immediately 
gained  another  of  the  same  species^  possibly  the  case  might 
have  been  different.  But  I  think  this  party  is  not  within 
the  protection  of  the  clause^  and  that  his  name  ought  not 
to  have  been  retained  on  the  list. 


931 

1845. 

JErFBRT 

Appelknt, 
Kitchener 
Respondent. 


Cresswell^  J. — I  am  of  the  same  opinion.  The  words 
of  the  proviso  under  consideration  are  very  clear — that  one 
having  at  the  time  of  the  passing  of  the  act  a  right  to  vote 
in  the  election  for  any  city  or  borough  in  virtue  of  any 
other  qualification  than  as  a  burgess  or  freeman^  8cc,,  shall 
retain  such  right  of  voting  so  long  as  he  shall  be  qualified 
as  an  elector  according  to  the  usages  and  customs  of  such 
city  or  borough^  or  any  law  then  in  force.  The  respondent 
bad  lost  his  right  of  voting  by  going  away  from  the  borough. 
If  an  election  had  taken  place  during  his  absence^  he  could 
not  have  voted.  When  he  came  back^  he  did  not  retain 
his  old  qualification.  Then^  has  he  acquired  a  new  right  ? 
The  subsequent  part  of  the  same  proviso  points  to  an  ad- 

VOIi.  VIII.  p  p  p 
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184S.  ditionnl  qaalification  of  the  right  It  proridea  that  no 
J  '^^^  such  person  shall  be  registered  aaless  he  shall,  on  the  31st 
Appdiuit,      Qf  July  be  qaalified  in  such  maaner  as  would  entitle  him 

ITTTRiiaTfKm.  ' 

then  to  vote  if  that  were  the  day  of  election.  This  appean 
to  point  to  the  statute  against  occatUmal  voters  (16).  And 
in  this  borough,  a  party  wonld  not  have  been  qualified  "is 
Buch  manner  as  would  entitle  him  to  vote,"  unless  he  bad 
been  an  inhabitant  householder  for  six  months  before  the 
81st  of  July.  Upon  the  whole,  I  think  there  is  no  groood 
for  holding  that  this  person  retained  the  same  quaUficauon. 

Erle,  J. — I  also  agree  in  the  construction  my  learned 
Brothers  have  put  upon  this  section.  The  earlier  part  of 
the  act  gives  certain  new  riglits  of  voting,  and  recogoiiei 
the  existence  of  certain  others.  Then  the  33rd  sectjoo 
excludes  all  rights  escept  those  of  parties  who  had  a  ri^t 
of  voting  at  the  passing  of  the  act,  and  who  are  to  reim 
such  right  so  long  as  they  shall  be  qualified  according  to 
the  usages  of  the  borough.  The  act,  therefore,  contem- 
plates riglits  held  by  parties  at  the  time  the  act  passed, 
which  rights  they  are  to  retain  so  long  as  they  shall  be 
quailRcd.  This  implies  coiUinuity  of  the  qualificatioD.  I 
incline  to  think,  that,  if  there  were  two  distinct  rigbtj 
esisting  in  a  borough,  and  a  party  had  first  one  and  then 
the  other,  he  would  probably  be  within  the  protection  of 
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1845. 
Stanton  and  Others^  Appellants ;  Jeffery^  Respondent.       Monday^ 

TJan,  20M, 
HIS  was  an  appeal  from  a  decision  of  the  same  revising  ^  qnaMcatiim 

barrister  under  circumstances  similar  to  those  of  the  last  case.  *?  Tf!**  *?  ^^ 

dectioD  for  a 

James  Adson,  the  party  objected  to,  at  the  time  of  the  borough,  as  an 

iohabitsnt 

passing  of  the  reform  act  had  a  right  to  vote  as  an  in-  houBeholder,  ia 
habitant  householder  for  the   borough  of  Northampton,  bT*^^3fd 
and  ever  since,  with  the  exception  hereinafter  mentioned,  !?S5S??^*^. 

2  Will.  4,  c  45, 

bad  been  an  inhabitant  householder  in  that  borough.     He  unless  it  haa 
was  duly  registered  in  the  first  registration  under  the  pro-  etmOmunuiy 
▼isions  of  the  above-mentioned  act,  and  had  never  since  |^°^f^J|^ 
been  omitted  for  two  successive  years,  unless  in  conse- 
qnence  of  his  having  received  parochial  relief. 

Two  years  last  Christmas  he  and  his  family  left  North- 
ampton, and  went  to  reside  elsewhere /or  the  space  of  nine 
mumihs,  having  during  all  that  time  ceased  to  occupy  any 
bouse  within  the  borough.  At  the  end  of  nine  months 
be  came  again  with  his  family  to  reside  at  Northampton, 
where  he  had  ever  since  been  an  inhabitant  householder. 

It  was  objected,  that,  under  section  33  of  the  2  Will.  4, 
c.  45,  the  said  James  Adson  could  only  retain  his  right  of 
TOting  so  long  as  he  should  be  qualified  as  an  elector  ac- 
cording to  the  usages  and  customs  of  the  said  borough;  and 
that,  having,  according  to  the  custom  of  that  borough,  been 
disqualified  in  one  year  by  reason  of  his  ceasing  to  inhabit 
for  nine  months  as  above  stated,  he  could  not  now  be  said 
to  retain  his  reserved  right  of  voting,  and  could  only  be- 
come entitled  to  vote  by  obtaining  a  new  qualification. 

The  barrister  was  of  that  opinion,  and  expunged  his 
name  from  the  said  list. 

[The  names  of  thirteen  other  persons  were  in  like  man- 
ner expunged,  on  the  same  ground  of  objection.] 

Humfrey,  who  appeared  on  behalf  of  the  respondent, 
submitted  that  this  case  was  governed  by  the  preceding. 

p  p  p  2 
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fVaddinfflon,  contra,  offered  no  argument. 


Per  Curiam. — The  decision  of  the  baniater  in  this  case 
THS  right,  and  must  be  affirmed. 


Decision  afiirmed. 


Uondat/,  JoB\  Dter,  Appellant;  Ebbnezgr  Gough,  Respondent 
/jKK  20ri.  „ 
AjKtMnand  1  HE  name  of  John  Dyer  appeared  upon  the  list  of  per- 
^ndow^  ure  ^^"^  entitled  to  vote  in  the  election  of  a  member  to  Bene 
f^'^bri"''^"'  in  parliament  for  the  borough  of  "Weatbury,  in  respect  oi 
gistered  >e         property  situate  in  the  parish  of  Weatbuiy. 

A  notice  of  objection  was  duly  served  upon  htm  ind 
upon  the  overseers  of  Westbury,  against  his  right  to  hiTe 
his  name  retained  upon  the  Hst  of  voters  for  the  nid 
borough,  before  P.  W,  Slade,  Esq.,  the  revising  bnmsto 
holding  his  court  for  the  revision  of  the  list  of  votenin 
the  said  borough,  at  the  town-hall  within  the  said  borongfa. 
on  the  26th  of  October,  1844. 

Upon  Dyer  appearing  and  being  called  upon  to  prow 
himself  entitled  to  have  his  name  retained  upon  the  list  cf 
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entitled^  on  the  last  day  of  J\x\j,  IS4A,  to  have  his  name 
inserted  in  the  list  of  voters  for  the  said  borongh  of  West- 
bury,  inasmuch  as  it  appeared  to  the  said  barrister  that 
Dyer  was  at  the  time  of  making  out  the  said  list,  and  still 
was,  a  person  employed  in  collecting  the  duties  on  win- 
dows, within  the  meaning  of  the  22  Geo.  3,  c.  41,  s.  1  (17) ; 
and  he  expunged  his  name  accordingly. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  revising  barrister  was  right  in  so  deciding.  If  the 
Court  should  be  of  opinion  that  the  revising  barrister  was 
right,  the  name  was  to  remain  expunged ;  if  otherwise,  the 
name  of  "  John  Dyer,  House,  Market  Place,^'  was  to  be 
inserted  in  the  list  of  voters. 

[The  cases  of  eight  others  similarly  circumstanced  were 
consolidated  with  the  above.] 


1845. 

Dyer 

Appellant, 

GouoH 
Respondent. 


Shee,  Serjeant  {Gunninff  was  with  him),  for  the  appel- 
lant.— The  name  of  Dyer  was  improperly  expunged  from 
the  list  of  voters.  It  will  be  contended  on  the  other  side 
that  the  parties  on  whose  behalf  this  appeal  is  prosecuted 


(17)  See  the  clause  ante,  p.  921, 
n.  (10). 

The  act  is  intituled  "  An  act 
for  better  securing  the  freedom 
of  election  of  members  to  serve  in 
parliament,  by  disabling  certain 
officers  employed  in  the  collection 
or  management  of  his  Majesty's 
revenues  from  giving  their  votes  at 
such  elections." 

Among  the  persons  enumernted 
in  the  1st  section  of  the  act  as  in- 
capable of  voting,  are  **  any  sur- 
veyor, collector,  comptroller,  in- 
spector, officer,  or  other  person, 
employed  in  collecting,  managing, 
or  receiving  the  duties  on  windows 
or  bouses." 

Section 2 provides  ''that nothing 


in  this  act  contained  shall  extend, 
or  be  construed  to  extend,  to  any 
commissioner  of  the  land-tax,  or 
any  person  acting  under  the  ap- 
pointment of  such  commissioners 
of  the  land-tax,  for  the  purpose  of 
assessing,  levying,  collecting,  re- 
ceiving, or  managing  the  land-tax, 
or  any  other  rates  or  duties  already 
granted  or  imposed,  or  which  shall 
hereafter  be  granted  or  imposed, 
by  authority  of  parliament." 

By  section  4  it  is  provided  "  that 
nothing  herein  contained  shall  ex- 
tend to  any  person  who  shall  resign 
his  office  or  employment  on  or 
before  the  1st  of  August,  1782,'* 
the  day  the  act  was  to  come  into 
operation. 


Dtkk 

Appellant, 
GouOH 
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are  disfranchised  by  section  1  of  the  22  Geo.  8,  c.4l,  m 
being  persons  "  employed  in  collecting  or  rec^ving  tlie 
duties  on  windows  or  Iiouses."  But  it  is  submitted  tlut 
they  come  within  the  exception  contained  in  the  2nd  wo> 
tion,  as  "  acting  under  the  appointment  of  commisnonai 
of  the  land-tax."  That  exception  applies  to  penont  m 
appointed  "  for  the  purpose  of  collecting,"  &c.,  not  fxij 
"  the  land-tax,"  but  also  "  any  other  ratet  or  AUia  hxm- 
afti-r  to  be  granted  or  imposed  by  authority  of  parliament." 
By  one  of  the  early  statutes  on  the  subject,  the  20  Geo,  2, 
c.  3,  intituled  "  An  act  for  repealing  the  several  rate*  and 
duties  upon  houses,  windows,  and  lights,  and  for  gnat- 
ing  to  his  Majesty  otier  rates  and  duties  upon  hoiaet, 
windows,  and  lights,"  it  is  enacted  (a.  6)  that  "  all  and 
every  the  persons  named  or  appointed  to  be  commission^ 
for  putting  in  execution  an  act  of  this  present  sessioa  of 
parliameut]  intituled,  '  An  act  for  granting  an  aid  to  hit 
Majesty  by  a  laud-tax,'  &c.  (20  Geo.  2,  c.  2),  or  by  inj 
other  act  or  nets  of  parliament  thereby  referred  unto,  or 
who  shall  hereafter  be  named  or  appointed  commissionen 
for  putting  in  execution  any  future  act  or  acts  of  parlia- 
ment for  granting  an  aid  to  his  Majesty,  &c.,  by  a  laad- 
tax,  shall  be  commissioners  for  putting  in  execution  6m 
present  act,"  &c.     It  then  provides  for  the  time  and  p 
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miBaonen  to  prefix  a  day  for  the  asaesson  to  bring  in  their  1845. 
certificates; ''  and  the  assessors  shall  also  then  return  the  Dt»b 
names  of  two  or  more  able  and  sufficient  persons,  within  ^^Jf'^*^' 
the  bounds  or  limits  of  those  parishes  or  places  where  they 
diall  be  assessors  respectiTely,  to  be  coUectonot  the  several 
rates  and  duties,  ftc.,  for  whose  paying  unto  the  recdver- 
general,  &c.,  such  money  as  they  shall  be  charged  withal, 
the  parish  or  place  by  whom  they  are  so  employed  shall  be 
answerable/'  &:c.  By  section  7,  the  particular  duty  of  the 
collectors  is  prescribed,  and  they  are  required  to  pay  over 
their  receipts  to  the  receiTcr-general,  his  deputy  or  depu- 
ties. By  section  9,  the  collectors  are  enjoined  and  required 
to  collect  and  pay,  &c.,  under  the  scTcral  penalties  and  for- 
feitures in  the  act  proyided.  Section  30  impowers  the 
lords  of  the  treaswry  to  appoint  surveyors  and  inspectors  for 
examining  and  controlling  the  assessments  and  certificates 
<if  the  collectors,  with  full  powers  for  the  above  purposes. 
And  section  43  impowers  them  to  give  salaries  to  the  sur- 
veyors  and  other  officers  for  their  services.  All  persons  ap- 
pointed to  be  commissioners  of  the  land-tax  by  the  20  G^. 
2,  c.  3^  or  any  other  act,  are  by  this  act  appointed  commis- 
aioners  for  the  taxes  on  houses  and  windows.  The  20  Geo.  2, 
€•  8,  was  in  force  at  the  time  the  disqualifying  act  22  Oeo. 
Z,  C.41,  was  passed ;  and  the  excepting  section  of  the  latter 
act  would  apply  to  parties  appointed  collectors  in  the  man- 
ner mentioned  in  the  previous  statute.  This  has  invaria- 
bly been  the  construction  put  upon  the  statute  by  com- 
mittees of  the  House  of  Commons,  as  in  the  Bedfordshire 
Case,  2  Lud.  541,  and  others  (18).  [Tindal,  C.  J.  —To 
whom,  then,  would  the  disqualification  in  the  1st  section 
of  the  22  Oeo.  3,  c.  41,  be  applicable  ?]  It  would  apply  to 
the  surveyors  and  inspectors  of  the  assessed-taxes,  who, 
by  the  30th  and  43rd  sections  of  the  20  Oeo.  2,  c.  3, 
were  to  be  appointed  and  paid  by  the  lords  of  the  treasury. 

(18)  And  see  2  Lud.  552,  and      116.    See  also  Elliott  on  Regis- 
Staple's  Case,  Middlesex,  2  Peckw.      tration,  2nd  edit.  p.  281. 
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AppeUmt, 
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[Erie,  J. — The  provisions  of  the  Ist  sectioii  of  the  22  Geo. 
3,  c.  41,  appear  to  be  iatended  to  apply  to  persons  appoint- 
ed by  the  Crown,  whose  interference  at  elections  would  be 
mischievous.]  The  38  Geo.  3,  c.  48,  ss.  1  and  2,  requind 
the  land-tax  commissioners,  acting  in  cities  or  boronghi, 
to  have  landed  property  of  the  value  of  40/.  per  annnm,  or 
personal  estate  to  the  amount  of  1000/. ;  and,  in  counties, 
landed  property  of  the  value  of  100/.  per  annum.  And  (be 
43  Geo.  3,  c.  9S),  s.  4  (19),  enacts,  that  the  commissionen 
of  taxes  generally  (including  therefore  the  window.tai), 
are  not  to  act  unless  qualified  as  commissioners  of  the  land- 
tax.  The  collectors,  who  are  compelled  to  take  the  office, 
are  in  no  way  appointed  by  the  Crown,  and  are  not  within 
the  mischief  contemplated  by  the  disqualifying  act.  [CVea- 
iixll,  J. — The  collectors,  although  actually  appointed  faf 


to  return  the  name*  ■ 
be  collectors. 

Bj  section  12,  tlic  c- 

were  to  appoint   coUeclon  ml  J 
the  parties  returned  b;  the  unr 

ByKctioalS.tliecDlleclnnnn 

give  security   for  paying  onr 

""^  received  by  ihem. 


(19)  The  43  Geo.  3,  c.99.  {»  in- 
tituled "  An  Act  for  conioUdating 
certnin  of  the  provision;  contained 
in  any  act  or  acts  relating  to  the 
duties  under  the  management  of 
the  com  mission  era  for  the  ufTair* 
of  taxes,   and   for  amending   (he 

By   section   1,  all    duties    then 
under  the  manugenient  of  the  com- 
r  the  affairs  o: 


the  moneys 

of  mortality,  &c.,  the 


within  the  biBl 
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the  commissioners,  are  selected  by  the  parties  who  pay  the 
tax.  The  process  appears  to  be  this :  the  assessors  appor- 
tion the  sum  to  be  Ie?ied.  and  then  return  the  names  of     Appellant, 

GOUOH 

certain  persons,  as  collectors,  to  the  commissioners.  There  Respondeat. 
seems  to  be  every  reason  why  such  collectors  should  be 
deemed  not  to  be  servants  of  the  Crown.]  It  may  even  be 
questioned  whether  these  collectors  can  be  said,  strictly,  to 
be  *^  employed  in  collecting  the  duties  on  windows,''  within 
the  words  of  the  disqualifying  section.  In  the  case  of  par- 
ties connected  with  the  post-ofiSce,  the  words  are,  "  any 
post-master,  &c.,  or  any  person  employed  by  or  under  him, 
or  them.'' 

CkH:kbum  {Kinglake,  Serjeant,  was  with  him),  for  the  re- 
spondent.— The  decision  of  the  revising  barrister  was  right. 
There  is  no  reference  in  the  disqualifying  clause  of  the  22 
Geo.  3,  c.  41,  to  the  fact  of  the  parties  there  enumerated 
being  servants  of  the  Crown,  or  to  the  nature  of  their  ap- 
pointment. The  party  objected  to  in  this  case  holds  a  situ- 
ation which  falls  within  the  express  terms  of  that  section. 
His  exemption  from  its  operation  is  claimed  under  section 
2.  But,  if  his  case  does  not  fall  within  that  section,  there 
is  an  end  of  the  question,  as  no  exemption  can  be  inferred. 
If  parties  situated  as  the  appellant  is,  are  appointed  by  the 
commissioners  of  the  land-tax,  they  undoubtedly  fall  within 
the  exempting  clause,  and  are  not  disqualified.  It  is  not 
necessary  to  rely  solely  upon  the  fact  that  the  appointment 
in  these  cases  is  not  made  bv  the  land-tax  commissioners 
qua  land-tax  commissioners.  It  is  submitted  that  the  ap- 
pointment is  not  made,  or  is  not  necessarily  made,  by  the 
land-tax  commissioners  at  all.  When  the  22  Geo.  3,  c.  41, 
was  passed,  the  land-tax  commissioners  acted  as  commis- 
sioners of  assessed-taxes ;  but,  by  the  43  Geo.  3,  c.  99,  an 
entirely  new  set  of  commissioners  was  constituted :  they 
were,  it  is  true,  required  to  have  the  same  qualification  as 
the  land-tax  commissioners;  but  they  were  not  required  to 


BEOISTRATtON  CASES, 


( 


Appelant, 

GOIOB 

Rnpondent. 


be  the  same  persona.  By  a  later  act  of  the  same  kmuq, 
43  Geo,  3,  c.  161  (20)  new  duties  were  imposed  upon  Tsii- 
ous  things,  including  windows.     By  section  5,  the  dutin 


[aO)  Intituled,  "  An  act  for  re- 
pealing the  several  duties  under 
the  manHgpmcnt  of  the  commis- 
sioners for  the  affain;  of  taxes,  and 
granting  new  duties  in  lieu  thereof, 
Stc,  for  repeoling  tlie  duties  on 
excise,  &c.,  and  granting  new  du- 
ticB  thereon,  under  the  inanuge- 
nient  of  the  said  commisaioners  for 
the  affairs  of  loses  ;  and  aim*  new 
duties  on  persons  selling  carriages," 
&-C. 

By  section  S,  it  is  enacted,  "  that 
all  the  several  duties  hereby  grant- 
ed in  England,  &C',  shall  be  assess- 
ed, raised,  levied,  ond  collected, 
under  the  regulations  of  an  act 
passed  in  the  present  -session  of 
parliament  [c.  99],  and  all  the 
several  duties  hereby  granted  in 
Scotlnnd  shall  be  asseased,  &c,, 
under  the  regulations  of  &ny  net 
passed  or  to  Iw  paiied  in  the  pre- 
sent nessiou  of  parhamenl,  &c. ; 
and  all  and  eveiy  the  powers,  au- 
thorities, &c.,  contained  in  the  said 


money   herebj   made  pspUe^  d 

and  every  tho  persons  vho  iMf 
are,  S-c,  commissionenfoipDttiae 
in  execution  an  act  poised,  tc, 
[38  Geo.  3,  c.  5,  a  Und-tu  vitt 
170S],  and  who  shdl  b«  rt^icel- 
ivcly  qualified  or  auihoiiied  Id  vt, 
and  shall  have  taken  the  oallan 
directed  by  the  said  respetlive  w» 
pa«scd  in  the  present  senioa  of fw- 
liament,  shall  respectiveij  be  aa- 
missionerB  for  putting  in  eiecnliM 
this  act,  &c.,  and  t}ie  secenl  wn 
of  money  so  levied  shall  benste 
the  care  and  munagement  of  it 
comnilsBioncra  fur  the  iSart  4 
taxes  for  the  time  being  ippainal 
or  to  be  appointed  by  his  Hq«<^,' 
&c. 

By  section  8,  it  is  enacted''^ 
the  assessors  and  collecton  ^• 
pointed  by  the  said  commisaoneis 
for  any  parish.  Sic,  in  purmav 
of  the  said  recited  acic  reiptctin^ 
pitated  in  the  present  session  pf  jar 
liament  shall  be  th. 
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granted  by  that  act  were  to  be  levied  ander  the  regulations 
^G.  99;  and  by  section  6^  the  commissioners  of  the  land- 
taZj  who  should  be  qualified  and  should  have  taken  the 
tMiths  as  directed  by  c.  99^  were  to  be  commissioners  for 
lihe  affairs  of  taxes.  [Tlndal,  C.  J. — ^By  section  8^  the  assess- 
ors and  collectors  under  c.  99,  were  to  be  assessors  and 
collectors  of  the  duties  granted  bye.  161,  and  the  commis- 
■ioiiers  or  other  officers  were  to  execute  the  powers  of  the 
first  act,  and  under  the  like  penalties  for  neglect.]  The 
effect  of  the  two  statutes,  taken  together,  is  this — c.99 
appoints  a  new  set  of  commissioners  for  the  assessed-taxes ; 
o.  161  grants  new  duties,  and  enacts  that  the  commission- 
ers for  the  land-tax,  if  they  are  duly  qualified,  and  have 
taken  certain  oaths,  shall  be  commissioners  for  the  assessed- 
taxes;  but  the  assessed-tax  commissioners  under  the  for- 
mer act  were  not  abrogated,  nor  were  they  appointed  land- 
tax  commissioners.  [Cresswell,  J. — In  what  manner  would 
the  assessed-tax  commissioners  have  been  appointed,  if  the 
latter  act  had  not  passed  ?]  They  would  have  been  ap- 
pointed under  c.  99.  [Erle^  J. — ^It  does  not  appear  that 
that  act  gives  any  express  power  of  appointment.]  The 
power  in  the  Crown  of  appointing  commissioners  of  taxes 
would  be  inferred.  [Oresnoell,  J. — Assuming  that  to  be 
80,  and  that  before  the  passing  of  the  43  Greo.  3,  c.  99,  the 
Crown  had  no  power  to  appoint  separate  commissioners  for 
the  assessed-taxes,  the  question  would  be,  whether  c.  161 
gave  any  greater  powers.  Matde,  J. — The  commission- 
ers have  salaries,  which  roust  be  granted  by  act  of  parlia- 
ment.]    Still,  assuming  that  the  land-tax  commissioners 


surveyors  under  the  said  acts  were 
to  he  inspectors  and  surveyors  un- 
der that  act. 

By  section  78,  the  commission - 
en  of  the  treasury  were  to  appoint 
salaries  to  the  surveyors,  inspectors, 
and  other  officers  employed  in  the 


execution  of  the  act. 

By  section  79,  the  receivers- 
general,  collectors,  and  clerks  to 
the  commissioners  were  to  receive 
a  certain  poundage  upon  all  monies 
received  or  paid  over  hy  them. 


1845. 

Dyer 

Appellaot, 

GOUGH 

Respondent. 


Dtbb 
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are  commisBioners  of  the  assessed-tazes  ex  officio,  yet,  u 
they  have  to  take  a  fresh  oath,  they  hold  a  different  office. 
AppcUut,  The  appointment  of  collector  of  assesaed-taxes  is  made  by 
the  commissioners  of  assessed-taxes,  as  sach.  [^Mottle,  J.— 
That  brioga  the  question  round  to  the  ai^ument,  whether 
the  land-tax  commissioners  do  not  qua  land-tax  comnm- 
sioiicrs  appoint  tlic  asscsse^-tax  collectors,  so  aa  to  bring 
the  latter  within  the  exception  in  the  22  Geo.  3,  c,  -11, 8.3.] 
In  the  argument  in  Collins  v.  Gwynne,  7  Bing.425, 5H. 
8e  p.  276,  a  distinction  between  the  two  sets  of  commii- 
sioners  was  pointed  out. 

Shee,  Seijeant,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — The  question  in  this  case  arises  maiiilj 
upon  the  construction  of  the  22  Geo.  3,  c.  41.  If  it  itr 
pcndcd  only  upon  the  Ist  section  of  that  act,  no  doubt,  the 
appellant  would  be  disqualified,  inasmuch  as  he  is  a  "  penon 
employed  in  colleciini/,  managing,  or  receiving  the  daues 
on  windows,"  within  the  very  terms  of  that  section.  But 
the  2nd  section  professes  to  except  certain  cases  out  of  the 
range  of  the  disqualifying  enactment ;  and  the  question  is, 
whether  the  appellant  comes  within  the  operation  of  lh« 
section.     It  appears  to  me  that  he  does.     The  2nd  section 
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the  management  of  the  land-tax  commissioners.  The  case 
states  that  the  appointment  of  this  party  is  under  the  hands 
of  two  persons  who  are  land-tax  commissioners ;  and  par- 
ties so  appointed  have  certain  onerous  duties  cast  upon 
them.  I  am  of  opinion^  upon  the  whole^  that  no  disquali- 
fication ever  existed  in  the  present  case,  and  that  it  would 
be  a  strained  construction  of  the  act  if  we  were  to  disqua- 
lify parties  in  the  situation  of  those  now  objected  to. 


1845. 

Dyer 

Appellant, 

GOUOH 

Respondent. 


Maule,  J. — I  am  of  the  same  opinion.  These  parties 
at  common  law,  that  is,  independently  of  any  disqualifying 
statute,  would  have  had  a  right  to  vote.  It  is  said,  this 
right  is  taken  away  by  the  provisions  of  the  22  Geo.  3, 
c  41,  s.  1.  That  section  enumerates  several  classes  of 
persons,  there  being  no  one  word  in  the  language  to  de- 
scribe all  the  persons  intended  to  be  disqualified.  The  2nd 
section  limits  the  former  description.  I  think  that  these 
parties  come  within  the  latter  section.  The  48  Geo.  3, 
c  99,  contains  no  provisions  as  to  the  appointment  of  the 
commissioners ;  probably  for  the  reason  that  c.  161  was 
about  to  pass,  in  which  such  provisions  were  to  be  con- 
tained. This  latter  statute  in  cfiect  says  that  the  commis- 
sioners to  carry  out  that  act  must  be  commissioners  of  the 
land-tax,  and  must  take  an  oath  in  addition  to  the  oath 
already  taken  by  them.  It  comes,  therefore,  to  this ;  a 
person  in  the  situation  of  these  parties,  at  the  time  of  the 
passing  of  the  statute  22  Geo.  3,  c.  41,  would  not  have 
been  disfranchised.  But,  under  the  operation  of  aU  the 
statutes,  no  one  could  be  appointed  to  such  a  situation 
except  by  the  commissioners  of  the  land-tax.  These  par- 
ties therefore  are  within  the  exception  of  section  2  of  the 
22  Geo.  3,  c.  41.  There  is  nothing  in  the  spirit  of  the  acts 
to  shew  that  the  words  are  to  be  construed  in  the  narrower 
sense ;  and  there  is  every  thing  to  shew  the  contrary,  the 
collectors  being  chosen  by  popular  election,  and  not  ap- 
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IB4B.  pointed  bjr  the  Crown.  Upon  the  words  of  the  act,  theie- 
'  j)^„  fore,  as  well  as  its  spirit  and  intention,  I  think  the  cUimi 
Appciiuit,     in  question  ought  to  be  allowed. 

Crebswell,  J. — I  also  am  of  opinion  that  the  claims  in 
this  case  ought  to  have  been  allowed,  on  the  ground  that 
the  3nd  section  of  the  22  Geo.  3,  c  41,  saves  the  rights  at 
persons  in  the  position  of  the  present  parties.  That  sec- 
tion speaks  of  "other  rates  or  duties  already  grauted  or 
imposed."  It  appears,  tlierefore,  that,  at  that  time,  the 
com  mission  era  of  land-tax  might  collect  other  duties  be- 
sides the  laud-tax:  the  subsequent  acts  ouly  enlarged  their 
powers. 

Erle,  J. — It  appears  to  me  also  that  these  parties  \cert 
qualified.  The  description  in  the  32  Geo.  3,  c.  41,  s.  1,is 
clearly  intended  to  apply  to  persons  appointed  by  tba 
Crown.  At  the  time  when  that  act  passed,  there  were  tua 
sets  of  persons  who  might  be  called  colhctora — one  claj*, 
elected  by  the  people,  and  appointed  by  the  land-tax  com- 
missioners— another,  appointed  by  the  treasury;  those  of 
the  latter  class  being  salaried  officers.  The  object  of  tin 
3nd  section  appears  to  liave  been  to  save  the  rights  of  the 
former  clasa.     By  the  two  statutes  of  the  43  Geo.  3,  c  99, 
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no  power  to  resign.    In  the  case  of  Baxter,  Appellant ;  The  1845. 

Overseers  of  Doncaster,  Respondents  (21),  which  will  be  ^d^^^ 

governed  by  the  present,  it  is  stated  that  the  office  of  col-  AppdiaDt, 

lector  IS  compulsory.  Reipondent. 

Decision  reversed. 

(21)  Next  case. 


Baxter,  Appellant;  The  Overseers  of  Doncaster, 

Respondents.  Monday^ 

I  Jan.  20th. 

N  the  Matter  of  (A.)  Joseph  Marshall,  collector  of  the  AnetBon  and 

assessed-taxes  for  the  year  commencing  the  5th  of  April,  ^^^^^^ 

1844,  for  the  township  of  Balby-with-Hexthorpe,  in  the  f" notdUqm- 

jinM  nrom 

West  Riding  of  the  county  of  York :  being  regiitered 

(B.)  John  Nicholson,  assessor  for  the  year  commencing 
the  4th  of  April,  1844,  for  the  township  of  Doncaster,  in 
the  West  Riding  of  the  county  of  York : 

(C.)  William  Workman,  collector  for  the  year  ending  the 
6th  of  April,  1844,  for  the  township  of  Adwick-le-street, 
in  the  West  Riding  of  the  county  of  York :  and 

(D.)  William  Gill,  assessor  for  the  year  ending  the  5th  of 
April,  1844,  for  the  township  of  Adwick-le-Street,  in  the 
West  Riding  of  the  county  of  York. 

The  above  parties  were  in  the  list  of  voters  for  the  West 
Biding  of  the  county  of  York  for  the  respective  townships 
above  mentioned,  and  were  duly  objected  to ;  and  the  re- 
Tising  barrister  for  the  West  Riding  of  Yorkshire  (Percival 
A.  Pickering,  Esq.)>  sitting  at  Doncaster  in  the  said  Riding 
in  1844,  was  required  to  expunge  their  names  from  the  list 
of  voters  of  the  respective  townships  afore-named  for  the 
said  Riding,  on  the  ground  of  their  being  respectively 
''  persons  employed  in  collecting,  managing,  or  receiving 
the  duties  on  windows,"  and  coming  within  the  spirit  of 
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the  22  Geo.  3,  c.  41,  s.  I,  aud  consequently  cUsqaaliBed  oa 
the  Slst  of  July,  1844 — the  one  in  class  A.  from  hia  filKiig 
the  office  of  collector  of  assessed- taxea — the  one  in  claa 
B.  from  his  then  filling  the  office  of  assessor  of  assessed- 
taxes — the  one  in  class  C.  from  his  having  for  the  yeu 
ending  the  Bth  of  April,  1844,  filled  the  office  of  colJector 
of  assessed -taxes — the  one  in  class  D.  from  his  hariug  tat 
the  year  ending  the  5th  of  April,  1844,  filled  the  office)/ 
assessor  of  assessed-taxes. 

It  was  sIiewD  in  evidence  that  their  respectire  appoint- 
ments vere  made  by  the  local  commissioners  of  assessed- 
taxes,  the  names  of  two  persons  in  every  township  bpinj 
annually  returned  to  the  said  commissioners,  icko  ctMpd 
the  parties  so  relumed  to  take  Hie  office  upon  them. 

The  local  commissioners  of  assessed-taxes  are  selected 
from  the  body  of  the  land-tax  commissioners ;  and,  upon 
their  appointment  to  act  as  assessed-tax  commissioDen, 
they  take  an  oath  of  office  as  assessed-tax  commtssioaen; 
and,  whilst  acting  as  commissioners  of  assessed-taics,  stO! 
retain  their  character  of  commissioners  of  the  land-txi. 

The  revising  barrister  decided  against  the  said  oliJK- 
tions  respectively,  and  retained  the  names  of  the  partia 
objected  to  in  the  respective  lists  of  the  said  townshipi. 
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1844. 


Cooper^  Appellant;  Harris  (Town-Clerk  of  Cam bridob)| 

Respondent. 

lClemishaw*s  Case.'] 

At  a  Court  held  before  Michael  Prendergast^  Esq.,  the 
barrister  appointed  to  revise  the  lists  of  voters  for  the 
borough  of  Cambridge,  David  Clemishaw,  appearing  on 
the  list  of  the  parish  of  St.  Andrew  the  Less,  was  objected 
to  by  Charles  Heniy  Cooper.  The  name  stood  thus  upon 
the  list: — 


Monday, 
Jan,  20th, 

A  derk  to  a 
receiving  in- 
spector of 
taxes  is  not 
disqualified 
from  being 
registered  as 
an  elector. 


Kmme, 

PkKHtf  Abode. 

«^ 

Strret^  lane,  or  other  place  in  thie 
parMi  where  propertif  eituaie,  and 
mtmben^houee  (ifan/f). 

Clemiahaw, 
Dayid. 

Melbourne 
Place. 

Hoose. 

2  and  2  Melboome  Place. 

It  appeared  from  Clemishaw's  examination  that  he  was 
derk  to  a  receiving  inspector  of  taxes.  By  statute  1  &  2 
Will.  4|  c.  18,  s.  2,  it  was  enacted,  ^'  that,  in  lieu  and  the 
place  of  the  receivers  general  to  be  discontinued  under 
this  act,  it  shall  and  may  be  lawful  to  and  for  the  said  com- 
missioners of  his  Majesty^s  treasury  for  the  time  being  to 
nominate  and  appoint  from  time  to  time  such  of  the  per- 
sons for  the  time  being  appointed  to  execute  the  ofiSces 
and  duties  of  inspectors  of  taxes,  to  be  officers  or  persons 
for  the  receipt  of  the  land-tax,  and  of  monies  payable  for 
the  sale  and  redemption  thereof,  and  the  respective  rates 
and  duties  of  assessed-taxes,  under  the  management  of  the 
commissioners  for  the  affairs  of  taxes,  within  and  for  such 
counties,  districts,  and  circuits  of  receipt  as  the  said  com- 
missioners of  the  treasury  shall  from  time  to  time  author- 
ize or  direct ;  and  it  shall  also  be  lawful  for  the  said  last- 
named  commissioners  to  grant  annual  allowances  to  such 
receiving  inspectors  as  a  remuneration  for  executing  and 
performing  the  additional  duties  imposed  on  them  by  this 


VOL.  viii. 


QQ  Q 


fieolSTBATtON  CASBi, 

act,  and  for  the  expense  of  a  clerk,  not  exceeding  on  an 
average  the  sum  of  100^  for  aucli  remuDeration,  and  a  liie 
average  sum  of  100/.  for  such  clerk." 

The  person  whose  vote  was  objected  to  had  been  for 
some  years  and  was  then  emplojed  id  the  capacity  of  clerk 
to  a  receiviog  inspector  appointed  under  the  above  enact- 
ment. He  was  in  the  habit  of  assisting  the  receiving  in- 
spector in  the  receipt  of  the  window-daties  and  other  taxes 
from  the  collectors.  Before  the  passing  of  the  5  &  6  Vict, 
c,  35,  he  had  taken  no  oath  of  office;  but  after  the  passing 
of  that  act  he  took  the  oath  for  collectors  and  ofi&cers  for 
reci'ipt  given  in  schedule  (F.)  annexed  to  that  act.  It  ap- 
peared that  he  had  in  no  other  way  been  recognized  sss 
public  officer,  that  his  salary  was  fixed  and  paid  and  that 
he  was  appointed  and  was  liable  to  be  discharged  by  the  re- 
ceiving inspector,  and  that  sometimes  the  receiving  inspect- 
ors received  the  altowaucc  for  clerks  without  employing 
any  one  at  all  in  that  ca])acity. 

It  was  contended  that  David  Clemishaw  was  not  entitled 
to  have  his  name  inserted  in  the  Hat  of  voters,  being  ren- 
dered incapable  of  voting  by  the  22  Geo,  3,  c.  41 ,  which 
enacts  that  no  surveyor,  collector,  comptroller,  inspednr, 
officer,  or  other  person  employed  in  collecting,  leryin^ 
managing,  or  receiving  the  duties  ou  windows  or  houses 
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James  Daniel^  Appellant;  John  Coulstino^  Respondeut.      Thurtday, 

h  Jan.  23rd, 

AT  a  Court  held  before  John  Tyrrell^  Esq.^  for  the  revi-  a  building  that 
sion  of  the  lists  of  voters  in  the  election  of  members  of  be  used^a  ^ 
parliament  for  the  city  of  Bristol^  James  Daniel  objected  dwciiiDg-houfe, 
to  the  name  of  Henry  Fargus  being  retained  upon  the  described  as 

"a  house  " 

householders'  list  of  such  voters  in  the  parish  of  St.  though  not 
Stephen.  rS"^ 

The  voter's  qualification  as  stated  upon  the  list  was^ 
"  House-'' 

It  appeared  that  Henry  Fargus  rented  a  buildings  No.  4, 
Clare  Street^  which  consisted  of  apartments  once  used  as 
kitchens^  shop,  sitting-rooms,  and  bed-rooms,  and  which 
possessed  the  usual  conveniences  to  fit  it  for  a  dwelling- 
house.  It  was  in  fact  every  way  calculated  for  a  dwelling* 
house,  and  had  been  used  as  such,  and  the  houses  on  each 
side,  precisely  similar  to  it  in  appearance,  were  occupied  as 
dweUing-houses.  But  Henry  Fargus  occupied  the  greater 
portion  of  the  building  himself,  partly  for  warehousing 
goods,  and  partly  for  a  sale-room;  and  some  of  the  upstairs 
apartments  not  so  occupied  he  let  off  to  be  used  as  work- 
shops. No  one  resided  upon  the  premises.  They  were 
rated  to  the  poor  as  '^ dwelling-house  and  shop;''  but  no 
assessed-taxes  were  paid  for  them. 

The  objection  was,  that,  the  building  being  now  used  Ohjection. 
solely  for  the  purposes  stated,  the  qualification  on  the  list 
ought  to  have  been,  ^'  Warehouse  and  shops." 

It  was  contended  on  the  other  side  that  the  qualification 
was  properly  described;  but,  for  the  purpose  of  more 
clearly  and  accurately  defining  the  same,  the  barrister  was 
requested  to  add  to  the  word  "  house,"  the  words  "  now 
used  as  warehouse  and  shops." 

The  barrister  decided  that  the  premises.  No.  4,  Clare  Deddon. 
Street,  being  to  all  intents  and  purposes  a  house,  though 

Q  Q  q2 
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not  now  used  as  a  dwelling-boose,  the  word  "bouse"  wu  a 
sufficient  description  of  the  qnaUfication.  And  he  further 
decided,  that,  if  it  should  be  necessary  to  make  the  pro- 
posed alteration,  be  had  the  power  to  do  so :  and  he  added 
to  tlie  qualification  the  words  which  bad  been  suggested. 

[The  same  objection  was  made  in  the  cases  of  nx  other 
persons  whose  qualifications  were  similarly  described  j  tbe 
only  objection  in  each  case  being,  that,  however  well  fitted 
a  building  may  be  for  a  dwelling-house,  and  however  long 
it  may  have  been  known  and  used  as  such,  if  it  is  now  mei 
for  the  purposes  of  trade  only,  it  ought  to  be  described  u 
a  warehouse  or  shop,  or  both,  ns  the  case  might  be. 

The  barrister  decided  in  all  tbese  six  other  caaes  that  tlie 
word  "house"  was  a  sufficient  description  of  the  qualifio- 
tion ;  but  that,  if  uot,  be  possessed  the  power  [which  lie 
also  exercised)  to  add  to  the  word  "  house"  the  words  "now 
used  as  warehouse  aud  shop." 

These  several  cases  were  consolidated  with  that  of  John 
Coulsting.] 

Should  the  Court  be  of  opinion  that  the  word  "house" 
in  each  case  sufficiently  described  the  qualification,  or  thil 
the  barrister  possessed  the  power  of  correction  which  he 
had  exercised,  then  these  seven  names  were  to  renwin 
1  the  register.     But,  if  the  Court  should 
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for,  if  the  description  in  the  list  be  incorrect,  the  party 
may  send  in  a  claim  containing  a  proper  description ;  and, 
by  not  doing  so,  he  must  be  taken  to  adopt  the  descrip- 
tion inserted  in  the  list.  The  list  operates  as  a  notice  to 
all  the  world;  and  it  is  of  the  utmost  importance  that  the 
description  of  the  qualifying  premises  therein  should  be 
correct.  The  power  of  amendment  given  to  the  revising 
barrister  by  the  40th  section  of  the  6  &  7  Vict.  18,  does  not 
apply  to  a  case  like  the  present,  where  the  misdescription 
is  in  a  material  point.  [CressweUy  J. — ^The  act  does  not 
contain  the  word  ''dwelling-house.'*  Tindal,  C.  J.— What 
description  ought  to  have  been  given?]  The  premises 
should  have  been  described  as  a  ''  warehouse.*'  [Tindal, 
C.  J. — If  they  had  been  so  described,  the  objector  would 
probably  have  said  that  the  building  was  a  house.  Erie,  J. — 
Only  part  of  the  building  is  used  as  workshops.  Cress- 
weU,  J. — If  a  house  were  used  as  an  ''  eating-house,**  must 
it  be  so  described  ?]  There  is  no  such  description  in  the 
statute.  In  Elsmore  v.  The  Inhabitants  of  the  Hundred  of 
St.Briavells,  8  B.  &  C.  461,  2  M.  &  B.  514,  a  building  in- 
tended for  and  constructed  as  a  dwelling-house,  but  which 
had  not  been  completed  or  inhabited,  and  in  which  the 
owner  had  deposited  straw  and  agricultural  implements, 
was  held,  not  to  be  a  ''  house,  outhoase,  or  barn,**  within 
the  meaning  of  the  statute  9  Geo.  1,  c.  22,  s.  7,  so  as  to 
entitle  the  owner  to  maintain  an  action  against  the  hundred 
for  an  injury  sustained  by  him  in  consequence  of  a  mali- 
cious setting  on  fire.  [Cresswell,  J. — The  building  in  that 
case  was  not  a  house  at  all.  It  was  not  finished.  It  was 
assumed  in  the  argument  that  the  statute  9  Geo.  1,  c.  22, 
B.  7,  only  applied  to  houses  that  could  be  the  subject  of 
burglary,  which  the  building  in  that  case  could  not  be.J 
There  can  be  no  doubt  that  by  the  term  "  house  **  is  usually 
understood  a  dwelling-house.  The  learned  Serjeant  also 
referred  to  Sweetman's  Case,  Alcock*s  Reg.  Gas.  27. 


1845. 

Daniel 
Appellant, 

COULSTINO 

Respondent. 


AppelluiE, 
Cod  LIT  I  NO 
RMpondcat. 


REOISTRATION  CASKS, 

Buti,  for  the  respODdeot,  vas  stopped  hy  the  Court. 

TiNDAL,  C.  J. — The  quaUGcatioD  of  the  party  is,  in  m; 
opinioD,  properly  described  in  this  case.  The  inqniry  ii, 
whether  the  building  in  question  does  or  does  not  consti- 
tute a  "house"  within  the  27th  section  of  the  ZWiU.^ 
c.  45.  It  seems  to  be  contended  on  the  part  of  the  appe- 
lant that  it  is  necessary  that  a  honse  should  be  dweli  m  by 
the  party,  in  order  to  confer  the  franchise ;  bat  all  that  the 
act  requires  is,  that  he  should  occupy  it.  Here,  it  is  impos- 
sible to  read  the  description  of  the  building  without  sedng 
that  it  is  a  house.  It  is  calculated  for  and  has  been  nwd 
as  a  dwelling-house,  and  may  be  so  used  again.  A  build- 
ing divided  into  floors  and  apartments,  with  four  walls,  s 
roof  and  windows  to  exclude  the  elements  and  admit  ligH 
a  door,  and  chimneys,  would  be  considered  in  ordinuy 
parlance  as  a  house;  and  I  see  no  reason  why  we  shooM 
put  a  different  construction  on  the  term.  If  the  building 
had  been  described  as  a  "  warehouse,"  it  might  have  been 
said  that  only  one  part  of  it  was  used  for  that  purpose.  It 
clearly  is  not  a  "  counting-house  "  or  "  shop,"  The  term, 
"  otiier  building,"  is  nomen  generalissimum  ;  and  I  cannot 
see  by  what  term  this  building  could  have  been  so  well 
described  as  by  that  of  "  house."     Suppose  a  house,  situ- 
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the  objection  to  the  barrister^s  decision.  The  27th  section 
of  the  2  Will.  4,  s.  45,  gives  the  right  of  voting  to  the  occu- 
pier of  a  ''  house f  warehouse,  counting-house,  shop,  or  other 
building.^'  The  overseers  are  required  to  state  the  quali- 
fication in  respect  of  which  a  party  is  entitled  to  vote ;  and 
here  they  have  stated  the  qualification  to  be  in  respect  of 
a  "  house.'*  It  is  argued  that  the  word  ''  house,''  in  the 
act,  means  a  dweUing-house;  but  there  is  nothing  in  the 
context  of  the  act,  or  in  the  schedule,  to  support  that  posi- 
tion. The  case  of  Elmore  v.  St.Briavells  turned  upon  the 
particular  meaning  of  the  statute  9  Geo.  1,  c.  22 :  it  was 
not  the  object  of  that  statute  to  alter  the  nature  of  the 
offence  of  arson.  The  inquiry  in  that  case  was,  whether 
or  not  the  crime  of  arson  had  been  committed.  I  am 
clearly  of  opinion  that  the  word  "  house  "  does  not  neces- 
sarily mean  a  dwelling-house. 


1845. 

Daniel 
Appellant, 

COULSTINO 

Respondent. 


Erle,  J. — I  am  of  the  same  opinion.  The  qualification 
of  the  party  must  be  stated  under  one  of  the  denomina- 
tions used  in  the  act,  applying  it  so  as  to  be  understood 
by  a  person  using  the  English  language.  The  building 
under  consideration  in  this  case  is  suitable  for  a  dwelling- 
house  ;  and  no  one  would  hesitate  to  call  it  a  house.  It 
is  said,  however,  that,  because  it  is  not  dwelt  in,  it  is 
not  a  dwelling-house;  but  I  have  heard  nothing  in  the 
argument  to  support  that  proposition.  It  appears  to  me 
that  the  statute  only  requires  the  nature  of  the  qualifica- 
tion to  be  stated  in  the  list,  in  order  that  a  party  may  have 
an  opportunity  of  ascertaining  whetlier  or  not  the  premises 
correspond  with  the  description  so  stated.  The  descrip- 
tion here  is  quite  intelligible ;  and  none  could  have  been 
given  that  would  better  correspond  with  the  real  quali- 
fication. 

Decision  afiirmed,  with  costs. 


REQISTBATIUN  CABBS, 


Hm  note  at  the 
foot  of  the  fonn 
No.  10,  in 
(died.  B.  to  the 
6*7  Vict.  e. 
18  (the  fonn 
of  notice  of  ob  - 


should  specif 

ihelinl  to  which 
the  objection 
ntm  :"— 
Held,  that  this 
now  spplira 
onlf  to  those 

the  oterseers 


George  Wansey,  Appellant;  Robbbt  Thomas  Ferein), 
BeapondeDt. 

[Patrick  Qu^Uy't  Owe.] 

Robert  THOMAS  PERKINS,  on  the  list  of  freemen 
of  London  and  lirerymen  of  the  company  of  PBtten-maken 
entitled  to  vote  in  the  election  of  members  for  the  city  of 
London,  objected  to  the  name  of  Patrick  Quigley  being 
retained  in  the  list  of  persons  entitled  so  to  vote. 

Quigley's  name  was  ia  the  list  of  persona  entitled  to 
vote,  published  by  the  overseers  of  the  parish  of  StAnne 
and  St.  Agnes,  in  the  said  city.  The  revising  barriAt 
(T.  J.  Arnold,  Eaq.)  expimged  Quigle/s  name  from  tie 
list,  subject  to  the  opinion  of  the  Court  upon  the  foUowiri 
Cdsc : — 

The  notice  of  objection  to  the  overseers,  which  had  beeo 
duly  served  upon  them,  was  as  follows ; — 

"  To  the  overseers  of  the  parish  of  St.  Anne  and  St 
Agnes,  in  the  city  of  London. 

"  1  hereby  give  you  notice  that  I  object  to  the  name  of 
Patrick  Quigley  being  retained  in  the  list  of  persons  enti- 
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election  of  members  for  the  city  of  London.    Dated,  this 
16th  day  of  Aagnst,  1844. 

{Signed)     "  Robert  Thomas  Perkins, 

"  11,  Meredith  Street,  Clerkenwell. 

"  On  the  list  of  voters,  for  the 

company  of  Patten-makers. 


if 


It  was  ui^ed,  on  behalf  of  Qaigley,  that  both  of  the 
notices  of  objection  were  insufficient,  and  that  he  was  not 
called  upon  to  prove  that  he  was  entitled  to  have  his  name 
inserted  in  the  list ;  and  it  was  contended^  that,  inasmuch 
as  in  the  city  of  London  there  are  lists  of  freemen  and 
liverymen  as  well  as  lists  of  parties  entitled  to  vote  in 
respect  of  a  property  qualification,  and  as  there  are  as 
many  lists  of  such  last-mentioned  parties  made  out  by  the 
overseers  as  there  are  parishes  in  the  city,  the  notice  of 
objection  served  upon  the  overseers  should  have  specified 
the  list  to  which  the  objection  referred,  pursuant  to  the 
note  at  the  foot  of  the  form  No.  10  in  schedule  (B.)  an- 
nexed to  the  6  Vict.  c.  18,  s.  17  (23),  and  that  the  notice 
served  upon  the  said  Patrick  Quigley  should,  in  like 


(23)  Which  enacts  **  that  every 
person  whose  name  shall  have  been 
inserted  in  any  list  of  voters  for 
any  city  or  borough,  may  object 
to  any  other  person  as  not  having 
been  entitled  on  the  last  day  of 
July  next  preceding  to  have  his 
name  inserted  in  any  list  of  voters 
for  the  same  city  or  borough  ;  and 
every  person  so  objecting  shall,  on 
or  before  the  25th  day  of  August 
in  that  year,  give  or  cause  to  be 
given  a  notice,  according  to  the 
form  numbered  (10)  in  the  said 
schedule  (B.),  or  to  the  like  effect, 
to  the  overseers  who  shall  have 
made  out  the  list  in  which  the 


name  of  the  person  so  objected  to 
shall  have  been  inserted;  or,  if  the 
person  objected  to  shall  have  been 
inserted  in  the  list  of  freemen  of 
any  city  or  borough  except  the  city 
of  London,  then  to  the  town-clerk 
of  such  city  or  borough ;  and  every 
person  so  objecting  shall  also  give, 
or  cause  to  be  left  at  the  place  of 
abode  of  the  person  objected  to,  as 
stated  in  the  said  list,  a  notice,  ac- 
cording to  the  form  numbered  (11) 
in  the  said  schedule  (B.) ;  and 
every  notice  of  objection  shall  be 
signed  by  the  person  objecting." 

Sched.  (B.),  No.  10. 

"  Notice  of  objection,** 


1845. 

Wansit 

Appellant, 

Pbrkins 

Respondent. 

Cste.] 


Appdlint, 


KEQIBTRATION  CA8B9, 

mnnner,  have  specified  sncli  Mat,  as,  although  the  lud 
note  waa  not  in  fact  appended  to  the  form  No.  11  intlw 
said  schedule  (B.),  it  must  be  considered  as  applic^k 
thereto. 

On  the  other  hand,  it  was  contended,  on  behalf  of  Per- 
kins, the  objector,  that  the  said  note  applied  only  to  dtin 
or  boroughs  in  which  the  overseers  had  to  make  ont  more 
than  one  list  or  set  of  lists  of  voters,  as,  for  example,  when 
they  had  to  make  out  lists  of  householders  and  of  all  qdii* 
persons  (except  freemen)  entitled  to  vote  by  virtue  of  anj 
other  rigLt  [under  a.  13  of  the  said  statute  (24)  ] ;  and  u 


"  To  the  oveneen  of  tlie  pariah 

\^or  township]  of ,  £or  to 

ihe  town-clerk  of  the  city,   or 

borough,  of ,  or  otkerwhe, 

at  Ihe  e/ue  tnag  be,'] 

"  1  hereby  give  you  nolle?,  tliit 

I  object  lo  the  name  of being 

retained  in  tlie  list  of  perBons  en- 
titled to  vote  in  the  election  of  a 
member  [or  memberB]  for  the  city 
[or  borough]  of .     Dated  this 

(Signed)  "A.  B.of[/j(acf  of 
abode'],  on  the  list  of  voteri 

for  the  parish  of ." 

"  JVoff.- 


tained  on  the  list  of  |ienooi  enii- 
tied  to  vote  in  the  electioti  of  ntn- 
hers  [or  a  meniber]  rortbedt]'[v 
borough  J  of ,     Dated  ihii  — 

(Signed)  "A.  B.  of  [pfctr^ 

abode'],   on  the  list  of  tMoi 

for  the  parish  of— — ." 

(24)  Which    enacts   "  Ihii  tb 

overseers  of  every  parifh  or  torn- 

ship  ghall,  on  or  before  the  Uaia 

of  July  in  every  year,  make  oolir 

cauie  to  be  made  out,  according  B 

the  form  numbered  (3)  io  the  tda- 

dule  (B.)  to   this  act  anneied,  in 

alphabetica 
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the  lists  of  freemen  and  liverymen  were  made  out  by  the 
clerks  of  the  respective  companies  [under  s.  20  of  the  same 
act  (25)]^  the  overseers  having  nothing  to  do  therewith; 


borough  by  virtue  of  any  other 
right  whatsoever;  and  in  each  of 
the  said  lists  the  christian  name 
and  surname  of  every  such  person 
•ball  be  written  at  full  length,  toge- 
ther with  the  place  of  his  abode 
and  the  nature  of  his  qualification ; 
and,  where  any  person  shall  be  en- 
tided  to  vote  in  respect  of  any  pro- 
perty,  then  the  name  of  the  street, 
lane,  and  the  number  of  the  house 
(if  any),  or  other  description  of  the 
place  where  such  property  may  be 
situate,  shall  be  specified  in  the  list; 
and  the  said  overseers  shall  sign 
•uch  list,  and  shall  forthwith  cause 
a  sufficient  number  of  copies  of 
each  of  the  said  lists  to  be  written 
or  printed ;  and  shall  publish  copies 
of  the  said  lists  on  or  before  the  Ist 
day  of  August,"  &c.  &c. 

(25)  Which  enacts,  "that,  for 
providing  a  list  of  such  of  the  free- 
men of  the  city  of  London  as  are 
liverymen  of  the  several  companies 
entitled  to  vote  in  the  election  of  a 
roember  or  members  to  serve  in 
parliament  for  the  city  of  London, 
the  secondaries  of  the  said  city 
ahall,  on  or  before  the  20th  day  of 
July  in  every  year,  issue  precepts 
to  the  clerks  of  the  said  livery  com- 
panies, requiring  them  to  make 
out,  or  cause  to  be  made  out,  at 
the  expense  of  the  respective  com- 
panies, an  alphabetical  list,  accord- 
ing to  the  form  numbered  (1)  in 
the  schedule  (C.)  to  this  act  annex* 
ed,  of  the  freemen  of  London, 
being  liverymen  of  the  said  respect- 


ive companies,  and  entitled  to  vote 
in  such  election;  and  every  such 
clerk  shall  sign  such  list,  and  trans- 
mit the  same,  with  twoprinted  copies 
thereof,  to  the  secondaries,  on  or 
before  the  last  day  of  July,  who 
shall  forthwith  fix  one  such  copy  in 
the  Guildhall,  and  one  in  the  Royal 
Exchange,  of  the  said  city,"  &c. 
&c. ;  ''and  every  person  whose 
name  shall  have  been  omitted  in 
any  such  list  of  freemen  and  livery- 
men, and  who  shall  claim  to  have 
his  name  inserted  therein,  as  hav- 
ing been  entitled,  on  the  last  day  of 
July  then  next  preceding,  to  have 
his  name  inserted  in  such  list,  shall, 
on  or  before  the  25th  day  of  August 
in  such  year,  give  or  cause  to  be 
given  a  notice  according  to  the 
form  numbered  (2)  in  the  said  sche- 
dule (C.)t  or  to  the  like  effect,  to 
the  secondaries  and  to  the  clerk  of 
that  company  in  the  list  whereof  he 
shall  claim  to  have  his  name  in- 
serted ;  and  every  person  whose 
name  shall  have  been  inserted  in 
any  list  of  voters  for  the  time  being 
for  the  said  city,  may  object  to  any 
other  person  as  not  having  been  en- 
titled on  the  last  day  of  July  then 
next  preceding  to  have  his  name 
inserted  in  any  such  livery  list ;  and 
every  person  so  objecting  shall,  on 
or  before  the  said  25th  day  of  Au- 
gust, give  to  such  other  person,  or 
leave  at  his  place  of  abode,  as  de- 
scribed in  such  list,  a  notice  accord- 
ing to  the  form  numbered  (4)  in 
the  said  schedule  (C),  or  to  the  like 
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and  as  the  notice  was  addressed  to  the  oyeraeers  of  the 
particular  parish  in  which  the  property  was  situated ;  that 
they,  the  said  overseers^  could  not  have  been  misled  bj 
the  notice  in  question ;  and,  further^  that  there  was  no 
necessity  to  consider  the  said  note  as  applicable  to  the 
form  No.  11  in  the  said  schedule  (B.),  which  form  had 
been  strictly  followed. 

The  barrister  decided  that  each  of  the  said  notices  of 
objection  was  sufficient.  Being  of  opinion  also,  that,  if  he 
rejected  the  said  notices  of  objection,  and  did  not  require 
Quigley  to  prove  that  he  was  entitled  to  have  his  name 
inserted  in  the  said  list  of  voters,  and  if  there  had  been  in 
appeal  from  such  decision,  and  this  Court  had  reversed 
such  decision,  it  would  have  been  then  too  late  to  require 
Quigley  to  prove  that  he  was  so  entitled;  and,  if  the  Court 
had  ordered  the  name  of  Quigley  to  be  expnnged  from  the 
said  list,  he  would  have  been  excluded  therefrom  without 
having  had  any  opportunity  to  prove  his  qualification ;  he 
therefore  required  it  to  be  proved  that  Quigley  was  en- 
titled to  have  his  name  inserted  in  the  said  list  of  persons 
entitled  to  vote :  and,  the  same  not  having  been  proved  to 
his  satisfaction,  he  expunged  Quigley's  name  from  the 
said  list. 

If  the  Court  should  be  of  opinion  that  either  of  the  said 
notices  of  objection  was  insufficient,  Quigley's  name  was 
to  be  inserted  in  the  register  of  voters  for  the  said  city. 

[Here  followed  a  list  of  three  hundred  and  sixty-one 
persons,  in  which  their  names,  places  of  abode^  nature  and 
situation  of  qualification,  and  the  parishes  in  the  list  of 


effect,  and  shall  also  give  to  the  se- 
condariesy  and  to  the  clerk  of  that 
company  in  the  list  whereof  the 
name  of  the  person  objected  to  has 
been  inserted,  notice  according  to 
the  form  numbered  (5)  in  the  said 


schedule  (C),  or  to  the  like  effect; 
and  the  secondaries  shall  inchide 
the  names  of  all  persons  so  claim- 
ing, and  so  objected  to  as  aforesaid, 
in  two  several  lista,  according  to  the 
forms,"  &c.  &c. 
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which  they  appeared,  were  set  forth,  and  whose  names  were        1845. 
in  like  manner  expunged  from  the  lists.]  "    " 

The  said  Robert  Thomas  Perkins  also  objected  in  like      Appellant, 
manner  to  the  several  persons  whose  names  were  set  forth     Respondent, 
in  the  list  next  following,  but  whose  names  were  retained      [(hUgUy'i 
upon  the  list  of  voters.  Cm*.] 

[This  list  contained  the  names  of  four  voters,  viz.  Joseph 
Bale,  William  Thurnell,  Henry  Foster,  and  Thomas  Boul- 
ton.] 

And  whereas  in  the  list  last  above  set  forth  the  validity  Coats  before 
of  the  notices  of  objection  depended  upon  the  same  point  bi^ii^ter!"^ 
of  law  as  before  stated,  but  in  each  of  the  said  last*men-^ 
tioned  cases  it  was  proved  that  the  person  so  objected  to 
was  entitled  to  have  his  name  inserted  in  the  list  of  voters; 
and  whereas  it  appeared  to  the  barrister  that  in  each  of  the 
said  cases  the  said  Robert  Thomas  Perkins  had  made  a 
groundless  objection  to  the  name  of  the  party  being  re- 
tained in  the  said  list  of  voters;  and  whereas  in  each  case 
the  said  barrister  made  an  order  in  writing  for  the  pay- 
ment by  the  said  Robert  Thomas  Perkins  of  the  costs  of 
the  person  resisting  such  objection,  and  by  such  order  spe- 
cified the  sum  which  he  ordered  to  be  paid  for  such  costs, 
and  ordered  the  same  sum  to  be  paid  on  the  2nd  day  of 
December  next;  and  whereas  the  said  Robert  Thomas 
Perkins  was  desirous  that  the  said  orders  for  payment  of 
costs  should  be  suspended  until  the  Court  of  Common 
Pleas  should  have  decided  the  subject-matter  of  the  before- 
mentioned  appeal :  the  barrister  ordered  that  the  several 
orders  for  the  payment  of  costs  should  be  suspended,  and 
should  abide  the  event  of  such  appeal,  unless  the  said 
Court  of  Common  Pleas  should  otherwise  direct. 

M.  D.HUl{fVordsworth  was  with  him),  for  the  appellant. — 
There  is  no  reason  why  the  order  for  the  payment  of  costs 
should  have  been  suspended :  it  seems  to  be  an  unneces- 
sary favour  shewn  by  the  revising  barrister  to  the  objec« 
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tor  (26).  [Erie,  J. — ^That  point  is  not  raised  for  our  deci- 
sion :  it  may  possibly  arise  when  an  attempt  is  made  to 
recover  the  costs.] 

The  objection  raised  in  the  case  applies  aa  well  to  the 
notice  addressed  to  the  overseers,  as  to  that  addressed  to 
the  party.  It  wUl  be  contended  on  the  part  of  the  respond- 
ent^ that  greater  privileges  are  given  to  voters  for  counties 
than  to  voters  for  boroughs.  It  appears  firom  the  6  fr  7 
Vict.  c.  18,  schedale  (A.)  Nos.  4  (27)  and  5  (28),  that,  im 


(26)  The  6  &  7  Vict.  c.  18,  s.  46, 
enacti,  **  that,  if  in  any  case  it  shall 
appear  to  any  revising  barrister 
holding  any  court  as  aforesaid,  that 
any  person  shall  under  this  act  have 
made  or  attempted  to  sustain  any 
groundless  or  frivolous  and  vexa- 
tious claim  or  objection  or  title  to 
have  any  name  inserted  or  retained 
in  any  list  of  voters,  it  shaU  be  law- 
ful for  the  said  barrister  in  his  dis- 
cretion to  make  such  order  as  he 
shall  think  fit  for  the  payment  by 
such  person  of  the  costs,  or  of  any 
part  of  the  costs,  of  any  person  or 
persons  in  resisting  such  claim  or 
objection  or  title;  and,  in  every 
such  case  the  said  barrister  shall 
make  an  order  in  writing,  specify- 
ing the  sum  which  he  shall  order  to 
be  paid  for  such  costs,  and  by  and 
to  whom  and  when  and  where  the 
same  sum  shall  be  paid,  and  shall 
date  and  sign  the  said  order,  and 
deliver  it  to  the  person  or  persons 
to  whom  the  said  sum  shall  therein 
be  ordered  to  be  paid  :  Provided 
alwajrsy  that  the  said  sum  so  order- 


ed to  be  paid  by  way  of 
not  in  any  case  exceed  the  sum  sf 
20«. :  Provided  alaa,  that  aock  or- 
der for  the  pajrment  of  coste  ss 
aforesaid  may  be  made  in  anyctts^ 
notwithstanding  any  par^  ^all 
have  given  notice  of  kia  intentioa 
to  appeal  against  any  dedsioD  of 
the  revising  barrister  in  the  sasM 
case ;  but,  in  case  of  such  appeal^ 
the  said  order  for  the  payment  of 
costs  Mkatt  be  tmspended,  and  shaD 
abide  the  event  of  such  appeal,  un- 
less the  Court  of  appeal  shall  other- 
wise direct ;  but  no  ^ipeal  shall  be 
allowed  or  entertained  against,  or 
only  in  respect  o^  any  such  order 
for  the  payment  of  costs,"  &c.  &c 

(27)  Sched.  (A.)  No.  4.  ''AV 
tic€  ofotieeHon  to  be  given  io  ikt 


overteerM, 


t» 


*'To  the  overseers  of  the  psiUi 
[or  township,  tu  the  earn 
be  J]  of . 


<c 


I  hereby  give  you  notice  thst 
I  object  to  the  name  of  the  penon 
mentioned  and  described  below  be. 


(28)  No.  5.     **  Notice  ofobfec^      Meers,  and  io  the  occmpyimg  tenmU 
Hon  to  be  given  to  partiei  objected      of  the  qualifying  proptrig, 
to  bg  ang  pereon  other  than  over'      <'  To  Mr. ^  of  [Here  ■»- 
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the  notices  of  objection  in  the  case  of  county  voters,  the 
objector  mast  specify  the  nature  of  the  property  in  respect 
of  which  the  objection  is  taken.     The  form  of  notice  to  the 

party  (No.  5)  is  addressed  ''  To  Mr. y  of "  leaving 

a  blank  after  the  name ;  and,  at  any  rate,  the  objector  is  to 
mention  the  name  of  the  parish  list  in  respect  of  which 
the  objection  is  made.  There  can  be  no  reason  why  a 
greater  privUege  should  be  conferred  upon  voters  for 
counties  than  for  boroughs.  The  form  of  the  notice  in 
the  latter  case,  given  in  schedule  (B.)  No.  11,  runs  thus : — 
"  I  object  to  your  name  being  retained  on  the  list  of  per- 
sons entitled  to  vote,''  &c.  It  is  impossible  to  say  what 
list  is  intended  by  such  a  notice.    In  point  of  fact,  there  is 


1846. 

Wansbt 
Appellanty 

Pbrkins 
Respondent. 

Cstf.] 


ing  retained  in  the  list  of  voters  for      parts,  or division  of  the 

Ifae  county  [or  for  the riding,      county]  of . 


th0  JHdm-  effected  to,  at 
4mertt§d  kt  HU  Hst  er 

VlaeeitftbodBat 

fteatkm  tud^- 
tcrtotdU 

Strmi,  kme,  <r  oOter  Mkt 

propart^it  Ht%iat»,i^,a» 
dt$eHbed   in  M«  IM  «r 

**  Dated  the day  of ,  in  the  year 


(Signed)    "  A.  B. 

'' IPlaee  of  Abode.y 


tert  the  name  and  place  of  abode 
cfthe  person  objected  to  om  de- 
scribed in  the  Ust;  and,  in  the 
case  of  notice  to  the  tenant  of  the 
quaUfying  property,  insert  his 
name  and  place  of  abode  as  de- 
scribed in  the  list,"] 
**  Take  notice  that  I  object  to 
your  name  [in  the  notice  to  the  te- 
nanif  instead  of  the  words  *^  your 


name,"  insert  the  name  of  the  per- 
son objected  to,"]  being  retained  in 
the  [here  insert  the  name  of  the  par 
mA]  list  of  voters  for  the  county  of 

,  [or  for  the riding,  &c] 

Dated  this day  of 18—. 

(Signed)  "  A.  B.  of  (  place  of 
abode^t  on  the  register  of  voters 
for  the  parish  of 
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1845.       no  list  of  persons  eiUitled  to  vote,  until  the  revising  btr- 
Wahiit      nster  has  exercised  his  functions.     The  notice  in  this  me 
ApptUuii,     gives  no  information.     Where  a  parish  is  connected  with 
RcspoDdent.    an  extra- parochial  place,  as,  the  parish  of  St.  Dunstan'i 
[Q^j^'f     i'l  t^^  West  is  with  the  Inner  Temple,  in  this  city,  sepinte 
*••■]        lists  are  made  out,  one  for  the  parish,  another  for  the  eitre- 
parochial  place  (29).     Separate  lists  are  also  made  out,  (me 
for  each  of  the  different  parishes,  which,  in  London,  ammiiit 
to  fifty-one,  as  appears  by  the  22  Car.  2,  c.  11,  ss.  62,63. 
There  are  also  numerous  companies,  \jx  each  of  whici  a 
separate  list  of  liverymen  is  made  out.     "  The  list,"  tbere- 
fore,  mentioned  in  the  notice  cannot  refer  to  any  geiiKil 
list.     The  17th  section  of  the  6  &  7  Vict.  c.  18,  whid)  re- 
quires tlie  notices  of  objection  to  be  given,  says  that  tie 
.  party  may  object  to  any  person  as  not  entitled  "  to  have  lii 
name  inserted  in  any  list  of  voters  for  the  same  city  or 
borough."     The  words  of  this  section  are  to  be  taken  di»- 
tributively ;  and  the  same  construction  is  to  be  put  npoa 
the  forms  in  the  schedule.     If  the  words  in  the  form  were, 
"any  list,"  they  would  give  no  information;  and  thesdi^ 
tion  of  the  words  "the  list"  gives  no  more.     Thewter 
has  a  right  to  be  informed  to  what  list  the  objection  is  in- 
tended to  apply.     In  the  notice  to  the  overseers,  the  ob- 
jects necessarily  gives  the  information,  at  least  as  to  tkc 
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have  in  the  city.  \_CressweU,  J. — It  will  be  sufficient  if  he 
has  one  good  qualification.]  A  party  may  wish  to  have  his 
name  retained  for  one  particular  qualification  alone  which 
he  knows  to  be  good ;  and  that  may  be  the  very  one  in- 
tended to  be  attacked.  The  form  (No.  10)  is  the  first  of 
the  forms  of  notices  of  objection  in  boroughs ;  and  the  note 
at  the  foot  of  it  may  be  considered  as  applicable  to  the  fol- 
lowing form.  In  a  city  or  borough  where  there  is  only 
one  list  of  voters — as,  where  there  is  only  one  parish,  and 
there  are  no  voters  but  10/.  householders — the  note  will 
have  no  application.  [Tindal,  C.  J. — The  difficulty  which, 
as  you  contend,  is  thrown  upon  the  voter,  is,  that  he  may 
not  be  aware  to  what  parish  list  the  objection  applies,  and 
that  he  may  have  to  hunt  over  several  lists ;  but,  by  the 
I8th  section,  the  overseers  are  to  publish  a  list  of  per- 
sons objected  to,  and  that  would  inform  the  party.]  If  the 
legislature  had  thought  that  notice  sufficient,  they  would 
not  have  provided  for  notice  to  the  party  himself.  The 
voter  is  not  to  be  compelled  to  examine  the  lists  on,  it  may 
be,  ten  different  church  doors.  The  question  is,  whether 
it  is  not  more  reasonable  that  the  objector  should  give  the 
information.  [TlncUU,  C.  J. — The  question  rather  is,  whe- 
ther he  is  required  to  do  so  by  the  act.]  By  the  2  Will.  4, 
c.  45,  s.  47,  no  notice  was  required  to  be  given  to  the  party 
objected  to.  The  legislature  have  now  said  that  such  notice 
shall  be  given ;  and  it  must  have  been  meant  that  it  should 
convey  reasonable  information  to  the  party.  [Erie,  J. — 
The  notice  is  to  be  given  ''  according  to  the  form  '*  in  the 
schedule.]  A  rigid  compliance  with  the  form  is  not  re- 
quired. The  case  of  Tudball,  Appellant,  The  Toum' Clerk 
of  Bristol,  Respondent,  5  M.  &  Gr.  5,  7  Scott,  N.  R.  486, 
shews  that  the  forms  may  be  departed  from ;  and  even  that 
a  strict  compliance  with  the  form  may  render  the  notice 
bad.  [Tindal,  C.  J.—The  1 7th  section  says  that  the  notice 
to  the  overseers  shall  be  given  according  to  the  form  No.  10, 
*'  or  to  the  like  effect ;"  but  these  words  are  not  repeated 
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in  Speaking  of  the  form  (No.  1) ),  of  the  notice  to  the  part;.] 
The  words  "  to  the  like  effect "  are  in  ease  of  the  objector: 
the  notice  in  Tudball,  Appellant,  The  Town-Cterk  ofBriilol, 
Respondent,  was  held  bad,  though  the  words  "to  the  hke 
effect "  did  not  refer  to  that  form.  It  is  verj  unsafe  to  rely 
servilely  on  forms  given  in  statutes ;  aa  is  often  seen  io 
cases  of  convictions.  In  the  notice  of  objection  in  the 
case  of  freemen,  under  section  20,  which  is  to  be  according 
to  the  form  No.  4  in  schedale  (C),  the  name  of  the  com- 
pany is  mentioned  to  which  the  objection  applies,  so  tint 
every  requisite  information  is  there  given  to  the  partf  ob- 
jected to. 

With  regard  to  the  notice  to  the  overseers,  it  must  be 
admitted  that  the  heading  is  sufficient  to  shew  to  wbit 
parish  the  objection  is  pointed;  but  still,  where  there  ue 
more  lists  than  one,  the  note  to  schedale  (B.)  No.  10.  i^i- 
plies.  And  in  the  city  of  London,  the  overseers,  where 
there  are  extra  parochial  places  like  the  Temple,  have  to 
make  out  more  than  one  list.  [Erie,  J. — That  is  not  » 
ttnted  in  the  case  :  can  we  take  judicial  notice  of  it  ?] 


Humfrey  (Grove  was  with  him),  for  the  respondent. — "Hw 
whole  matter  is  explained  by  the  13th  section  of  the  6  &  7 
Vict,  c,  18.     The  overseers  are  by  that  section  required  to 
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thie  legislature^  but  it  can  have  no  weight  in  a  Court  of  law. 
If  it  were  to  be  adopted^  an  objector  would  himself  have  to 
re-construct  the  form  of  the  notice  given  by  the  act.  The 
note  at  the  foot  of  No.  10  clearly  applies  to  that  form,  and 
not  to  No.  11.  The  corresponding  forms  Nos.  4  and  5  in 
schedule  (C),  which  relate  to  the  freemen,  are  inverted  in 
order ;  No.  4  being  the  notice  to  the  parties,  and  No.  5 
the  notice  to  the  secondaries^  who  publish  the  list  of  free- 
men in  the  same  manner  that  the  overseers  publish  the 
lists  of  10/.  householders ;  and  a  note  is  appended  to  No.  5, 
in  schedule  (C),  similar  to  that  which  is  appended  to  No. 
10  in  schedule  (B.).  [Cresswelly  J. — The  note  at  the  foot 
of  No.  10  says,  "if  the  list  contains  two  or  more  persons 
intended  to  be  objected  to.''  But  it  could  not  be  neces- 
sary to  specify  which  party  was  meant  in  a  notice  addressed 
to  and  served  upon  the  party  himself.]  It  is  impossible, 
therefore,  that  the  whole  of  the  note  to  No.  10  can  apply 
to  No.  11.  In  Tudball,  Appellant,  The  Town-Clerk  of 
Bristol,  Respondent,  5  M.  &  Gr.  5,  7  Scott,  486,  the  notice 
contained  an  actual  misdescription,  calculated  to  mislead 
the  party.  That  is  not  shewn  to  have  been  the  case  here, 
nor  is  it  shewn  that  the  parties  objected  to  have  property 
elsewhere.  Possibly  that  fact  might  have  made  some  dif- 
ference: see  Gadsby,  Appellant,  Wiarburton,  Respondent, 
7  M.  &  Gr.  17,  8  Scott,  N.  R.  775.  It  is  contended,  that  at 
least  the  name  of  the  parish  ought  to  be  mentioned  in  the 
notice  to  the  party.  But,  in  the  form  given,  there  is  no 
blank  in  which  such  a  designation  could  be  introduced. 


1845. 

Wansey 

Appellant, 

Perkins 

Respondent. 

Case,] 


HUl,  in  reply. — The  alteration  suggested  in  the  notice, 
might  easily  be  made,  if  after  the  words  ''  on  the  list  '*  the 

words  "  for  the  parish  of ^'  were  added.     The  17th 

section  of  the  6  &  7  Vict.  c.  18,  clearly  refers  to  one  list 
out  of  several.  It  might  be  argued  that  the  note  to  the 
form  No.  5,  schedule  (C.)  is  unnecessary,  as  the  company 
to  which  the  party  belongs  is  mentioned  in  the  body  of  the 
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notice.  This  only  shews  that  the  whole  of  the  note  at  the 
foot  of  No.  10  in  schedule  (B.)  may  not  be  applicable  in  all 
cases.  Tudball,  Appellant,  The  Town-Clerk  of  Bristol,  Ee- 
spondent,  is  exactly  in  point. 


TiNDAL,  C.  J. — ^The  qnestion  raised  in  this  case  ii, 
whether  the  notices  of  objection  sent  by  the  respondent 
are  n  sufficient  coraplinnce  with  the  provisioDs  of  the  6  ft  7 
Vict.  c.  18.}  and  it  appears  to  me  that  the  notices  m 
snfficieat.  The  difficulty  particularly  complnined  of  ii, 
that  the  notice  to  the  party  himself  does  not  specify  tt* 
pariah  or  the  particular  list  to  which  the  objection  is  in- 
tcodcd  to  apply;  aud  that,  as  a  party  may  bare  rRrioiD 
qualifications  within  a  borough,  a  notice  in  the  present 
form  would  impose  upon  him  the  difficulty  of  esamiois* 
more  than  oue  list.  I  admit  that  this  is  a  difficulty  which 
to  some  extent  may  be  imposed  upon  the  party ;  and,  po*- 
aihly  if  it  had  occurred  to  the  legislature,  they  might  h»w 
framed  a  form  of  uotice  somewhat  in  the  manner  that  bu 
been  suggested.  But  I  think  it  clear  that  this  is  not  im 
objection  that  can  apply  to  the  notice  to  the  overseers  in 
cases  where  they  make  out  only  one  list.  The  notice  is 
sent  to  the  overseers  of  a  particular  paiish ;  and  it  ran 
apply  only  to  a  qualification  arising  out  of  property  sitoate 
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which  he  may  have  property.  Bat  the  qaestion  in  thia 
case  is  to  be  determined^  not  by  any  supposed  hardship  that 
may  arise^  but  upon  the  consideration  whether  or  not  the 
notice  of  objection  is  in  compliance  with  the  act  of  parlia- 
ment. It  is  to  be  observed  that  the  notice  to  the  party 
objected  to  is  required,  for  the  first  time,  by  the  6  &  7  Vict, 
c.  18,  s.  17.  Before  that  act,  no  notice  was  required  to  be 
given  to  the  party  himself  in  cities  or  boroughs :  it  was 
sufficient  to  give  a  notice  to  the  overseers,  the  form  of 
which  is  set  out  in  schedule  (I.)  No.  5  to  the  2  Will.  4,  c 
45.  It  was  probably  thought  right  by  the  legislature,  when 
the  6  &  7  Vict.  c.  18  was  passed,  that  the  borough  voter 
should,  in  this  respect,  stand  upon  the  same  footing  with 
the  county  voter,  to  whom  a  notice  of  objection  was  given 
under  section  39  of  the  former  act ;  and,  consequently,  the 
17th  section  of  the  new  act  requires  that  a  notice  shall  be 
given  to  the  party  objected  to,  in  a  certain  form.  Now, 
the  notice  of  objection  in  this  case  is  in  strict  and  exact 
conformity  with  the  form  No.  11  in  schedule  (B.),  which  is 
pointed  out  by  the  17th  section  as  the  one  proper  to  be  fol- 
lowed. And  the  only  ground  upon  which  any  argument, 
founded  upon  the  statute  itself,  is  raised,  is,  that  the  note 
at  the  foot  of  the  form  No.  10  virtually  applies  to  the  form 
No.  11.  And  it  is  said,  that,  inasmuch  as,  where  there  are 
several  lists  made  out  by  the  overseers,  an  objector  must 
state  in  his  notice  to  them  to  which  list  his  objection  ap- 
plies, so,  by  analogy,  where  a  party  has  several  qualifica- 
tions, the  objector  should  state  in  respect  of  which  of  them 
the  objection  is  taken.  But  to  this  argument  it  is  sufficient 
to  answer,  that  it  is  most  clear  a  Court  of  law  has  no  power 
to  create  a  rule  drawn  from  any  such  analogy;  and  for  this 
reason,  that,  in  the  former  act,  which  gives  the  form  of 
notice  to  the  overseers,  there  is  no  such  note,  that  it  is 
given  for  the  first  time  by  the  6  &  7  Vict.  c.  18,  and  that 
it  is  there  appended  to  the  form  No.  10,  and  not  to  the 
form  No.  11.     I  am  therefore  of  opinion  that  there  is  no 
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analogy  in  the  case ;  and  that,  unless  we  take  upon  oar- 
selves,  not  simply  to  declare  the  law,  but  to  make  it,  «e 
Appellant,  ^x&ve  no  right  to  require  the  objector  to  adopt  a  different 
form  from  that  which  has  been  pointed  out  by  the  statute. 
The  decision  of  the  revising  barrister  was  right,  and  mtnt 
be  affirmed. 


Cresswell,  J.  (30) — I  am  of  the  same  opinion.  The 
notice  of  objection  in  this  case  given  to  the  party  objected 
to  is  in  the  precise  terms  prescribed  hj  the  schedule  ap- 
pended to  the  17th  section  of  the  6  &  7  Vict.  c.  18.  It 
may  be  laid  down  aa  a  safe  rule,  in  the  coostmctioD  of 
acts  of  parliaments,  that  we  are  to  look  at  the  words  of  die 
net,  and  to  render  them  strictly,  unless  manifest  absiir^ 
ity  or  injustice  should  result  therefrom.  It  is  no  pBrt<tf 
our  duty  to  inquire  whether  this  or  that  constmctioii  it 
the  most  beneficial  for  the  party.  Undoubtedly,  the  notice 
of  objection  ralght  be  so  framed  as  not  to  pot  the  party 
objected  to  to  the  trouble  of  casting  about  to  ascertain 
to  what  particular  qualification  the  objection  was  intended 
to  npply-  But  wc  must  look  to  the  form  as  it  is  given,  and 
not  speculate  upon  bow  it  might  have  been  given.  The 
cuiistructiou  wc  are  putting  upon  the  act  leads  to  no 
manifest  injustice  or  absurdity.    It  is  said  that  some  Lard- 
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occapier ;  and^  as  to  the  hardship  of  this,  a  party  must  do 
the  same  in  order  to  ascertain  whether  his  name  is  on  the 
lists  published  by  the  overseers.  With  regard  to  some 
observations  that  have  been  made  as  to  the  uncertainty  of 
decisions,  it  is  to  be  observed  that  the  revising  barristers 
are  judicial  officers ;  and,  from  the  manner  in  which  the 
cases  in  appeals  from  their  decisions  have  come  before  us, 
there  is  very  little  reason  for  supposing  that  they  will  not 
carefully  and  properly  perform  their  duty.  The  case  of 
Tudball,  Appellant,  the  TownrCIerk  of  Bristol,  Respondent, 
5  M.  &  Gr.  5,  7  Scott,  N.  R.  486,  is  no  authority  here.  An 
objector  is  bound  to  describe  himself  properly.  In  that 
case  he  described  himself  as  being  on  a  list  on  which  in 
point  of  fact  he  was  not. 


1845. 

Wanset 

Appellant, 

Perkins 

Respondent. 

[Quigley*9 
Case,] 


Eble,  J. — I  also  think  the  notice  of  objection  in  this 
case  was  sufficient  The  words  of  the  act  and  of  the 
schedule  are  perfectly  clear :  but  it  has  been  argued  that 
we  ought  to  alter  the  act,  because  of  some  inconvenience 
that  it  is  supposed  may  result  from  a  too  strict  adherence 
to  it.  We  ought  to  use  such  a  power  as  that  of  interpret- 
ing acts  of  parliament  in  any  other  but  the  strict  sense  of 
the  words  with  the  greatest  scrupulosity;  and  certainly  we 
cannot  exercise  it  where  the  law  is  so  clearly  expressed  as 
in  this  case.  It  has  been  suggested  that  a  party  may  have 
various  qualifications  as  an  occupier  in  the  same  place.  I 
should  think  such  a  case  was  likely  to  occur  very  seldom. 
The  answer  to  such  a  supposition  has  already  been  given, 
namely,  that  the  party  objected  to  may  apply  to  the  ob- 
jector for  information ;  probably,  however,  he  would  not  be 
bound,  and  would  decline  to  answer;  but,  even  then,  it 
seems  that  no  substantial  inconvenience  can  result  to  the 
party.  As  to  bringing  the  note  at  the  foot  of  the  form 
No.  10  down  to  the  form  No.  11, 1  think  it  was  clearly  not 
intended  that  it  should  be  so  applied.  The  note  is  omitted 
in  both  instances  of  the  form  of  the  notice  of  objection  to 
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be  given  to  the  party  himself.  He  can  have  no  doubt  who 
is  meant  by  the  notice.  I  think  the  objector  has  done  all 
that  the  act  required  of  him^  and  that  the  decision  of  the 
revising  barrister  was  right>  and  must  be  affirmed. 

Decision  affirmed. 


Thursday^ 
Jan,  2Zrd, 

A  cUim  made 
by  an  occupier 
to  have  hia 
name  inserted 
in  a  rate,  un- 
der the  2  Will. 
4,  c.  45,  8.  30, 
ia  good  only 
for  the  rate 
then  in  exiat- 
tnce. 


George  Wansey^  Appellant;  Robert  Thomas  Perkins, 

Respondent. 

[Richard  Lockey's  CaseJ] 

Robert  THOMAS  PERKINS  objected  to  the  name  of 
Richard  Lockey  being  retained  in  the  list  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  city  of  Ijondoo. 

The  revising  barrister  decided  that  the  name  of  the  said 
Richard  Lockey  ought  to  be  expunged,  and  thereupon 
expunged  the  said  name  firom  the  said  list»  subject  to  the 
opinion  of  the  Court  upon  the  following  case: — 

The  name  of  the  said  Richard  Lockey  was  inserted  in 
the  list  of  voters  for  the  parish  of  St.  Michael,  Wood  Street, 
in  respect  of  the  occupation  of  a  *'  warehouse,  8,  Wood 
Street.^'  The  only  question  raised  in  the  case  was,  as  to  the 
effect  of  a  claim  to  be  rated  to  the  poor-rate,  made  by  the 
said  Richard  Lockey  under  the  following  circumstances:— 

On  the  26th  of  July,  1837,  the  said  Richard  Lockey  was 
the  occupier  of  the  said  warehouse,  as  tenant;  and  on  or 
about  that  day  the  said  Richard  Lockey  duly  claimed  to 
be  rated  to  the  relief  of  the  poor  in  respect  of  the  said 
premises  so  occupied  by  him,  there  being  then  a  rate  for  the 
time  being  in  the  said  parish,  but  there  not  being  any  x«te 
due  in  respect  of  such  premises.  The  overseers  neglected 
to  put  the  name  of  the  said  Richard  Lockey  on  the  rate 
for  the  time  being.     Other  rates  for  the  relief  o{  the  poor 
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were  subsequently  made  in  the  said  parish  between  the 
said  26th  of  July,  1837,  and  the  Slst  of  July,  1843;  and 
between  the  Slst  of  July,  1843,  and  the  Slst  of  July,  1844, 
two  rates  for  the  relief  of  the  poor  were  made  in  the  said 
parish,  that  is  to  say,  one  on  the  11th  of  October,  1843, 
and  one  on  the  11th  of  February,  1844.  The  said  Richard 
Lockey  occupied  the  said  premises  firom  the  said  26th  of 
July,  1837,  to  the  said  Slst  of  July,  1844,  indusive:  but 
he  was  not  rated  in  fact  in  respect  of  such  premises  to  any 
rate  for  the  relief  of  the  poor  made  after  the  said  26th  of 
July,  1887;  and  he  did  not  make  any  claim  to  be  rated 
after  the  said  26th  of  July,  1 837. 

On  behalf  of  the  said  Richard  Lockey  it  was  contended, 
that,  inasmuch  as  the  said  overseers  had  neglected  to  put 
the  name  of  the  said  Richard  Lockey  on  the  rate  for  the 
time  being,  when  he  the  said  Richard  Lockey  so  claimed 
to  be  rated  as  aforesaid,  and  as  he  the  said  Richard  Lockey, 
was  by  virtue  of  s.  30  of  the  2  WiU.  4,  c.  45,  to  be  deemed 
to  have  been  rated  to  the  relief  of  the  poor  in  respect 
of  the  said  premises  from  the  period  at  which  the  rate 
had  been  made  in  respect  of  which  he  had  so  claimed  to  be 
rated,  it  was  not  necessary  that  the  said  claim  should  be 
repeated;  and  that  the  said  Richard  Lockey  was  to  be 
deemed  to  be  rated  to  all  future  poor-rates  made  in  the 
said  parish,  so  long  as  he  continued  in  the  occupation  of 
the  said  premises. 

The  revising  barrister  decided  that  the  operation  of  the 
said  claim  was  limited  to  the  rate  for  the  time  being  when 
the  said  claim  was  so  made  as  aforesaid,  and  that  the  said 
Richard  Lockey  could  not  be  deemed  to  be  rated  in  respect 
of  the  said  premises  during  the  time  of  his  occupation 
thereof  required  by  s.  27  of  the  said  act. 

Levy  Myers  duly  gave  notice  to  the  overseers  of  the 
parish  of  St.  Botolph- without- Aldgate,  in  the  said  city,  that 
he  claimed  to  have  his  name  inserted  in  the  list  made  by  them 
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01  pciWDS  entitled  to  vote  in  the  election  of  memben  for 
the  city  of  Loodon ;  and  in  his  notice  of  claim  he  stated  the 
particuhtrs  of  bia  qualification  to  be  a  "  house,  3,  Stoo^ 
Lane." 

The  revising  barrister  decided  that  the  said  Levy  Myen 
was  not  entitled  to  have  his  name  inserted  in  the  said  brt 
of  voters,  subject  to  the  opinion  of  the  Court  npon  tlu  O- 
lowing  case : — 

Tlie  only  question  raised  was  as  to  the  effect  of  a  dun 
to  be  rated  to  the  poor-rate,  made  by  the  said  Levy  Mven 
under  the  following  circumstances ; — On  the  29tli  of  Decem- 
ber, 1 842,  the  said  Levy  Myers  was  the  occupier  of  the  tui 
house  as  tenant;  and  on  that  day  the  said  Levy  Myers  dolr 
claimed  to  be  rated  to  the  relief  of  the  poor  in  respect  rf 
the  premises  so  occupied  by  him,  there  being  then  i  nle 
for  the  time  being  in  the  said  last-mentioned  parish,  but 
there  not  being  any  rate  due  in  respect  of  such  premiMi. 
The  overseers  neglected  to  put  the  name  of  the  said  hen 
Myers  on  the  rate  for  the  time  being.  Other  rates  for  tbf 
relief  of  the  poor  were  subsequently  made  in  the  said  last- 
mentioned  parish,  between  the  said  29th  of  Deccmbo, 
1842,  aud  the  31st  of  July,  1843;  and  between  the  SlitM 
July,  1843,  and  the  31st  of  July,  1844,  four  rates  for  Ike 
relief  of  the  poor  were  made  in  the   said  last-mentioDCil 
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by  him  upon  the  same  point  of  law  as  that  upon  which  the 
validity  of  the  objection  in  the  case  of  Richard  Lockey,  de- 
pended and  was  decided^  directed  the  appeal  herein  to  be 
consolidated  therewith. 

And  whereas  the  validity  of  the  claims  and  objections 
determined  by  the  revising  barrister  in  the  cases  of  the 
respective  parties  whose  names  are  hereafter  next  set  forth 
depended  and  had  been  decided  by  the  revising  barrister 
upon  the  same  point  of  law  as  that  upon  which  the  validity 
of  the  objection  in  the  before-mentioned  case  of  Richard 
Lockey  depended  and  was  decided^  except  in  so  far  as  in 
each  of  the  cases  of  the  said  last-mentioned  parties^  the 
claim  to  be  rated  was  made  respectively  after  the  31st  of 
July^  1843 :  and  whereas  it  was  contended  before  the  said 
revising  barrister,  on  behalf  of  the  said  parties,  that,  as 
the  claim  to  be  rated  in  each  of  the  said  last-mentioned 
cases  was  made  after  the  31st  of  July,  1843,  each  claim  was 
operative  to  put  the  party  making  such  claim  upon  the 
rates  made  after  such  claim  and  before  the  31st  of  July, 
1844:  and  whereas  the  revising  barrister  decided  as  to 
tbe  operation  of  the  said  claim  in  the  same  manner  as  he 
had  previously  decided  in  the  case  of  the  said  Richard 
Lockey:  and  whereas  the  Court  of  Common  Pleas  may  be 
of  opinion  that  there  is  a  di£Perence  in  this  respect  between 
a  claim  to  be  rated  made  before  the  31st  of  July,  1843, 
and  a  similar  claim  made  after  that  date :  Now,  therefore, 
to  enable  the  said  Court  of  Common  Pleas  to  decide  upon 
such  point,  if  the  said  Court  should  so  think  fit,  the  dates 
between  the  31st  of  July,  1843,  and  the  31st  of  July,  1844, 
when  the  rates  for  the  relief  of  the  poor  were  made  in 
the  respective  parishes  in  which  the  premises  were  situated 
in  respect  of  which  the  parties  were  either  inserted  in  the 
list  of  voters  or  claimed  to  be  so  inserted,  were  set  forth 
under  each  parish ;  and  the  date  of  the  claim  to  be  rated 
made  by  each  party  was  also  respectively  set  down  against 
his  name : — 
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In  tKe  Parish  of  St.  Leonard,  Eastcheap. 
The  first  rate  was  made  on  the  26th  of  March,  1843, 
and  another  rate  was  made  on  the  9ih  of  June,  1^4-1. 


'W 


»H.^Ik.  ;«»<««•«■>. 

Frederick  Prirk». 

18th  May.  18«. 

In  the  Parish  of  St.  Edmund  the  King. 
The  only  rate  was  made  on  the  20th  of  June,  18K. 


.»,.,„*-.. 

i>»yol>Mi.».>-M 

Fred*  rick  Braokart. 

24th  Mbt,  181 1. 

Ueaij  JoHph  Buber. 

Sunedate. 

Robert  Uamelt. 

6th  Febnury.  1841. 

Robert  Colem«n. 

24th  May.  1844. 

WiUUm  Stone  EUi». 

6th  Febmary,  1844. 

George  Nolile. 

;tb  June.  1844. 

Thorn  B9  Dominick. 

Suoe  date. 

James  Teighe. 

Suae  date. 

Henry  Tucker. 

6th  February.  IS44. 

Williim  Webb. 

a4th  May,  1844. 
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1844.      Another  rate  was  made  on  the   10th  of  April, 
1844. 


Name  qfthe  party  ekUming, 

Date  qfckUm  to  be  rated. 

Jamen  Grafftey. 

7th  March,  1844. 

In  the  Parish  of  St.Peter-le-Poor. 
The  first  rate  was  made  on  the  21st  of  January,  1844. 
The  other  rate  was  made  on  the  28th  of  June^  1844. 


Name  of  the  party  daiming. 

Date  qf  claim  to  be  rated. 

James  Izod. 

25th  May,  1844. 

The  appeals  in  these  last-mentioned  cases  were  likewise 
consolidated  with  that  of  Richard  Lockey. 

M.  D.  Hill  {Wordsworth  was  with  him),  for  the  appellant. 
The  30th  section  of  the  2  Will.  4,  c.  45  (31),  confers 


(31)  Which  enacte,  "that,  in 
every  city  or  borough  which  shall 
return  a  member  or  members  to 
serve  in  any  future  parliament,  and 
in  every  place  sharing  in  the  elec- 
tion for  such  city  or  borough,  it 
■hall  be  lawful  for  any  person  occu- 
pying any  house,  warehouse,  count- 
ing-house, shop,  or  other  building, 
either  separately  or  jointly  with  any 
land  occupied  therewith  by  him  as 
owner,  or  occupied  therewith  by 
him  as  tenant  under  the  same  land- 
lord, in  any  parish  or  township  in 
which  there  shall  be  a  rate  for  the 
relief  of  the  poor,  to  claim  to  be 
rated  to  the  relief  of  the  poor  in  re- 
spect of  such  premises,  whether  the 
landlord  shall  or  shall  not  be  liable 
to  be  rated  to  the  relief  of  the  poor 
in  respect  thereof;  and,  upon  such 


occupier  so  claiming  and  actually 
pajdng  or  tendering  the  full  amount 
of  the  rate  or  rates,  if  any,  then  due 
in  respect  of  such  premises,  the 
overseers  of  the  parish  or  township 
in  which  such  premises  are  situate 
are  thereby  required  to  put  the 
name  of  such  occupier  upon  the 
rate  for  the  time  being;  and,  in  case 
such  overseers  shall  neglect  or  re- 
fuse so  to  do,  such  occupier  shall 
nevertheless  for  the  purposes  of  this 
act  be  deemed  to  have  been  rated 
to  the  relief  of  the  poor  in  respect 
of  such  premises  from  the  period  at 
which  the  rate  shall  have  been  made 
in  respect  of  which  he  shall  have  so 
claimed  to  be  rated  'as  aforesaid : 
Provided  always,  that,  where  by 
virtue  of  any  act  of  parliament  the 
landlord  shall  be  liable  to  the  pay- 


1845. 

Wanset 

Appellant, 

Pbrkins 

Respondent. 

lBoekev'9 

CSM.] 


AppelUnI, 


"SSC 


RKOIflTBATtON  CABBB, 

upon  the  OTcneers  a  Btatotory  power  to  alter  an  exiiting 
rate  b;  the  insertion  of  the  names  of  additional  partiei 
claiming  to  be  rated.  The  right  obtained  by  the  claim  ii 
coincident  with  the  continuation  of  the  party's  occnpatioD; 
if  it  be  not  complied  with,  the  claimant  ought  not  to  be 
damnified  by  the  neglect  of  the  overseers.  There  can  be  bo 
rcasou  why  a  cliiim  should  be  operative  for  two  or  three 
rates,  and  not  for  more.  [Tindal,  C.  J. — How  does  it  ap- 
pear that  it  ia  operative  for  two  or  three  rates  ?  The  ques- 
tion is,  whether  tbe  claim  ia  good  for  more  than  the  rate 
in  force  at  the  lime  the  claim  is  made.]  The  words  of  the 
section  are  express,  that  if,  after  a  claim  to  be  rated,  tbe 
overseers  neglect  or  refuse  to  put  a  party  on  the  rate,  be 
"shall,  nevertheless,  for  the  purposes  of  this  act,  be  deemed 
to  have  been  rated  to  the  relief  of  the  poor  in  respect  d 
such  premises  yVom  the  period  at  which  the  rate  shall  hire 
been  made,"  &c.  [Tindal,  C.  J. — You  construe  that  W 
mean — from  that  period  for  ever  after  ?]  At  least  so  long 
as  be  continues  in  the  occupation  of  the  premises.  lErlt, 
J. — Suppose  the  overseers  put  his  name  on,  and  afterwatdi 
omit  it  ?]  The  Btatnte  makes  no  provision  for  such  a  cue. 
[Tindal,  C.  J. — The  party  is  not  only  to  claim,  but  also  to 
tender  or  pay  the  rate,  if  due,]  The  case  finds  that  no 
rate  was  due  at  the  time  of  the  respective  claims  to  be 
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shews  that  no  prospective  limits  to  the  e£Pect  of  the  claim 
were  contemplated.  It  cannot  be  meant  that  the  claim  is 
to  be  repeated  every  time  a  fresh  rate  is  made.  [Tindal, 
C.  J. — ^Why  not  ?  The  payment  of  the  rate  is  to  be  made 
every  time.  If  one  claim  were  sufficient^  the  party  could 
not  be  required  to  pay  the  subsequent  rates^  and  he  might 
keep  them  in  his  pocket.  One  set  of  overseers  would  go 
out^  and  their  successors  would  not  know  what  had  been 
done.  It  is  something  like  the  antient  practice  of  preserv- 
ing a  right  by  continual  claim.] 


1845. 

Wansey 

Appellant, 

pIbrkins 

Respondent. 

lLoekey*9 

Cue.] 


Hvmfrey  {Grove  was  with  him)^  for  the  respondents,  was 
stopped  by  the  Court. 

TiNDAL,  C.  J. — There  is  nothing  whatever  in  the  objec- 
tion. The  decision  of  the  revising  barrister  must  be 
affirmed :  and,  the  case  being  so  plain,  it  must  be  affirmed 
with  costs. 

The  rest  of  the  Court  concurring — 


Decision  affirmed,  with  costs. 


HEOI8TB&TIOK   CASES, 


ooter  doot  of 
tlie  hoiuff,  the 
Undlord  bini- 


George  Wansey,  Appellant;  Robert  Tbomas  Pimiss, 
Respondent. 

Th«nJay.  [James  Hill's  Case.'] 

JttH.  2Srd.  T 
o™  who  ha*  J  AilES  HILL  duly  gave  notice  to  the  overseers  of  tlie 
o™m>ti™'of  K  pariBli  of  St.  Johu-t he- Baptist  tbat  he  claimed  to  tave  bk 
-  -  home,  name  inserted  in  the  list  made  by  them  of  persons  entitled 
to  vote  in  the  election  of  members  for  the  city  of  London; 
and  in  his  notice  of  claim  he  stated  the  particnlnrs  of  la 
qualification  to  be,  "  three  rooms,  1 6,  Budge  Row." 

The  revising  barrister  decided  that  the  said  James  HiD 
was  not  entitled  to  have  his  name  inserted  in  the  said  tst 
of  voters,  subject  to  the  opinion  of  tlic  Court  npon  the  &t- 
lowing  case; — 

The  claimant  occupied  the  whole  of  the  second  floor  in  i 
house  No.  16,  Budge  Row,  which  floor  consisted  of  three 
rooms  which  were  in  the  esclusive  occupation  of  the  sad 
claimant,  and  were  occupied  by  him  as  a  dwcUiDg-pha 
and  a  printing-office.  The  claimant  occupied  the  n 
question  as  tenant  to  one  Knight,  who  occupied  the  shop  I 
and  first  floor  in  the  said  house,  and  who  resided  tl 
The  outer  or  street  door  of  the  house  was  kept  closed^i 
the  s 
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Smedley,  Respondent,  ante,  p.  907,  7  Man.  &  Or.  85 ;  as  18-^5. 
here  the  claimant  had  the  perfect  and  exclusive  occupa-  wanset 
tion  of  the  three  rooms ;  and  they  would  constitute  a  suffi-  Appellant, 
dent  building  within  the  principle  of  Wright,  Appellant,  ReqK>ndent. 
The  TownrClerk  of  Stockport,  Respondent,  7  Scott,  N.  R.  imwTcMt.'] 
561,  5Man.  &0r.  33.  The  claimant  had  the  key  of  his 
own  apartments :  no  one  had  any  right  there  but  him- 
self. The  claimant  had  also  the  key  to  the  outer  door; 
and  it  must  be  inferred  that  it  was  part  of  the  original 
contract  that  he  should  have  it.  This  case  consequently 
does  not  differ  from  one  where  there  is  no  outer  door, 
as  in  the  case  of  chambers;  for,  there  can  be  no  real 
distinction  between  a  building  which  has  no  outer  door, 
and  one  where  the  claimant  has  command  of  the  outer  door 
for  ingress  and  egress.  The  fact  of  there  being  an  outer 
door  in  the  present  case,  therefore,  can  be  of  no  importance. 
If  it  were  a  swing  door,  it  would  clearly  make  no  difference ; 
and  the  fastenings  can  make  none,  as  the  claimant  has  a 
right  to  open  them  at  all  times  at  his  free  will  and  pleasure. 
The  principle  for  deciding  cases  like  the  present  should  be, 
that,  where  a  party  has  the  exclusive  possession  of  a  room 
of  the  requisite  value,  and  the  constant  right  of  access 
thereto,  he  is  entitled  to  the  franchise.  For  many  pur- 
poses, the  criterion  applicable  to  cases  of  burglary  may  be 
inapplicable  to  these  cases,  but  not  for  all.  The  occupier 
of  a  part  of  a  house  is  protected,  whether  the  house  is  de- 
scribed in  an  indictment  as  his  own  house,  or  as  that  of 
his  landlord.  [Cresswell,  J. — Your  argument  is,  that  the 
landlord  was  not  the  occupier  of  the  whole  house.]  T^  He 
could  not  be  the  occupier  of  the  whole,  inasmuch  as  the 
rooms  in  question  were  clearly  in  the  exclusive  occupation 
of  another  party. 

Humfrey  (Grove  was  with  him),  for  the  respondent. — 
The  case  is  defective  in  not  containing  any  statement  as 
to  the  value  of  the  rooms;  the  value  is  part  of  the  ''  suffi- 

▼OL.  YIII.  8  8  8 
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1846.  ciency  of  the  quftlificatioD,"  aa  to  which  it  ia  ttated  tlte 
^^Xm  question  was  raised.  [Tindal,  C.  J.  —  As  I  andenttnd 
Appellant,  tj^e  statement,  it  means  that  the  only  qaestion  was,  vbe- 
Kcspcmdnit.  tber  the  occupation  was  sufficient.]  The  claimaDt  caimot 
iBiir*  Owe.]  be  said  to  have  had  the  exclusiTe  occupation  of  the  roomi 
as  against  his  landlord.  It  is  not  stated  that  he  hid  a 
right  to  the  key  of  the  outer  door  noder  the  terms  ol  the 
original  contract :  it  was  probably  only  a  peimissiTe  right 
that  he  exercised.  In  the  case  of  Jioui/  Oceiipt «r«,  Alcock*! 
Reg.  Cas.  2,  the  Irish  Judges  he\d  tbnt  two  penons,  not 
joint-tenants,  occupj-ing  different  parts  of  the  same  hoaif 
each  part  being  of  the  clear  yearly  value  of  10/.,  could  not 
be  permitted  to  register.  [Erie,  J. — The  Irish  reform  acl, 
3  &  3  Will.  4,  c.  88,  contains  no  provision  as  to  joint-tenauu. 
Cresmcell,  J. — The  substance  of  the  decision  in  thai  aire 
is,  that  two  joint  occupiers  are  not  entitled  to  be  registct- 
ed,  under  words  equivalent  to  those  of  the  27tb  section  of 
the  2  Will.  4,  c.  45.]  Where  the  owner  of  a  house  occu- 
pies part  of  it,  and  underlets  the  rest,  bis  tenant  is  alvap 
considered  as  a  lodger,  and  as  having  no  right  to  rote.  In 
Fludler  V.  Lombe,  Cas.  temp.  Hard.  307,  the  question  wm, 
as  to  the  right  of  certain  persons  to  vote  as  Aouseholdert  ia 
corporate  elections  for  the  city  of  London  {under  the  ils- 
tute  11  Geo.  1,  c.  18),  and  Lord  Hardwicke  said: — "To 
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did  not^  bat  severally  opened  into  the  staircase^  it  might  be        1845. 
argued^  supposing  the  occupation  to  be  sufficient^  that  they      wInsby 
were  three  separate  buildings;  and  then  it  might  be  a     Appellant, 

t  t     *  •  Jr KRKIN8 

question  whether  they  could  be  joined  together  for  the  Respondent, 
purpose  of  making  a  qualification.]  The  proper  test  is,  imifg  Chw.] 
whether  a  party  can  go  from  one  part  of  his  premises  to 
another  part^  without  going  upon  the  premises  of  another 
person.  That  was  the  point  in  Wright,  Appellant,  The 
Toum-Clerk  of  Stockport ^  Respondent^  7  Scott,  N.  R.  561, 
5  Man.  &  Gr.  83^  which  is  very  distinguishable  from  the 
present  case. 

HiU,  in  reply. — The  landlord  and  tenant  in  this  case  are 
both  upon  the  same  footing.  The  second  floor^  occupied 
by  the  claimant^  is  as  much  a  separate  house  as  a  set  of 
chambers.  There  is  no  reason  to  suppose  that  the  three 
rooms  were  so  separated  as  to  constitute  three  distinct 
buildings.  The  case  cited  from  Alcock^s  Reg.  Cas.  2,  has 
no  bearing  upon  the  present :  but  that  of  Wright,  Appel- 
lant, The  Town-Clerk  of  Stockport,  Respondent,  is  a  strong 
authority  for  the  appellant.  In  that  case  there  was  an 
outer  door,  which  was  not  locked:  here,  although  the  outer 
door  is  locked,  it  is  not  so  as  against  the  claimant.  It 
would  be  dangerous  to  act  upon  a  supposed  analogy  de- 
rived  from  burglary  cases.  The  doctrine  in  settlement 
cases  proceeded  upon  the  same  principle,  treating  the 
owner  of  the  house  as  the  pater  familias.  That  principle 
was  drawn  firom  the  doctrine  relating  to  burglary,  in  which 
case  the  leaning  would  be  in  favorem  vitse;  as  here  it  ought 
to  be  in  favour  of  the  franchise.  The  fact  of  the  landlord 
residing  or  not  in  the  house,  introduces  no  essential  dis- 
tinction: there  is  no  reason  why  the  franchise  of  the  tenant 
should  depend  upon  the  circumstance  of  the  landlord's 
choosing  or  not  to  reside  on  the  premises. 

TiNDAL,  C.  J. — If  the  portion  of  the  premises  in  the  oc- 

s  8  s  2 
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1845.  cupatioQ  of  this  claimaat  were  so  completely  divided  from 
Wasibt  ^^^  '^^  ^^  ^^^  house  that  the  landlord  had  given  up  to  tlie 
Appellant,      tenant  all  dominion  over  it,  the  case  vould  have  been  dit 

PiKEIKS 

RMpooiUnt.  ferent.  But  here,  the  claimant  is  let  into  possesuon  of  the 
[isiei  Qm.}  second  fioor,  the  landlord  himself  retaining  po8sessi<ni  of 
the  rest  of  the  house.  This  puts  the  claimant  in  the  cod- 
dition  of  a  mere  lodger  or  inmate.  The  relative  poutini 
of  such  a  party  to  the  owner  is  well  known.  In  this  OM 
the  landlord  remains  the  occupier  of  the  hoose ;  and  tlie 
claimant,  who  is  a  lodger,  is  not  within  the  contemplaticHi 
of  the  act.  I  therefore  think  the  decision  of  the  baniita 
was  right,  and  must  be  affirmed. 

Cresswell,  J. — The  Court  has  already  ^ven  its  <qiiiiian 
upon  this  point  in  two  cftses — Pitts,  Appellant,  Siwrffcy, 
Respondent,  ante,  p.  907,  7  Man.  &  Gr.  85,  and  Score, 
Appellant,  Huggetl,  Respondent,  ante,  p.  919,  7Man&Gr. 
95  ;  and  the  argnment  of  Mr.  Hill  has  failed  to  convince 
me  that  that  opinion  was  wrong. 

Erle,  J. — The  distinction  is  pointed  out  in  Faa  ». 
Grafton,  2  Ring.  N.  C.  617,  3  Scott,  66,  and  Monh  v. 
Dykes,  4  M.  &  W.  567 :  and  see  Kearney's  Case,  Alco**"* 
Reg.  Cas. ; 


8  vicTOBiiB.  983 

1845. 


Baoe^  Appellant ;  Perkins,  Respondent.  Thursday, 

■w^  Jan.  2Zrd» 

KOBERT  THOMAS  PERKINS  duly  objected  to  the  The  ciainMnt 

,  ...  occupied  three 

name  of  William  Bage  being  retained  in  the  list  of  persons  rooms  on  the 
entitled  to  vote  in  the  election  of  members  for  the  city  of  ^^^  ^  whidi 
London.    The  revising  barrister  decided  that  the  name  of  the  landlord 

°  resided;  he 

the  said  William  Bage  ought  to  be  expunged,  and  there-  had  a  key  to 
upon  expunged  the  said  name  firom  the  said  list,  subject  to  there  was  no 
the  opinion  of  the  Court  upon  the  following  case : —  mm^ionbc- 

The  name  of  the  said  William  Bage  was  inserted  in  the  ^^^  ^^  *)»«« 

.  rooms,  each 

list  of  voters  for  the  parish  of  St.  Edmund  the  King,  in  the  having  a  sepa. 

said  city,  in  respect  of  the  occupation  of  "  three  rooms,  7  opening  upon 

and  8  Three  Kings  Court."  ?^-^eid. 

The  said  William  Bage  rented  and  resided  in  three  that  he  was  not 

-         -        entitled  to  be 

rooms  situated  in  the  first-floor  of  a  house  numbered  7  registered, 
and  8  Three  Kings  Court.  There  was  no  internal  commu- 
nication between  the  said  rooms,  each  having  a  door  open- 
ing upon  the  landing-place.  The  said  William  Bage  paid 
8«.  a  week  for  the  said  three  rooms :  but  it  was  not  proved 
to  the  satisfaction  of  the  said  revising  barrister  that  any 
one  of  the  said  three  rooms  was  of  the  clear  yearly  value  of 
not  less  than  10/. 

The  landlord  resided  in  the  said  house,  and  he  and  the 
said  William  Bage  had  each  a  key  to  the  outer  or  street 
door  thereof. 

No  other  question  was  raised  in  the  case  except  as  to 
the  nature  of  the  qualification. 

Upon  that  question  three  points  were  raised  on  behalf 
of  the  objector- 
First,  that  the  qualification  as  stated  in  the  said  list  was 
insufficient  in  law,  and  that  the  revising  barrister  ought 
thereupon  to  expunge  the  name  of  the  said  William  Bage 
from  the  said  list,  under  s.  40  of  the  6  &  7  Vict.  c.  18. 
The  revising  barrister  decided  that  the  said  qualification 


Baob 
\ppdUnt, 
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as  stated  in  the  said  list  was  not  insufficient  in  law,  inu- 
much  as  three  rooms  might  constitute  a  "  house,"  a  "  ware- 
AppelUnt,  house,"  a  "counting-house,  or  a  "shopj"  and  that  at  most 
it  was  but  such  an  inaccurate  description  of  the  said  qnali* 
fication  as  the  revising  barrister  had  power  to  change,  far 
the  purpose  of  more  clearly  and  accurately  defining  the 
sHrne,  under  the  first  proviso  of  the  same  section. 

Secondly,  that  the  nature  of  the  said  premises  in  tfaa 
occupation  of  the  said  William  Bage  did  not  constitute  » 
siitScient  qualification  in  law ;  that  is  to  say,  that  the  snd 
premises  did  not  constitute  a  "  house,  warehoiue,  coontiB^ 
house,  shop,  or  other  building,"  within  the  meaoing  of 
6.  27  of  the  2  Will.  4,  c.  45. 

Thirdly,  that,  supposing  the  said  occnpatioa  «u  nut 
insufficient,  each  of  the  three  rooms  must  be  considetedM 
n  separate  building;  and  that,  no  one  of  the  said  rooms 
being  of  sufficient  value  to  confer  the  qualification,  th^ 
could  not  be  joined  together  for  the  purpose  of  mskiQ^  up 
that  value. 

The  revising  barrister  decided  in  favour  of  the  party 
objecting,  upon  the  last  two  points. 

If  the  Court  should  reverse  the  decision  of  the  revising 
barrister  upon  the  last  two  points,  but  should  affino  it 
njion  the  first  point,  the  name  of  the  sfiid  William  Bage 
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1845. 

Crocker^  Appellant ;  The  Overseers  of  Lambeth, 

Respondents.  Thunday, 

A  Jan,  2dr<i. 

/VT  a  Court  held  before  John  Deedes,  Esq.,  one  of  the  One  who  has 
barristers  appointed  to  revise  the  lists  of  voters  for  the  occupation  of 
borough  of  Lambeth,  George  Crocker  duly  claimed  to  be  \^^  ^^ 
inserted  in  the  fist  of  voters  for  the  borough  of  Lambeth,  in  possesses  a  key 

to  the  outer 

respect  of  his  occupation  of  the  first-floor  of  a  house  num-  door  of  the 
bered  36,  in  North  Street,  in  that  borough.     Crocker  occu-  i^Xi'rd  him- 
pied  the  first-floor  of  that  house,  consisting  of  two  rooms,  "clf  residing  on 

,  ,        ,  .  the  premises,  is 

with  his  wife  and  family,  for  the  purpose  of  residence,  at  a  not  entitled  to 
weekly  rent  of  5«.  6c/.,  as  tenant  to  a  person  of  the  name  «  voter, 
of  Montgomerie,  and  had  done  so  for  nearly  two  years. 
The  house  belonged  to  a  lady,  and  the  whole  of  it  was  let 
by  her  to  Montgomerie,  who  was  a  yearly  tenant  of  the 
whole  house.  He  occupied,  lived,  and  slept  upon  the 
ground-floor  of  the  house ;  and  the  second  floor  was  also 
let  by  him  at  a  weekly  rent  to  other  occupiers.  There  was 
one  outer  door  to  the  house,  opening  to  the  street.  That 
door,  which  was  kept  shut,  was  the  only  means  of  entrance 
to  Montgomerie  and  to  the  other  occupiers :  each  had  a 
key,  and  each  had  at  all  times  uncontrolled  egress  and 
ingress  by  means  thereof.  There  was  no  inner  door  se- 
parating the  first-floor  occupied  by  Crocker  from  the  other 
parts  of  the  house,  except  the  doors  of  his  rooms,  which 
opened  upon  the  common  staircase  and  passage  of  the 
house.  Across  the  yard  at  the  back  of  the  house  was  a 
wash-house,  part  of  the  premises,  which  was  used  in  com- 
mon by  Montgomerie  and  the  other  occupiers.  Mont- 
gomerie had  always  been  rated  for  the  whole  of  the  house, 
until  Crocker  claimed  to  be  rated  in  respect  of  his  occupa- 
tion as  aforesaid.  That  claim  was  duly  made  in  conformity 
with  the  provisions  of  the  statute  in  that  respect ;  and  all 


9to 


'■Th. 
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poor-rates  required  to  be  paid  in  respect  of  the  house  had 
been  paid. 

It  was  decided  by  the  barriater  that  the  premises  occa-  . 
■  pied  by  Crocker  were  of  sufficient  valae,  and  that  he  wm 
sufficiently  rated,  and  the  rates  paid,  to  entitle  him  to 
have  his  name  placed  upon  the  register  in  these  respecta: 
and  in  support  of  the  claim  it  "was  further  contended  ttat 
in  point  of  Ian'  the  claimant  was  entitled  to  have  his  name 
put  upon  the  register  as  the  occupier  of  *a  house,  or  of  > 
first-floor,  or  part  of  a  liouse,  or  of  a  building.  No  ques- 
tion arose  as  to  the  sufficient  accuracy  of  the  description  of 
the  premises  in  tlie  claim. 

The  barrister  was  of  opinion  that  tbe  fact  of  Mont- 
gomerie  being  tenant  of  the  whole  house,  and  residing  in 
part  of  it  under  the  above  cirumstauces,  disentitled  the 
claimant  to  have  hia  name  put  upon  the  list  of  voters,  and 
therefore  disallowed  the  claim. 

If  the  Court  should  be  of  opinion  that  the  claimant  wu 
not  entitled  to  have  iiis  name  put  upon  the  list  of  Toten 
for  the  borough  of  Lambeth,  the  above  decision  was  to  be 
confirmed;  if  otherwise,  to  be  reversed. 


Channel!,  Scijeant,  for  the  respondents,  no  one  appe>^ 
iiig  for  the  appellant,  prayed  that  the  decision,  which  tani«d 
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Allen,  Appellant ;  House,  Respondent.  Thurgdi^, 

A  Jan,  23rd. 

T  a  Court  held  before  Charles  Saunders,  Esq.,  the  bar-  In  a  boron^ 

rister  appointed  to  revise  the  lists  of  persons  entitled  to  ^^'madc^out 
vote  in  the  election  of  members  to  serve  in  parliament  for  ^^  ^^  oyer- 

*^  seen — one  of 

the  borough  of  Taanton,  the  following  case  was  stated  for  parties  cn- 

.,  .    .         i..i«    ri        .  titled  to  be  re- 

tne  Opmion  of  this  Coujrt : —  gistered  under 

Subject  to  the  condition  of  registration,  the  right  of  ^5  ^^j  *^ 
voting  for  members  to  serve  in  parliament  for  the  borough  ^^^  ®^  P<*^ 

^y ai UtiB'      vL  uO" 

of  Taunton  is  only  in  the  occupiers  of  property,  by  virtue  tice  of  objection 
of  the   statute  2  WilL  4,  c.  45,   and  in  certain  persons  a  party  being 
within  a  part  of  the  parish  of  St.  Mary  Magdalene,  quali-  ^^^of  ™. 
fied  according  to  the  usage  of  the  borough  as  potwallers.  «>»"  entitled  to 

Tote  ai  Aotite- 

A  potwaller,  according  to  such  usage,  is  considered  to  be  Ao/<f«r«  in  the 
"  one,  whether  he  be  a  householder  or  lodger,  who  has  the  ia^uffident    ' 
sole  dominion  over  a  room  with  a  fire-place  in  it,  and  who  t^^o'^g^^**** 

*^  '  words "  as 

furnishes  and  cooks  his  own  diet  at  his  own  fire-place,  or  householders" 

m  m  '  t  »      t  1  1*1/*         ^^  not  occnr  in 

at  some  other  place  within  the  same  house,  at  which  fire-  the  form  given 
place  he  has  a  legal  right  so  to  do,  and  who  has  actually  ^J^.i8.  it 
cooked  his  diet  at  such  fire-place.^'  "<>*  appearing 

^  that  the  partj 

At  the  Court  of  revision  the  overseers  of  the  parish  of  oonld  have 
St.  Mary  Magdalene  produced  a  list  (which  had  been  duly  yenienced  or 
made  out  and  published)  according  to  the  form  No.  3.  JJ^^^^^ 
prescribed  in  schedule  (B.)  annexed  to  the  act  of  6  &  7  Vict,  ti^ose  words. 
c.  18,  of  persons  entitled  to  vote  in  respect  of  property 
occupied,  by  virtue  of  the  2  Will.  4,  c  45,  and  another 
list  which  had  been  duly  made  out  and  published  of  per- 
sons entitled  to  vote  in  respect  of  rights  other  than  those 
conferred  by  the  last-mentioned  statute.     In  the  latter 
list,  the  names,  places  of  abode,  and  qualification  of  the 
voters  were  inserted,  and  the  nature  of  the  qualification 
was  described  by  the  words  "  a  potwaller.^' 
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In  the  list  of  occupiers  the  name  of  John  Allen  nt 
entered  as  follows : — 


HOCSE  ' 
BopoQclrnC. 


«!. 

I<l«V4ab. 

i-<V<r«,«*«dM*«L 

AUen,  John. 

E«it  Street, 

E^B«^ 

His  name  was  not  in  the  potwallera'  list,  nor  hadte 
claimed,  nor  was  he  entitled,  to  be  inserted  in  that  list,  or 
in  the  list  of  voters  for  any  other  parish  within  theborougli. 
Thomas  House,  a  person  on  the  list  of  voters  for  ihe 
borough,  appeared  at  the  Court  of  revision  as  an  objector 
to  the  name  of  the  appellant.  It  was  proved  that  lie  had 
given  the  proper  notice  of  objection  to  the  overseers,  "b 
had  duly  published  it,  and  that  he  bad  given  before  tlic 
2ath  of  August  a  notice  in  this  form  following  : — 
"  To  Mr.  John  Allen,  of  East  Reach,  South  side, 
"  I  hereby  give  you  notice  that  I  object  to  yonr  ame 
being  retained  on  the  list  of  persons  entitled  to  vote  is 
householders  in  the  election  of  members  for  the  boroogli 
of  Taunton.     Dated  the  23rd  day  of  August,  1 844 

(Sir/ned)     "  Thomas  House,  of  Silver  Street,  TauDton, 

"  On  the  list  of  voters  for  the  parish  of  St.  Mwj 

Magdalene,   as   a    potwaller,    and    described 
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Allen 
Appellant, 

House 
Respondent. 


sufficient^  and  required  it  then  to  be  proved  that  the  1845. 
appellant  so  objected  to  was  entitled  on  the  last  day  of 
July  then  next  preceding  to  have  his  name  inserted  in  the 
list  of  voters  in  respect  of  the  qualification  described  in 
such  list.  The  qualification  was  not  proved^  and  the  name 
of  the  appellant  was  expunged  from  the  list :  whereupon 
the  appellant  gave  notice  that  he  was  desirous  of  appealing 
against  the  decisiou  of  the  revising  barrister  upon  the  suf- 
ficiency of  the  said  notice  of  objection  in  point  of  law. 

[At  the  same  Court  the  names  of  twenty-one  other 
persons  were  expunged  from  the  list  of  voters  under  pre- 
cisely similar  circumstances^  the  validity  of  the  objections 
determined  by  the  revising  barrister  depending  and  having 
been  decided  by  him  upon  the  same  point  of  law  (if  so  it 
be)^  and  the  parties  respectively  when  called  upon  not 
baving  proved  their  qualifications  as  described  in  the  list 
These  cases  (the  parties  having  given  notice  of  their  inten- 
tion to  appeal)  were  consolidated  with  the  above.] 

The  question  for  the  Court  was,  whether  the  notice  in  Question, 
form  aforesaid  given  by  the  objector  to  the  appellants  was 
under  the  circumstances  sufficient :  if  it  were,  the  register 
was  to  remain  unaltered ;  if  it  were  not,  the  names  of  the 
several  appellants  were  to  be  added  to  it  in  respect  of  the 
qualifications  described  in  the  list  appended  to  the  case. 

Prefixed  to  the  case  was  an  introductory  statement,  in 
which  all  the  facts  in  the  case  itself  were  recapitulated. 
It  also  stated  that  the  notices  to  the  overseers  were  all 
worded  in  a  manner  similar  to  the  notices  to  the  parties; 
and  the  manner  in  which  the  objection  was  taken  was 
stated  as  follows  : — 

^^  An  objection  was  taken  to  the  preceding  notices ;  and 
it  was  contended  before  me,  on  the  part  of  the  several 
appellants,  that  the  notices  were  bad  in  point  of  form,  and 
not  sufficient  to  put  the  appellants  on  the  defence  of  their 
franchise,  inasmuch  as  the  notices  did  not  point  out  with 
sufficient  certainty  to  which  of  the  two  lists  of  electors  thqr 
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referred,  as  they  ought  to  have  done,  in  order  tliat  the 
party  objected  to  might  know  to  which  of  the  two  qualifi- 
cations the  objectlous  applied,  and  the  nature  of  the  d> 
feuce  they  should  have  recourse  to  in  order  to  substandste 
their  right;  and  also  that  the  objector  was  bound  by  sec- 
tion 17of  tlic6  &  7  Vict.  c.  18,  to  frame  his  notices  to  the 
parties  in  the  precise  words  of  the  form  numbered  II.  in 
schedule  (B.). 

Kinglake,  Serjeant,  for  the  appellant. — The  diSerente 
between  this  case  and  that  of  tVansey,  Appellant,  Pa- 
kim,  Respondent  {Quigley'a  Case),  ante,  p.  954,  is,  tbi, 
in  tliis  borough,  the  overseers  have  to  make  out  two  ili»- 
tiuct  lists  of  voters.  [Cressweli,  i . —  The  objection  is, 
that  the  notice  referred,  not  to  a  wrong  list,  bol  to 
a  non-existing  list;  as,  strictly  speaking,  there  is  no  list 
of  householder 8. '\  The  objector  baa  not  comphed  «it^ 
the  form  given  by  the  statute.  He  baa  referred  to  a  list 
by  a  term  which  is  dubious,  uncertain,  and  ambiguous  in 
its  meaning.  It  may  be  said  that  the  term  "  householder," 
in  its  popular  sense,  is  the  same  as  "  occupier  of  a  honst ;" 
but  it  is  not  the  occupation  of  a  house  alone  that  coofai 
the  franchise.  And  the  term  householders  is  as  applicable 
to  potwnllers  as  to  parties  having  the  new  franchise  under 
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hooseliolders^  the  notice  would  certainly  have  been  wrong. 
You  say  it  is  equally  wrong  in  describing  the  party  objected 
to  as  being  on  that  list.]  Precisely  so :  in  fact  there  is  no 
such  list. 
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1845. 

Allbn 
Appellant, 

HODSS 

Respondent. 


Cockbum,  for  the  respondents,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — It  appears  to  me  that  this  is  substan- 
tially a  good  notice,  notwithstanding  the  insertion  of  the 
words  "  as  householders.''  K  the  insertion  of  those  words 
could  by  possibility  have  misled  the  party  objected  to,  then 
the  notice,  not  being  in  strict  compliance  with  the  form 
given  in  the  act,  would  have  been  bad.  K  the  form  had 
been  exactly  followed,  it  would  have  merely  said,  ''I  object 
to  your  name  being  retained  on  the  list  of  persons  entitled 
to  vote  in  the  election  of  members,''  &c.  Here  the  ob- 
jector has  stated  every  word  that  is  given  in  the  form,  and 
has  inserted  some  that  are  not  there.  I  think,  however, 
that  the  principle  utile  per  inutile  non  vitiatur  applies,  it 
not  being  shewn  that  the  party  was  misled,  or  that  he 
was  put  to  any  inconvenience  or  extra  expense.  In  com- 
mon parlance,  the  list  in  question  was  made  out  in  respect 
of  10/.  householders. 


Cresswell,  J. — If  this  departure  firom  the  prescribed 
form  had  been  calculated  to  invite  the  attention  of  the 
party  to  a  wrong  list,  I  think  the  notice  would  have  been 
bad.    But  this  notice  could  not  possibly  have  that  effect. 

Erle,  J. — I  am  also  of  opinion  that  this  notice  was 
sufficient :  the  party  could  not  have  been  misled  by  it. 

Cockbum,  for  the  respondents,  submitted,  that,  as  the 
objection  was  of  so  purely  technical  a  nature,  and  the  Court 
had  not  thought  it  necessary  to  hear  counsel  in  support  of 
the  barrister's  decision,  it  should  be  affirmed  with  costs. 
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IS45,  TrSDAL,  C,  J. — Wbere  we  hear  only  one  side,  and  lie 

'  case  is  bo  clear,  1  think  the  succeaafol  party  ought  to  h»Te 

Apptlluii,      hia  costs. 

BeciaioQ  affirmed,  with  cost*. 


Wansev,  Appellant ;  Tue  OvERSEEita  or  St.  Petek-u- 

Mosdafi,  PtioH,  Respondeuta. 

/on.  27//i.  J 
whereodther  JOHN  VAUGHAN  duly  gave  notice  to  the  oveneenof 
thc'^'^rbt  ^^^  P«™'i  of  St.Peter.!e-Poor,  in  the  city  of  Loudon,  tint 
'h™r'"'"' h'-  ^^  claimed  to  have  his  name  inserted  in  the  list  roadebr 
will  not  be  re-  tbem  of  persons  entitled  to  vote  in  the  election  of  meinben 
the  p&rt;  seek-  for  the  Said  city,  and  in  his  notice  of  claim  he  stated  In 
iiSi^r^"7"  quahfication  to  be,  "Offices,  No.  26,  Austin  Frian." 
«ccooni.  for  hig  Thg  revising  harrister  (T.  J.  Arnold,  Esq.)  derided  thd 
Biracnce  when  . 

the  CMC  was       tho  Said  Jofan  Yaughan  was  not  entitled  to  hare  his  Dame 

inserted  in  the  said  Ust  of  voters,  subject  to  the  opinion  of 
the  Court  upon  the  following  case : — 

The  only  question  raised  in  the  case  was  as  to  the  efficct 
to  he  given  to  a  claim  to  be  rated  to  the  relief  of  the  poor 
made  by  the   said  John  Vaughan    under   the   followiaj 
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except  in  so  far  as  the  Court  of  Common  Pleas  may  con- 
sider him  to  have  been  so  rated  under  the  circumstances 
hereinafter  stated^  or  upon  the  said  rate  made  upon  the 
28th  of  June. 

On  the  27th  of  June,  1844,  the  said  John  Vaughan 
served  upon  the  overseers  a  written  claim  to  be  rated  in 
respect  of  the  said  premises,  which  last-mentioned  claim 
was  dated  the  18th  of  June,  1844.  No  rate  was  at  that 
time  due  in  respect  of  the  said  premises.  The  overseers 
thereupon  made  an  entry  or  memorandum  in  the  rate- 
book after  the  entry  of  the  allowance  by  the  justices  of  the 
said  rate  made  upon  the  21st  of  January,  in  the  following 
form : — 

Since  making  the  foregoing  rate,  the  following  claims 
to  be  rated  have  been  received.  [Then  followed  a  list  of 
forty-seven  names,  among  which  was  the  following.] 


39 

D&t9i^  claim. 

Nmneqfpmrt^. 

Plact  t^f  abode. 

June  18. 

« 

John 
Vaughan. 

Grove     Ter- 
race, Peck- 
ham. 

Coanting- 
house. 

at  26,  AuBfein 
Friars. 

It  was  contendied,  on  the  behalf  of  the  said  John  Vaughan, 
that  the  said  entry  or  memorandum  made  by  the  overseers 
at  the  end  of  the  said  rate  made  on  the  21st  of  January 
was  a  sufficient  putting  of  the  name  of  the  said  John 
Vaughan  upon  the  rate  for  the  time  being,  or  that,  if  it 
was  not  so,  the  said  overseers  had  neglected  or  refused  to 
put  the  name  of  the  said  John  Vaughan  upon  the  said  rate 
for  the  time  being ;  and  that,  in  either  case,  the  said  John 
Vaughan  was  to  be  deemed  to  have  been  rated  to  the  relief 
of  the  poor  in  respect  of  the  said  premises  from  the  period 
at  which  the  said  last-mentioned  rate  was  made,  that  is  to 
say,  from  the  said  21st  of  January,  1844;  and  that  it  was 
not  necessary  that  the  said  John  Vaughan  should  make 


1845. 

Wansby 

Appellant, 

The 

otbr8ebb.8  ov 

St.  Pbtbr-lx- 

Pooa 
Respondents. 


St.P«tk>-i 
Rupondfii 
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1846.        »ny  fresh  claim  to  be  rated  upon  the  said  rate  made  upon 
'  the  28th  of  June,  but  that  he  the  said  John  Vaughsn  hm 

Appellant,      to  be  deemed  to  be  rated  upon  the  said  laat-mcDtioned 
Qir  rate. 

'■  The  revisiDg  barrister  decided — first,  that  the  said  entry 
'-  or  mcmorfindum  was  not  a  sufficient  putting  of  the  name 
of  the  said  John  Vaughan  upon  the  rate  for  the  time  being; 
and,  aecondly,  that  the  overseers  had  not  neglected  or 
refused  bo  to  do,  inasmuch  as  there  had  not  beeo  a  reuon- 
able  time  for  them  to  comply  with  the  said  claim  before 
a  new  rate  was  made ;  and  therefore  that  the  said  John 
Vaughan  could  not  he  deemed  to  have  been  rated  from  the 
period  at  which  the  aaid  rate  liad  been  made  in  respect  of 
which  he  had  so  claimed  to  be  rated. 

If  the  Court  of  Common  Pleas  should  revene  the  tai 
decision  upon  the  two  last- mentioned  points,  and  sboaid 
also  be  of  opinion  that  it  was  not  necessary  that  the  mi 
John  Vaughan  should  make  any  fresh  claim  to  be  rated 
upon  the  said  rate  made  upon  the  said  28th  of  June,  bat 
that  he  the  aaid  John  Vaughan  was  to  be  deemed  to  be 
rated  upon  the  said  last-mentioned  rate,  the  nameoftbe 
said  John  Vaughan  was  to  be  inserted  in  the  said  list. 

[A  similar  claim  made  by  one  Moses  Dodd  was  coowdi- 
dated  with  the  above.] 
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John  Hinton,  Appellant;   Humphrey  Hinton,  Town- 
Clerk  of  WenLOCK,  Respondent.  Thursday, 

A  Jan,  23rd, 

T  a  Court  held  before  J.  G.  Phillimore,  Esq.,  the  barrister  Whether  or  not 

appointed  to  revise  the  lists  of  voters  for  the  borough  of  scribed  to  a  " 
Wenlock,  the  name  of  Henry  Cooper  was  struck  oflf  the  "^ti?n11°M 
list  of  voters  for  the  parish  of  Much  Wenlock,  subject  to  subscribed  m  to 

be  commonlj 

the  opinion  of  the  Court  of  Common  Pleas  on  the  follow-  understood  to 

ingcase:—  that  by  which 

A  person  whose  name  was  proved  to  be  William  Nicholas,  *^c.objector  is 

*  ^  '    desi^ated  in 

objected  to  the  vote  of  the  said  Henry  Cooper.     The  no-  theiutofvo- 
tice  of  objection  was  signed  by  him  with  the  words  "Wil-  tionoffact 
liam  Nicholas,  of  Coalbrookdale,  in  the  parish  of  Madeley,  of  kw  Md  °* 
on  the  list  of  voters  for  the  parish  of  Madeley."     Madeley   *J»crefore  one 

^  J  J     that  cannot 

is  a  suffragan  parish  of  the  borough  of  Wenlock.  The  properly  be  re- 
notice  was  in  all  respects  regular,  and  in  conformity  with  court, 
the  form  prescribed  by  the  6  &  7  Vict.  c.  18.  The  sole 
objection  to  the  validity  of  the  notice  turned  upon  this 
point — whether,  under  the  circumstances  about  to  be 
stated,  the  objector  was  entitled  to  object  at  all,  or  whether^ 
if  so  entitled,  his  signature  was  sufficient. 

The  name  referred  to  in  the  Madeley  list  was,  "William 
Nickless."  It  was  clearly  proved  that  this  was  intended 
for  the  objector^s  name  by  the  overseer,  and  that  William 
Nicholas,  the  objector,  was  the  identical  person  whose 
name  was  written  "  William  Nickless"  in  the  list  of  Madeley 
voters.  It  was  also  proved  that  the  mistake  had  been 
committed  in  the  lists  of  the  preceding  year;  and  that,  in 
1843,  William  Nicholas  had  applied  to  the  revising  bar- 
rister to  correct  the  mistake,  and  that  the  revising  barrister 
had  corrected  the  mistake,  and  inserted  the  name  properly 
spelt  in  the  list  of  voters  for  the  borough  of  Wenlock 
residing  in  the  parish  of  Madeley,  when  he  revised  the  said 
list.     The  overseer-of  Madeley  swore  that  the  repetition  of 
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the  error  was  owing  exclosively  to  hia  own  negligence. 
The  name  of  William  Nicholas  was  on  the  list  of  chumants 
on  the  church  door. 

The  barrister  held  the  notice  to  be  valid;  and,  the  cax 
of  the  objector  being  established,  he  expunged  the  nune 
of  Henry  Cooper  from  the  list  of  voters,  which,  if  the  Court 
of  Common  Pleas  were  of  a  different  opinion,  was  to  be 
restored. 

[The  cases  of  thirteen  other  voters,  depending  upon  tbe 
same  question,  were  consolidated  with  tbe  above.] 

Keating,  for  the  appellant. — The  mistake  in  the  name  flf 
the  objector  was  calculated  to  mislead  the  party  objected 
to,  and  the  case  therefore  falls  within  the  principle  of  7W- 
ball,  Appellant,  The  Town-Clerk  of  Brulol,   Respondent, 

7  Scott,N. 11.486, 5  Mim.  &  Gr.6.  The  objector's  namcit&i 
not  upon  the  list  of  voters  required  to  be  published  sccord- 
iug  to  the  regulations  of  tlie  13th  section  of  the  6  &  7  Vict. 
c.  18.  [Tlndal,  C.  3,  —  One  question  may  be,  whether  the 
name  of  the  objector  is  not  idem  sonans  with  that  pub- 
lished in  the  list.]  It  is  possible  that  there  might  be  t»o 
parties  of  these  two  dilTerent  names  in  the  same  parish. 
[Cresswell,  J.  —It  appears  that  the  nau)c  iu  the  list  of 
voters  was  intended  for  that  of  the  objector.]     The  nxa 
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the  name  of  Smith  and  the  other  of  Smyth.  K  the  former 
name  was  put  on  the  list  by  mistake  for  the  latter,  a  notice 
signed  by  the  latter  would  not  be  sufficient.  It  is  not  a 
question  as  to  the  name  being  idem  sonans,  the  reference 
being  from  written  document  to  written  document.  [Erie, 
J. — What  greater  hardship  can  it  be  upon  a  voter  to  be 
called  upon  to  prove  his  qualification  by  a  party  of  the 
name  of  Nicholas,  than  by  a  party  of  the  name  of  Nick- 
less  ?]  The  question  is,  whether  he  was  bound  to  prove 
his  qualification  at  all. 


1845. 

HiNTON 

AppellaDt, 

HiNTON 

Beipondcnt. 


Gray,  for  the  respondent. — ^This  case  falls  within  that 
part  of  the  interpretation  clause  of  the  registration  act, 
which  enacts,  that "  no  misnomer  or  inaccurate  description 
of  any  person,  &c.,  in  any  notice,  &c.,  shall  ^abridge  the 
operation  of  the  act  with  respect  to  such  person,  provided 
that  such  person  shall  be  so  denominated  in  such  notice  as 
to  be  commonly  understood.^'  [Tindal,  C.  J. — Does  the 
barrister  find  that  the  name  Nickless  was  commonly  un- 
derstood to  mean  Nicholas?]  He  does  not:  and  there- 
fore he  had  no  right  to  state  this  case  at  all :  it  is  a  mere 
question  of  fact.  [Cresswell,  J. — ^The  revising  barrister  has 
either  decided  the  fact,  or  he  has  decided  nothing  that 
he  could  properly  submit  to  us.]  In  cases  from  sessions, 
the  Court  of  Queen's  Bench  will  not  give  any  opinion  as  to 
whether  the  justices  have  come  to  a  wrong  conclusion  of 
fact.  Even  if  this  could  be  treated  as  a  question  of  law,  it 
would  be  a  mere  inaccuracy  in  the  name  of  the  objector, 
but  not  such  as  to  prevent  the  name  being  commonly 
understood. 


Keating,  in  reply. — This  is  a  question  of  law,  whether, 
on  this  state  of  facts,  it  was  competent  to  the  objector  to 
make  the  objection.  It  is  quite  as  much  a  question  of  law 
as  the  residence  of  a  party,  which  this  Court  have  already 
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1845.         entertained  (32).  In  cases  from  sessions,  the  Conrt  of  Queen's 

HiNTON     '  Bench  would  decide  whether  a  building  was  a  tenement^ 

Appellant,      or  whether  a  pauper  had  gained  a  settlement.     Overseen 

Respondent,    caunot  insert  a  name  in  a  list  of  claimants,  unless  thej 

receive  a  notice  of  claim. 


TiNnAL,  C.  J. — ^I  think  the  answer  given  on  the  part  of 
the  respondent  is  conclusive.  The  question  is  one  of  fiurt, 
and  not  of  law.  K  it  had  appeared  that  there  had  been 
an  important  variance  between  the  name  of  the  party  as 
subscribed  to  the  notice,  and  that  published  in  the  list,  the 
question  might  have  assumed  a  different  aspect.  Here  the 
only  difference  between  the  two  names  is^  that  one  is 
wrongly  spelt,  and  that  is  a  defect  which  is  helped  by  the 
interpretation  clause,  which  provides  that  no  misnomer 
shall  prevent  the  operation  of  the  act  in  case  the  name  can 
be  commonly  understood.  Whether  it  can  be  so  or  not  in 
the  present  case,  is  not  a  question  of  law,  but  of  fact.  As 
far  as  we  can  infer  firom  the  fact  of  the  revising  barrister 
having  held  the  notice  sufficient,  he  must  have  thought 
that  the  name  could  be  commonly  understood ;  and  there- 
fore the  case  ought  not  to  have  been  submitted  to  us. 


Cresswell,  J.,  and  Erle,  J.,  concurring — 

Appeal  dismissed. 


(32)  Withorn,  Appellant,  Thomas,  Respondent,  ante,  p.  783. 


Camplin,  William. 

High  Street. 

House  and  Shop. 

High  Street. 
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James  Daniel,  Appellant :  W.  Camplin,  Respondent.         Monday, 
At  a  Court  held  before  John  Tyrrell,  Esq.,  for  the  revi-  In  the  list  of 

borough  Toters 

sion  of  the  lists  of  voters  in  the  election  of  members  of  par-  made  out  by 
liament  for  the  city  of  Bristol,  James  Daniel  objected  to  the  ^'I,7n'tto"tho 
name  of  William  Camplin  being  retained  upon  the  house-  f  *^  ^  ^^\^' 

iOf  S.  JOj  It  IS 

holders'  list  of  such  voters  in  the  parish  of  All  Saints.  not  necessary 

The  name  was  thus  inserted  in  the  list : —  appear  whe- 

ther the  occu- 
pation iBjomi 
or  sole, 

Q^dBre,  whe- 
ther or  not  that 
fact  should  ap- 

William  Camplin  occupied  the  house  and  shop  which  pear  in  a  notice 
conferred  his  qualification  jointly  with  another  person.     The  J^hosename  has 
premises  were  of  suflScient  value,  and  all  the  other  requisites  ^^^^  omitted, 
necessary  to  give  William  Camplin  a  vote  had  been  com- 
plied with ;  and  the  only  objection  was,  that  the  qualifica- 
tion stated  upon  the  list  should  not  have  been  "  House  and 
shop"  merely,  but  ought  to  have  been,  "  The  joint  occupa- 
tion of  a  house  and  shop.''     It  was  contended,  on  the  other 
hand,  that  the  words  house  and  shop  sufficiently  described 
the  qualification:  but,  if  not,  the  barrister  was  requested, 
under  the  powers  given  to  him  by  the  40th  section  of  the 
registration  act  (6  &  7  Vict.  c.  18),  to  insert  such  words  as 
would  make  it  appear  that  the  occupation  was  joint. 

The  barrister  decided  that  the  qualification  as  stated  Decision, 
upon  the  list  was  sufficient )  and  he  retained  the  name  of 
William  Camplin. 

James  Daniel  objected  also,  and  upon  the  same  grounds, 
to  the  names  of  one  hundred  and  twenty-one  other  persons 
being  retained  in  the  lists  of  their  respective  parishes, 
whose  names  were  set  forth  in  a  list  accompanying  the 
case ;  and  in  the  case  of  each  of  these  last-mentioned  names^ 
it  appeared  that  the  voter  occupied  his  house,  warehouse, 
or  other  qualification,  jointly  with  some  other  person ;  and 
in  each  case  the  qualification  was  of  sufficient  value  to  con- 
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fer  the  right  to  vote,  and  all  the  other  reqaiaites  necessuy 
to  confer  sach  right  had  been  complied  with ;  and  the  oolj 
objection  in  all  these  cases  was,  that  the  honae  or  other 
qualification  ought  to  have  been  stated  in  the  list  bb  "  oo- 
cupied  jointly."  In  these  cases,  too,  it  was  contended  thit 
the  statement  of  a  joint  occupation  waa  muiecessaiy,  but 
that,  if  it  was  requisite,  the  barrister  had  the  power  to 
insert  it,  and  ooght  to  do  so. 

Upon  each  of  these  last-mentioned  one  hundred  ind 
twenty-one  cases  the  barrister  decided  that  the  statement 
of  a  joint  occupation  upon  the  list  was  not  neccssMj,  nid 
in  each  case  he  letained  the  name  upon  the  list. 

Tlieae  several  cases  were  consolidated  with  that  of  Wil- 
liam Camplin. 

Should  the  Court  be  of  opinion  that  the  several  qualifi- 
cations were  sufficiently  stated  upon  the  lists,  or  that  the 
barrister  ought  in  each  case  to  have  inserted  that  the  pre- 
mises were  occupied yoin//y,  then  the  names  were  to  remain 
upou  the  register.  But,  if  the  Court  should  be  of  opiuioo 
that  the  fact  of  a  Joint  occupation  ought  to  have  appeareil 
as  an  iugredient  in  the  several  qualifications  stated  upon 
the  lists,  and  that  the  barrister  had  no  power  to  iosert  tlie 
addition  which  was  suggested,  then  these  one  hundred  utd 
twenty -two  names  were  to  be  eipunged  from  the  register. 
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The  28th  section  confers  the  franchise  in  the  case  of 
snccessive  occupation  of  different  premises  within  the  pre- 
scribed period ;  and  the  29th  section  enacts^  ''  that,  where 
any  premises  as  aforesaid  in  any  such  city  or  borough,  or 
in  any  place  sharing  in  the  election  therewith,  shall  be 
jointly  occupied  by  more  persons  than  one  as  owners  or 
tenants,  each  of  such  occupiers  shall,  subject  to  the  condi- 
tions thereinbefore  contained  as  to  persons  occupying  pre- 
mises in  any  such  city,  borough,  or  place,  be  entitled  to 
vote  in  the  election  for  such  city  or  borough,  in  respect  of 
the  premises  so  jointly  occupied,  in  case  the  clear  yearly 
value  of  such  premises  shall  be  of  an  amount,  which,  when 
divided  by  the  number  of  such  occupiers,  shall  give  a  sum 
of  not  less  than  10/.  for  each  and  every  such  occupier,  but 
not  otherwise.^'  If  the  two  latter  cases  had  not  been  pro- 
vided for,  a  party,  in  order  to  be  entitled  to  the  franchise, 
must  have  been  the  sole  occupier  of  one  set  of  premises  for 
the  requisite  period.  In  the  Irish  reform  act,  2  &  3  Will.  4, 
c.  88,  there  are  no  provisions  analogous  to  the  28th  and 
29th  sections  of  the  2  Will.  4,  c.  45 ;  and  it  has  conse- 
quently been  determined  by  the  Irish  Judges,  that,  in 
Ireland,  joint  occupiers  are  not  entitled  to  be  registered  as 
householders:  see  the  case  of  Joint  Occupiers,  Alcock's 
Beg.  Cas.  2.  In  Barileit,  Appellant,  Gibbs,  Respondent, 
7  Scott,  N.  R.  609,  5  Man.  &  Gr.  81,  this  Court  held,  that, 
in  a  case  of  successive  occupation  under  the  28th  section  of 
the  2  Will.  4,  c  45,  a  party  ought  to  b6  registered  in  re- 
spect of  all  the  premises  occupied  in  succession.  [Maule, 
J. — ^The  ground  of  that  decision  was,  that  the  statement  of 
the  qualification  must  be  such  as  to  enable  an  objecting 
party  to  know  what  qualification  is  relied  on,  and  to  see 
whether  or  not  it  is  sufficient.]  The  same  argument  is  ap- 
plicable here.  An  objector  might  be  deceived  as  to  the 
value  of  the  premises,  if  he  supposed  them  in  the  sole  oc- 
cupation of  one  party.  [MatUe,  J. — ^You  would  contend, 
that,  where  a  party  occupies  jointly  with  four  others,  he 


1845. 

Daniel 

Appellant, 

Camplin 

Respondent. 
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1845.        ought  to  describe  liis  qualification  as  "  ooe-fiftli  share  of  a 
"     ^   J      house/^     It  should  be  described  either  in  that  or  some 


Appellant,      nmilar  manner.    This  has  been  considered  to  be 

with  respect  to  the  claim  sent  in  br  a  coontr  Toler :  see 
the  appendix  of  forms  giren  in  Elliott  on  RegisUatiop,  2iid 
edit.  p.  619.  The  schedules  to  the  2  \I11L  4,  c  45.  are 
filled  np  with  certain  examples  of  what  is  to  be  inserted; 
bnt  the  schedules  in  the  6  &  7  Vict.  c.  18,  are  left  UaaL 
Bt  the  73rd  section  of  the  latter  act,  prorisions  have  been 
made  as  to  the  50/.  tenants  in  counties,  similar  to  those 
contained  in  the  2  Will.  4,  c.  45,  with  respect  to  soccesaifc 
and  joint  occupation  in  boroughs.  [Thtdml,  C.  J. — Thai 
would  rather  hare  the  effect  of  making  ererr  joint  occupier 
a  sereral  occupier.  How  was  it  at  common  law,  before  the 
2  Will.  4,  c.  45,  in  the  case  of  fireeholders?  If  there  were 
several  joint  tenants,  each  was  entitled  to  Tote  as  a 
rate  tenant.]  The  value  of  the  premises  is  tlie  rerjr 
of  the  franchise  in  boroughs;  and  such  inf<»mation  ou^ 
to  be  given  in  the  list,  that  a  partr  might  easflj  ascertain 
whether  the  premises  in  respect  of  which  a  roter's  name 
was  inserted,  were  of  the  premier  value.  The  qoalificatioa 
of  the  party  here  objected  to  is  stated  to  be  a  house  and 
shop,  but  in  &ct  he  only  occupied  part  of  them.  [Ifsaify 
J. — ^Yonr  argument  should  rather  be  that  he  onhr/arl^ 
oecMpied  them.  Timdal,  C.  J. — He  cannot  be  said  to  be 
occupier  of  pari  of  a  komse,  when  he  is  joint  tenant  of  the 
whole.]  It  may  be  said  that  he  occupied  one  half  for  him- 
self,  and  the  other  half  as  bailiff  for  the  other  joint  tenant. 
In  7%e  King  v.  7%e  LthabUamis  o/Grtai  Wakerimg,  5  B.  t 
Ad.  971,  3  N.  &  M.  47,  A.,  by  indenture,  demised  a  house 
and  land  to  B.  and  C.  for  a  term  of  years,  at  16/.  per  an- 
num :  there  was  a  covenant  by  them,  jointly  and  severaDv, 
to  pay  taxes  and  rates,  &c.,  but  none  to  pay  rent :  B.  occa- 
pied  the  whole,  and  paid  the  rent  for  five  years :  and  it 
was  held,  that,  the  demise  being  joint,  the  rent  was  pay- 
able by  the  two  jointly,  and  that  each  could  only  be  con- 
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Daniel 
Appellant, 

Camplin 
Respondent. 


sidered  as  having  rented  a  tenement  at  8/.  a  year :  and^ 
consequently^  that  B.  did  not  gain  a  settlement^  either  by 
renting  the  tenement^  or  by  being  rated^  and  paying  rates, 
in  respect  of  it.  In  The  King  v.  The  Inhabitants  of  Tun* 
bridge,  6  B.  &  C.  88,  9  D.  &  R.  128,  a  pauper  held  a  house 
at  the  annual  rent  of  8/.,  from  Lady  Day  to  Michaelmas, 
1821,  and  a  different  house  from  Michaelmas,  1821,  to 
Lady  Day,  1822,  at  the  annual  rent  of  9/.;  and,  during  the 
whole  of  that  period,  he  was  the  tenant  of  a  garden  at  an 
annual  rent  of  two  guineas ;  but  he  had  agreed  with  an- 
other person  that  they  should  share  the  expense  and  the 
profits  arising  from  the  cultivation  of  the  garden,  and  that 
person  paid  him  half  the  rent,  but  the  pauper  paid  the  ' 
whole  to  the  landlord  :  it  was  held,  that  he  did  not  gain  a 
settlement,  because  he  did  not,  during  the  whole  year,  as 
required  by  the  59  Geo.  3,  c.  50,  hold  a  house  and  occupy 
land  which  together  were  of  the  annual  value  of  10/.  From 
these  cases,  it  appears  that  a  joint  tenant  is  not  considered, 
for  all  purposes,  as  interested  in  the  whole  of  the  property. 
[Brief  J. — ^That  was  a  question  of  value.]  The  Court  say 
that  the  pauper  could  not  be  considered  as  the  occupier  of 
more  than  a  moiety. 

As  to  the  power  of  the  revising  barrister  to  make  the  Ab  to  the  power 
suggested  amendment,  that  will  depend  upon  the  ques-  ^ 

tion,  whether  the  joint  occupation  is  a  material  part  of  the 
qualification.  [Tindal,  C.  J. — ^The  barrister  may  alter  the 
description  of  the  premises.  Would  not  this  be  mere 
matter  of  description?  It  .would  not  be  altering  the  nature 
of  the  qualification,  as  in  the  case  of  inserting  a  different 
property.  CresswellfJ. — Suppose  in  the  list  a  qualifica- 
tion was  stated  to  be  a  ''  house,''  and  it  turned  out  to 
be  a  "  warehouse,''  might  not  the  barrister  alter  that  de- 
scription? (34)]. 


(84)  See   Daniel,   Appellant,  Coulsting,  Respondent,  ante,  p.  949, 
7  Man.  &  Gr.  122. 


Campuk 
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lg45.  Buit,  for  the  respondent. — No  other  description  thsn 

'"''■'  that  which  has  been  giTcn  in  this  case  is  reqnired  br  the 
AppeUant,  schedules, either of  the  2WilL4,  c.45,orortlie  6fc7Vict 
c  18.  It  has  been  assumed  in  the  ai^nment  on  the  other 
side,  that  the  party  has  a  separate  interest  in  the  whole 
property.  The  form  ^Tcn  in  the  appendix  to  Elliott  is 
only  suggested  in  the  case  of  tenants  in  oonunon.  [  Jfsiife, 
J. — ^The  term  "  jointly  ^  only  applies  to  tlie  oocnpatioii, 
and  not  to  the  interest.  Joint  tenants  in  fee  jointly  ooeo- 
pying  would^  I  apprehend,  be  within  the  29th  section  of 
the  2  Will.  4^  c  45.]  All  that  is  required  to  be  stated,  h, 
the  nahare  and  de$criptiam  of  the  qualification,  not  ibe  fmt* 
tiadan  of  it,  such  as  the  value,  the  length  of  oocnpatioii, 
the  rating,  ftc. ;  those  are  matters  of  eridenoe  befixe  the 
revising  barrister.  A  party  might  not  even  know  who 
were  the  other  joint-tenants  or  tenants  in  common  with 
himselt  [ThuUtl,  C.  J. — It  is  not  contended  that  the 
amount  of  the  interest  of  the  party  is  to  be  inserted,  but 
that,  prim&  facie,  a  joint  tenant  should  not  appemr  as  $9k 
owner  or  occupier.]  If  the  amount  of  the  interest  were  not 
mentioned,  no  information  would  be  given.  [Timdml,  C. 
J. — At  any  rate  it  might  set  people  on  inquiry.]  The  rate> 
book  is  the  only  means  the  overseers  have  of  obtaining 
any  information  on  the  subject.  [Cresiwell^  J. — ^If  the  de- 
scription in  the  list  is  wrong,  the  paity  may  send  in  a 
claim.  This  brings  it  back  to  the  hct  of  the  description 
in  the  list  being  adopted  by  the  voter,  it  being  the  same 
thing  as  if  he  had  claimed  by  that  description.]  In  sche- 
dule (I.)  No.  1,  to  the  2  Will.  4,  c  45,  there  is  no  column 
in  which  the  statement  as  to  Joini  occupation  could  be 
inserted.  In  the  column  headed  "  nature  of  qualification," 
the  instances  given  are  "  house,"  ''  warehouse,"  &c.  In 
the  corresponding  schedule,  (B.)  No.  3,  to  the  6  &  7  Vict 
c.  18,  there  is  a  column  headed  in  the  same  way.  No 
examples  are  there  given ;  but  it  is  to  be  presumed  that 


8  YICTORIA. 


1005 


1845. 

Daniel 
Appellant, 

Camplin 
Respondent. 


the  blank  is  to  be  filled  up  in  the  same  manner  as  in  the 
form  in  the  2  Will.  4,  c.  45 ;  there  being  no  difference  in 
this  respect  between  the  wording  of  the  sections  in  the 
two  acts^  both  of  which  require  that  in  the  list  shall  be 
stated  the  name  of  the  party  entitled  to  vote,  and  "  the 
nature  of  the  qualification."  [Cresswell,  J. — The  nature 
of  the  qualification  in  this  respect  is  the  same  in  all  cases, 
namely,  the  occupation  of  certain  property.  That  appears 
from  the  heading  of  the  list.  Is  it  not,  then,  the  same  as 
if  the  column  in  question  were  headed  "  nature  of  pro- 
perty occupied?"]  The  occupation  by  one  tenant  in 
common  is  the  occupation  of  all.  [Maule,  J. — Suppose 
there  are  two  joint  occupiers  of  a  house  worth  20/.  a  year, 
and  one  is  interested  to  the  amount  of  19/.,  and  the  other 
only  to  the  amount  of  1/.,  it  appears  they  would  both  have 
a  right  to  vote  under  the  29th  section  of  the  2  Will.  4, 
c.  45.]  In  Bartlett,  Appellant,  Gibbs^  Respondent,  the  claim 
was,  to  vote  for  a  house  which  the  party  had  not  occupied 
for  a  sufficient  period :  in  point  of  fact  he  had  occupied 
that  house  with  another,  in  succession,  for  the  requisite 
period ;  and  the  Court  held  that  the  successive  occupation 
was  the  essence  of  the  qualification.  It  was  necessary  that 
the  party  should  give  a  description  of  the  premises  he  had 
occupied  during  the  required  period;  and,  not  having 
done  so  as  to  some  of  the  premises  which  he  had  occupied 
for  part  of  that  time,  it  was  the  same  as  if  the  description 
of  the  premises  had  been  wholly  omitted.  That  case  has 
no  application  here,  where  the  premises  occupied  during 
the  whole  period  are  properly  stated.  The  case  of  Joint 
Occupiers^  Alcock's  Reg.  Cas.  2,  will  not  assist  the  appel- 
lant. In  that  case,  no  argument  is  reported,  and  no 
authorities  are  cited.  In  the  cases  upon  the  settlement 
law,  the  question  has  been,  whether  the  nature  of  the  pre^ 
raises  was  sufficient,  and  not  as  to  the  occupation. 

At  any  rate  the  revising  barrister  had  power  to  make  Ab  to  the  power 

of  amendment. 
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the  amendmenty  if  necessary,  under  the  40th  section  of4he 
6  &  7  Vict.  c.  18 ;  as,  by  so  doing,  he  would  not  supply  i 
new  or  a  different  qualification,  which  he  would  haye  done 
in  the  case  of  Barilett,  Appellant,  Gibbs,  Respondent  In 
this  case  the  qualification  would  remain  the  same;  all  that 
would  be  introduced  would  be  matter  of  explanation. 

Kin^lake,  Serjeant,  in  reply. — The  question  really  is, 
what  is  meant  by  the  term  '' nature  of  qualification/'  The 
respondent  contends  it  consists  in  the  enumeration  of  the 
premises  in  the  occupation  of  the  voter:  but  it  is  submit- 
ted that  it  is,  the  nature  of  the  occupation  of  premises  of 
a  certain  description.  The  joint  occupation  is  a  descrip- 
tion of  the  qualification  that  is  necessary  to  be  stated. 
The  length  of  the  period  of  occupation,  and  the  rating, 
form  no  parts  of  the  qualification,  and  therefore  it  is  not 
necessary  that  they  should  be  stated. 


TiNDAL,  C.  J. — ^The  decision  of  the  revising 
appears  to  me  to  have  been  correct.  The  objection  was, 
that  the  nature  of  the  property  in  respect  of  which  the 
party  was  qualified  was  improperly  stated  in  the  list.  The 
nature  of  the  qualification  was  stated  to  be  ''house  and 
shop."  The  contention  is,  that  it  ought  to  have  been 
"joint  occupation  of  a  house  and  shop.''  The  question 
therefore  is,  whether,  where  the  subject-matter  of  the  qua- 
lification is  in  the  joint  occupation  of  two  or  more  parties, 
it  should  be  so  stated.  Now,  I  think  it  clear  that  we  have 
no  right  to  impose  a  condition  which  is  not  fairly  required 
by  the  6  &  7  Vict.  c.  18.  The  13th  section  requires  the 
overseers  to  make  out  a  list  of  persons  entitled  to  vote; 
which  list  is  to  be  published  by  the  overseers;  and  it  is  to 
be  in  the  form  numbered  3.  in  the  schedule  (B.).  Looking 
at  that  form,  we  find  that  it  has  four  columns;  the  first  of 
which  is  headed,  "Christian  name  and  surname  of  eadi 
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claimant  at  full  length/'  the  second,  ''place  of  abode;''  the 
third,  ''nature  of  qualification;"  and  the  fourth,  the  local 
description.  All  the  four  columns  are  left  blank.  If  that 
were  the  only  form  given  either  by  this  act  or  the  former 
act^  the  2  Will.  4,  c.  45,  there  might  be  some  difficulty  as 
to  what  was  meant.  In  the  form  No.  12.,  in  the  schedule 
(B.),  to  the  6  &  7  Vict,  c  18,  intituled — "List  of  persons 
objected  to,  to  be  published  by  the  overseers,"  the  column 
headed  "Nature  of  the  supposed  qualification"  is  left  a 
blank.  In  the  corresponding  form.  No.  7.  schedule  (I.),  to 
the  2  Will.  4,  c.  45,  under  the  column  which  is  similarly 
headed,  is  placed  the  word  "shop."  That  is  the  subjecU 
matter  of  the  qualification — the  property  in  respect  of  which 
the  right  of  voting  is  claimed.  And  this  argument  is  fur- 
thered by  the  fact,  that,  in  No.  1.  of  that  schedule — which 
is  the  form  of  the  list  of  voters  published  by  the  overseers 
— four  instances  are  given  under  the  column  headed  "Na- 
ture of  qualification,"  viz.  "house,"  "warehouse,"  "shop," 
*'counting-house,"  which  are  the  four  very  words  men- 
tioned in  the  body  of  the  27th  section  of  the  2  Will.  4,  c. 
45.  It  is  therefore  a  fair  inference,  that,  in  the  column  in 
the  form  under  consideration,  nothing  more  was  intended 
to  be  inserted  than  such  matters  as  those  of  which  instances 
are  given  in  the  schedule  to  the  former  act,  and  in  the  27th 
section.  It  has  been  argued,  that,  as,  under  the  28th 
section  of  the  2  Will.  4,  c.  45  (by  which  the  premises  in 
respect  of  which  a  party  may  vote  need  not  be  the  same), 
we  have  already  decided,  in  Bartktt,  Appellant,  Gibbs, 
Respondent,  5  Man.  &  Gr.  81, 7  Scott,  N.  B.  609,  that  each 
successive  set  of  premises  must  be  mentioned,  we  must,  in 
order  to  be  consistent,  carry  the  principle  further,  and 
extend  it  to  the  present  case.  But  I  do  not  think  the  same 
principle  is  applicable  here.  On  the  present  occasion,  the 
subject-matter  of  the  qualification  is  properly  described. 
The  nature  of  the  occupation  is  only  a  quality  or  incident. 
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The  27t1i  section  of  the  2  Will.  4,  c.  45^  gives  the  right  of 
voting  to  the  occupier  of  certain  property,  if  he  occupies 
as  owner  or  tenant.  But  it  is  not  required  to  be  stated  whe- 
ther his  occupation  is  as  owner  or  as  tenant:  no  more  is  it 
required  to  be  stated  that  he  has  a  joint  occupation.  In 
both  cases,  it  seems  that  these  are  matters  of  evidence,  from 
which  it  will  appear  whether  he  occupies  as  owner  or  as  te- 
nant, and  whether  or  not  he  has  a  joint  occupation.  Upon 
the  whole,  therefore,  I  think  the  overseers  have  compUed 
with  the  requisites  of  the  act ;  and  that  the  claimant  has 
a  right  to  vote. 


Maulb,  J. — ^I  also  think  the  revising  barrister  was  right. 
The  question  arises  upon  the  construction  <^  the  13th  sec- 
tion of  the  6  &  7  Vict.  c.  18,  and  of  the  form  No.  S.  in  the 
schedule  (B.)  to  that  act.  The  title  of  the  form  is,  ''  The 
list  of  persons  entitled  to  vote  in  the  election  of  a  member, 
&a,  for  the  city,  &c.,  in  respect  of  property  occupied  within 
the  parish,^'  &c.  This  list  contains  four  columns,  each  of 
which  is  differently  headed;  the  third  being  headed  ''  Na- 
ture of  qualification.''  The  columns  are  left  blank,  there 
being  nothing  to  denote  the  particular  way  in  which  they 
are  to  be  filled  up.  The  13th  section  requires  the  overseers 
to  make  out  the  list  of  persons  entitled  to  vote,  according  to 
that  form,  and  to  state  the  name  and  place  of  abode  and 
qualification  of  the  party  according  to  the  headings  of  the 
different  columns.  In  the  present  case,  the  overseers  have 
used  the  term-'' house  and  shop*'  as  descriptive  of  the 
nature  of  the  qualification.  It  is  not  objected  that  it  is 
not  stated  in  what  relation  the  party  stands  in  respect  to 
the  house  and  shop ;  indeed,  it  is  clear,  that  the  meaning 
of  the  whole  list  is,  that  the  party's  name  placed  upon  that 
list  is  in  respect  of  his  occupation  of  the  house  and  shop. 
Nor  is  it  objected  that  it  is  not  stated  that  the  premises  are 
of  the  value  of  10/.  a  year ;  that,  it  is  conceded,  may  be 
implied.    But  it  is  contended  that  it  ought  to  have  been 
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stated  that  the  premises  in  question  were  in  the  join/  oc- 
cupation of  the  party  together  with  certain  other  persons, 
not  exceeding  such  a  number,  so  that  it  might  be  ascer- 
tained whether  the  premises  were  of  sufficient  value  to  con- 
fer the  franchise  on  all  the  occupiers.  Perhaps,  if  these  or 
similar  words  were  inserted  in  the  list,  they  might  afford 
an  additional  convenience  to  objectors;  but  the  question 
is,  are  they  required  by  the  act  ?  It  has  been  urged,  that 
this  is  the  same  kind  of  information  as  to  the  nature  of  the 
occupation  as  was  held  to  be  necessary  in  the  case  of  £ar/- 
lett,  Appellant,  Gibbs,  Respondent,  5  Man.  &Gr.81,  7  Scott, 
N.  R.  609.  But,  though  of  the  same  kind,  it  differs  es- 
sentially in  degree.  In  that  case,  there  was  a  total  absence 
of  any  statement  as  to  a  portion  of  the  premises  occupied 
during  the  time  required  by  the  act :  the  list,  as  made  out, 
left  the  party  objecting  perfectly  in  the  dark,  or  rather 
misled  him,  as  to  what  the  premises  were  which  formed 
the  qualification  of  the  voter :  in  that  respect  there  was  a 
most  unreasonable  want  of  that  information  which  ought 
to  have  appeared.  The  overseers  had  no  right  to  put  a 
party  on  the  list  who  had  not  occupied  for  a  sufficient  time 
the  premises  in  respect  of  which  his  name  was  inserted* 
In  the  present  case,  however,  though  the  insertion  of  the 
statement  suggested  would  afford  some  convenience,  I  think 
the  balance  of  inconvenience  is  the  other  way.  Upon  in- 
quiry, the  objecting  party  might  learn  whether  there  was  a 
joint  occupation,  and  whether  the  premises  were  of  sufficient 
value.  The  joint  occupation  of  premises  is  not  analogous 
to  any  of  those  things  that  are  given  as  examples  in  the 
corresponding  schedule  to  the  2  Will.  4,  c.  45.  It  is  to  be 
observed,  too,  that  this  is  a  list  made  out  by  the  overseers: 
and  not  a  claim  sent  in  by  a  party.  There  appears  to  be 
some  difference  in  the  form  of  the  notice  of  claim  given  by 
the  6  &  7  Vict.  c.  18;  and  it  may  be  that  more  strictness 
would  be  required  in  the  case  of  a  claim  than  with  respect  to 
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ing,  therefore^  shews^  in  both  cases,  that  it  is  a  list  of  per-  1845. 
sons  entitled  to  vote  in  respect  of  the  occupation  of  pro-  ^^T""""  ' 
perty.  Then,  the  nature  of  the  qualification  that  is  to  be  Appellant, 
stated  is  the  same  as  if  the  column  were  headed  "  nature  Respondent. 
of  property  occupied/'  This  appears  clear  from  the  ex- 
amples given  in  the  schedule  to  the  2  Will.  4,  c.  45 ;  and, 
though  true  it  is  that  the  corresponding  column  is  left  • 
blank  in  the  schedule  to  the  6  &  7  Vict.  c.  18,  still  there 
is  nothing  to  shew  that  more  particularity  is  necessary 
under  the  latter  statute  than  under  the  former.  And 
there  is  no  reason  to  impose  on  the  voter  or  the  overseers 
a  greater  difficulty  than  the  act  requires.  The  overseers 
are  to  describe  the  premises  occupied  by  the  party,  not  his 
title.  The  argument  to  be  drawn  from  the  form  of  the 
county  list  is  strong  in  favour  of  the  present  view.  The 
heading  of  that  form  is,  ^'  The  list  of  persons  claiming  to 
be  entitled  to  vote  in  respect,"  not  of  property  occupied, 
but  "  of  property ;"  and  therefore,  in  the  column  headed 
''  nature  of  qualification,'^  the  title  of  the  party  is  to  be 
given.  This  seems  to  me  to  afford  a  strong  argument 
against  the  view  put  by  my  Brother  Kinglake.  This  has 
been  likened  to  a  case  of  successive  occupation ;  but  that 
is  not  so.  The  overseers  are  bound  to  state  the  occupation 
of  some  property  that  would  confer  the  franchise ;  and  it 
is  not  sufficient  to  state  property  occupied  for  a  period  that 
would  not  confer  the  franchise.  It  is  also  said  that  a 
twelve  months'  occupation,  and  a  being  rated,  are  no  parts 
of  the  qualification,  and  therefore  they  need  not  be  stated 
in  the  list :  so,  also,  the  occupation  by  another  party  is 
surely  no  part  of  this  voter's  qualification.  I  am  of  opinion, 
therefore,  that  it  is  quite  sufficient  to  indicate  certain 
property  in  the  list ;  and  that,  if  any  other  party  wishes  to 
ascertain  the  title  of  the  person  whose  name  is  inserted,  he 
must  make  inquiry  on  the  subject. 

VOL.  VIII.  u  u  XT 
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Erle,  J. — ^It  seems  to  me  also  to  be  clear  that  it  is  only 
necessary  to  specify  the  property  in  respect  of  which  the 
qualification  of  the  party  exists,  and  not  the  iniercMt  of 
such  party  therein.  Occupation  need  not  be  stated ;  for^ 
it  is  plain;  from  the  heading  of  the  Ust,  that  occupation  is 
common  to  all  the  qualifications  there  stated.  Neither  is 
it  necessary  to  state  the  value  of  the  premises,  or  the  rating 
of  the  occupier.  All  that  is  required  is  the  nature  of  the 
property :  whether  the  party  occupies  as  owner  or  as  te- 
nant, is  quite  immaterial.  The  purpose  of  the  list  is,  to 
enable  any  other  voter  who  may  doubt  the  right  of  any 
person  to  have  his  name  inserted  in  the  list,  to  make  in- 
quiries. This  view  is  confirmed  by  a  reference  to  schedule 
(I.)  No.  1,  of  the  2  Will.  4,  c.  45,  which  statute  is  in  pari 
materia  with  the  6  &  7  Vict.  c.  18.  Every  instance  given 
in  the  schedule  to  the  former  act  is  a  description  oi  prth 
perty,  and  there  is  no  allusion  to  the  title  in  such  property, 
or  the  manner  of  holding  it.  With  reference  to  a  notice 
of  claim  requiring  greater  particularity,  I  am  disposed  to 
think,  that,  in  such  a  case,  the  same  description  would  be 
sufficient  as  in  the  list  published  by  the  overseers.  The 
form  of  the  notice  of  claim  given  in  schedule  (I.)  No.  4,  <^ 
the  2  Will.  4,  c.  45,  runs  thus :  "  I  hereby  give  you  notice 
that  I  claim,"  &c.  "  and  that  my  qualification  consists  of  a 
house  in,"  &c  [and  in  the  case  of  a  freeman^  say,  *'  and  that 
my  qualification  is  as  a  freeman  of,"  &c.]  And  this  I  think 
shews  what  is  meant  by  the  ^'  particulars''  of  the  qualifica- 
tion mentioned  in  Schedule  (B.)  No.  6,  of  the  6  &  7  Vict 
c.  18.  In  counties,  it  is  not  necessary  that  the  voter  should 
be  an  occupier  of  the  premises  in  respect  of  which  be  is 
entitled  to  vote ;  and  the  list  must  therefore  state  whether 
he  is  freeholder  or  tenant,  or  occupier,  if  he  should  be  sa 
The  case  of  successive  occupation  is  different;  for,  if  only 
one  set  of  premises  is  specified,  it  would  naturally  be  in« 
ferred  that  the  party  had  occupied  them  for  twelve  months: 
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he  is  therefore  bounds  when  he  has  not  done  so^  bat  has  1845. 

occupied  other  premises  during  a  portion  of  that  period,  Danikl 

to  shew  what  those  premises  were.     Upon  these  grounds  Appellant, 

I  think  the  decision  of  the  revising  barrister  was  right.  Respondent. 

Decision  affirmed,  without  costs. 


George  Dewhurst,  Appellant ;  Joseph  Fieldbn, 

Respondent.  Monday^ 

A  Jan.  27th. 

T  a  Court  held  before  S.  Temple,  Esq.,  the  barrister  Two  distinct 

appointed  to  revise  the  lists  of  voters  for  the  borough  of  ^ot  be  foincd" 
Blackburn,  in  the  Northern  division  of  the  county  of  Lan-  *^^f^  "* 

'  J  order  to  con- 

caster,  on  the  3rd  of  October,  1844,  Joseph  Fielden,  de-  »titute  a  bo- 

rough  qualifi- 

scribed  on  the  list  of  voters  as  "  Joseph  Fielden,  of  Witten,''  cation  under 
was  objected  to  as  not  being  entitled  to  have  his  name  re*  ^45  ,27.  * 
tained  upon  the  list  of  voters  for  the  said  borough,  in  respect 
of  the  occupation  of  property  described  in  the  said  list  as 
''joiner's  shop,  warehouse,  and  land,  in  Thunder,  and  Back 
Lane,  in  the  said  borough.^'  The  said  Joseph  Fielden  was 
duly  objected  to  by  George  Dewhurst,  and  appeared  in 
support  of  his  vote.  Fielden  had  together  with  his  uncle 
jointly  occupied  as  owners,  for  a  time  sufficiently  long 
to  confer  a  vote  (as  far  as  regards  the  mere  question 
of  time  and  occupation),  a  joiner's  shop  in  Back  Lane, 
worth,  by  itself,  less  than  20/.  a  year,  and  a  warehouse  in 
Thunder,  worth  11/.  a  year,  besides  two  yards  in  Thunder, 
occupied  for  the  deposit  of  stones  and  flags ;  the  two  yards 
being  worth  together  about  5/.  a  year.  These  several  pre- 
mises were  the  joint  property  of  Fielden  and  his  uncle,  and 
were  occupied  jointly  in  manner  above  stated.  Fielden  and 
his  uncle  were  the  joint  owners  of  considerable  property  in 
the  borough ;  and  they  occupied  the  whole  of  the  said  pre- 
mises as  workshops  and  store  places,  for  the  purpose  of 

u  u  u  2 


I 


8  VICTORLfi. 


1015 


what  diflferent.  Cresswell,  J. — Webb,  Appellant,  T/te  Over- 
seers of  Aston,  Respondents,  5  Man.  &  Gr.  14,  7  Scott, 
N.  R.  545,  is  mnch  nearer  to  this  case.]  That  case  seems 
decisive  of  the  present  question.  The  learned  counsel  also 
referred  to  SweetmarCs  Case,  Alcock's  Reg.  Cas.  27. 


1845. 

Dewhurst 

Appellant, 

FiSLDBN 

Respondent. 


Kinglake,  Seijeant,  for  the  respondent. — The  important 
thing  to  be  considered  is  the  value  of  the  premises  in  the 
occupation  of  the  voter;  and  it  is  the  same,  in  principle, 
whether  that  value  is  made  up  of  one  house  or  of  more. 
The  cases  that  have  been  decided  under  the  tenements 
acts,  59  Gteo.  3,  c.  50,  and  6  Geo.  4,  c.  57,  are  strong  author- 
ities upon  the  point.  In  The  King  v.  The  Inhabitants  of 
Macclesfield,  2  B.  &  Ad.  870,  it  was  held,  that  the  taking 
of  two  dwelling-houses,  held  under  the  same  roof,  but  hav- 
ing no  internal  communication,  was  sufficient  under  the 
59  Geo.  3,  c.  50,  which  requires  the  tenement  to  consist  of 
at  separate  and  distinct  dwelling-house  or  building.  In 
that  case,  the  Court  abstained  from  deciding  whether 
the  occupation  of  two  distinct  dwelling-houses,  in  dif- 
ferent parts  of  the  parish,  would  be  sufficient :  but,  in 
The  King  v.  The  Inhabitants  of  Tadcaster,  4  B.  &  Ad.  703, 
1  N.  &  M.  466,  it  was  held  that  a  house  and  a  detached 
building  might  be  joined  together  under  the  6  Geo.  4, 
c.  57 ;  and  in  The  King  v.  7%«  Inhabitants  of  Gosforth,  1  Ad. 
&  E.  226,  3  N.  &  M.  303,  it  was  held  that  a  house  and 
stable  might  be  joined,  though  at  a  distance  from  each 
other.  In  TTie  King  v.  Iver,  1  Ad.  &  E.  228, 3  N.  &  M.  28, 
where  the  pauper  rented  two  houses  under  one  continuous 
roof,  the  Court  came  up  to  the  point  at  which  they  had 
stopped  in  The  King  v.  TTie  Inhabitants  of  Macclesfield,  and 
determined  that  the  renting  of  two  houses  did  confer  a 
settlement  under  the  6  Geo.  4,  c.  57.  Finally,  in  The  King 
V.  The  Inhabitants  of  Newtown,  1  Ad.  &  E.  238,  3  N.  &  M. 
806,  they  decided  that  the  taking  of  two  dwelling-houses, 
in  different  parts  of  the  parish,  was  sufficient,  under  the 
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lg45.  6  Geo.  4,  c.  57.  From  these  cases,  Mr.  Beyers,  in  his  book 
J  "*  '  on  Election  Law,  6th  edit.,  p.  179,  draws  the  foUowing 
AppdUnt,  Gonclosion :  ''  If,  nnder  the  words, '  a  separate  and  distinct 
dwelling-house,  or  bnilding,  or  land,  or  both,'  two  houses 
may  be  joined,  it  would  seem  that  undor  2  WilL  4^  c.45, 
8. 27,  which  requires  the  occupation  lo  be  of  any  '  house, 
warehouse,'  &c.,  two  houses,  or  a  house  and  a  warehouse, 
or  any  other  two  members  of  the  sentence,  may  be  joined, 
to  complete  the  Talue.^'  In  Webb^  Appellant,  The  Over- 
seers ofAstan^  Itespondents,  5  M.  &  Gr.  14,  7  Scott,  N.  B. 
545,  the  point  now  in  question  was  not  ai^:ued ;  and  the 
decision  turned  upon  another  ground ;  though  it  may  per- 
haps incidentally  involve  the  present  pcnnt.  Sweeiauaift 
Case,  Alcock's  Beg.  Cas.  27,  is  not  very  pointed.  The  de- 
cision in  that  case  seems  to  have  turned  upon  the  suffi- 
ciency of  the  notice  of  claim.  No  reliance  is  to  be  placed 
upon  the  word  *^  separately ''  in  the  27th  section  of  the 
2  Will.  4,  c.  45  :  it  means  nothing  more  than  this,  that  the 
house,  &c.,  may  be  occupied  with  or  without  land;  not  tint 
it  must  be  a  separate  or  single  house,  &c,  that  is  to  be  oc- 
cupied. The  legislature,  at  the  time  of  passing  that  sc^ 
evidently  had  the  old  scot  and  lot  right  of  voting  in  view. 

Cockbwm,  in  reply,  was  stopped  by  the  Court. 

TiNDAL,  C.  J. — ^I  am  of  opinion  that  the  revising  barrister 
was  wrong  in  the  decision  he  came  to  in  this  case.  The  27di 
section  of  the  2  Will.  4,  c.  45,  gives  the  right  of  voting  in 
boroughs  to  every  person  who  occupies  certain  premises, 
either  as  owner  or  tenant.  The  subject-matter  of  sodi 
occupation  is,''  any  house, warehouse,  counting^ouse,  shop, 
or  other  building.''  The  first  observation,  and  one  which 
lies  on  the  very  surface,  is,  that  these  w(»ds  are  all  in  the 
singular  number,  and  that  it  would  have  been  just  as  easj 
to  have  used  the  pluraL  But  the  section  does  not  stqp 
there :  the  subject-matter  of  the  occupation  is  required  to 
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be,  "  either  separately,  or  jointly  with  any  land  within 
such  city  or  borough,  occupied  therewith  by  him  under  the 
same  landlord,  of  the  clear  yearly  value  of  not  less  than 
10//'  So  that,  if  the  house  or  building  be  not  of  that 
yalue,  the  amount  may  be  made  up  by  the  conjunction  of 
land.  The  rule  expressio  unius  est  exclusio  alterius,  is,  I 
think,  applicable  here.  I  cannot  see  why  the  legislature 
should  have  provided  for  the  joint  occupation  of  a  building 
and  land,  and  not  for  that  of  two  different  buildings,  if  it 
had  been  intended  that  the  latter  should  confer  the  fran*- 
chise.  This  view  is  aided  by  the  form  of  the  list  of  voters 
to  be  published  by  the  overseers,  as  given  in  the  6  &  7  Vict. 
c.  18,  schedule  (B.)  No.  8,  where,  in  the  fourth  column, 
the  "  number  of  house  (if  any) ''  is  required  to  be  stated, 
which  points  more  to  a  single  definite  building  than  to  two 
or  more  united  together.  And  it  may  very  well  be,  that 
the  occupier  of  a  10/.  house  might  be  considered  in  a  fit 
condition  to  exercise  the  franchise,  without  its  being  in- 
tended that  a  party  might  eke  out  the  value  by  joining 
together  several  small  tenements. 


1845. 

DlW  BURST 

Appellant, 

FlELDEN 

Respondent. 


Maule,  J. — I  am  of  the  same  opinion.  The  occupation 
of  a  10/.  house  was  probably  intended  as  a  test  of  the  ca- 
pacity and  rank  of  the  party  to  be  entrusted  with  the  fran- 
chise. Such  a  description  of  persons  would  be  likely  to 
be  very  different  from  those  who  occupied  a  number  of 
tenements  of  smaller  value.  Suppose  the  legislature  had 
given  the  franchise  to  a  man  who  kept  a  horse  of  a  certain 
value,  taking  that  as  a  test  of  his  rank  and  capacity.  It 
would  not  have  been  the  same  thing  if  he  kept  a  number 
of  inferior  horses  to  make  up  the  value.  I  think  we  should 
not,  in  these  appeals,  embarrass  ourselves  with  the  decisions 
on  settlement  cases.  I  also  think  it  would  be  convenient  that 
we  should  be  spared  discussion  upon  the  tenement  acts,  which 
are  not  at  all  analogous  to  the  reform  and  registration  acts. 
The  same  reasons  are  therefore  not  applicable  in  the  con- 
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Dbwhurst 
Appellant, 

FiBLDKN 

Respondent. 


struction  of  them.     In  the  present  case  the  plain  words  of 
the  act  ought  to  prevail. 

Cresswell^  J. — I  am  entirely  of  the  same  opinion.  I 
think  the  case  is  really  too  clear  for  discussion.  In  the  Terj 
ingenious  argument  on  the  part  of  the  appellant  in  Webb, 
Appellant^  The  Overseers  of  Aston,  Respondents,  this  point 
was  not  urged;  and  it  is  not  probable  that  it  was  omitted 
from  any  oversight,  but  the  learned  counsel  very  wisely 
thought  it  inconvenient  to  involve  the  case  with  it. 

Erle,  J. — I  am  of  the  same  opinion.  The  27th  section 
requires  that  one  building  of  a  certain  value  shall  be  occu- 
pied, in  order  to  obtain  the  franchise,  or  land  may  be  join- 
ed to  the  building :  but,  if  the  land  is  occupied  by  the 
party  as  tenant,  it  must  be  held  under  the  same  landlord. 
It  is  not  every  species  of  land  that  may  be  joined  to  a  build- 
ing for  that  purpose.  It  is  not  correct,  therefore,  to  say 
that  the  value  alone  was  the  criterion  contemplated  by 
the  legislature. 

Decision  reversed. 
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Baxtbr^  Appellant;  Newman^  Respondent.  Wednesday^ 

April  30/A. 

ONAS  BATEMAN,  John  Brookbank^  and  thirty-five  a.,b.,  c.,and 
other  parties,  claimed,  at  the  revision  of  the  list  of  voters  piit^^shijTto 
for  the  West  riding  of  the  county  of  York,  in  the  year  1 844,  ^^j^  *^°« 
to  be  entitled  to  vote  for  the  West  riding,  in  respect  of  wm  subscribed 
freehold  shares  in  a  mill,  houses,  and  land,  situate  in  the  ners;  with  part 
township  of  Pudsey,  in  the  polling  district  of  Bradford,  in  hoid'^i^d^ 
the  said  riding.  bought,  which 

,   ,  was  conveyed 

The  claimants  jomed  many  other  persons  in  forming  a  to  A.  and  B. 
partnership  to  build  and  carry  on  their  respective  trades  other  part  a 
in  a  mill,  which  was  built  in  manner  hereinafter  mention-  "^i7^  ^^^ . 

'  on  the  land,  and 

ed.     Money  was  subscribed  by  all  the  partners,  part  of  machinery  for 
which  was  appropriated  to  buy  freehold  lands,  which  were  parchased.  By 
conveyed  unto  and  to  the  use  of  certain  trustees,  their  heirs  JeS'^execut^ 
and  assigns,  absolutely.      Other  part  of  the  money  was  ^^Af^®*:^*' 
appropriated  to  build  the  said  mill  upon  such  land;  and  trusts  of  the 
the  remainder  was  appropriated  to  buy  machinery  and  for  were  declared  ' 
the  purpose  of  the  mill.     By  a  general  partnership  deed  ^^^^  t^«f, 
executed  by  the  trustees,  the  claimants,  and  all  the  other  ^"^  ^«  ^^  B. 

should  stand 

partners,  the  trusts  of  the  freehold  lands  so  conveyed  to  seised  and  pos- 

the  trustees  as  aforesaid,  and  of  the  mill  then  to  be  built,  ^tote8,%ro- 

the  machinery,  and  every  thing  belonging  or  appertaining  P^'^y»  go<x^. 

to  the  said  lands,  mill,  and  premises,  were  declared  to  be  for  the  benefit 

— that  the  said  joint  concern,  trade,  and  business  should  and  their  part, 

at  all  times  during  the  continuance  of  the  co-partnership  ^^r  wuriSier-' 

be  conducted  and  carried  on  in  the  names  of  the  trustees,  f^P  i?*"*  '^^^ 

m  trade :  there 

and  the  survivors  and  survivor  of  them:  ''and  that  all  and  was  a  proyl. 

sion  in  the 
deed  that  A. 
and  B.  might  borrow  money  upon  mortgage  of  the  stock,  property,  estates,  &c.,  belonging  to 
the  co-partnership ;  and  it  was  declared  that  the  land,  mill,  &c.,  thould  be  deemed  and  eoii- 
ndered  oi  or  in  nature  of  personal  estate  and  not  real  eetate,  and  be  held  in  trust  for  the  part- 
ners as  part  of  their  partnership  stock  in  trade.  A.  and  B.,  under  the  powers  of  the  deed, 
borrowed  money  for  the  purposes  of  the  partnership,  for  which  they  gave  bonds  and  notes  in 
their  own  names,  but  did  not  mortgage  any  part  of  the  property  : — 

Held,  that  each  partner  had  an  interest  in  the  realty  corresponding  with  the  amount  of  sharea 
held  by  him  in  the  partnership. 

Held,  also,  that  the  money  so  borrowed  had  not  the  effect  of  mortgages  on  the  sharei  of  tho 
partners. 
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1845. 

Baxtsr 
Appellant, 

Nkwman 
Respondent. 


singular  the  estates,  property,  goods,  chattels,  and  effects 
belonging,  or  which  shall  belong  to,  or  which  hare  been, 
and  shall  from  time  to  time  be  purchased  by  or  for  or  on 
account  of  the  said  partnership,  or  for  carrying  on  the  said 
joint  concern,  trade,  or  business,  shall  be  conyeyed,  trans- 
ferred, delivered,  and  assigned  to,  and  vested  in,  such 
trustees  or  trustee  for  the  time  being,  who  shall  st  all  times 
stand  seised  and  possessed  thereof,  and  interested  therein, 
upon  trust  for  the  benefit  of  themselves  and  their  partners 
in  the  said  joint  concern,  as  part  of  their  partnership  joint 
stock  in  trade;"  and  that  all  contracts,  dealings,  sales, 
purchases,  payments,  receipts,  bills,  notes,  drafts,  orders, 
securities,  actions,  suits,  proceedings,  matters,  and  things 
whatsoever,  for,  on  account,  in  respect  of,  or  relating  to 
the  said  joint  trade,  should  be  and  be  carried  on  in  the 
names  of  the  said  trustees  or  trustee  for  the  time  being. 

There  were  also  other  provisions  in  the  deed,  in  the 
words  following: — 

''That  at  all  times,  and  from  time  to  time,  during  this 
co-partnership,  it  shall  and  may  be  lawful  to  and  for  the 
trustees  for  the  time  being,  at  the  request  and  by  the 
direction  of  three-fourth  parts  in  value  of  the  partners  who 
shall  be  present,  either  in  person  or  by  proxy,  at  any 
general  meeting  to  be  held  after  ten  days'  previous  notice 
thereof  in  writing,  to  be  affixed  on  the  principal  door  of 
the  said  mill,  by  the  committee  for  the  time  being,  to 
take  up,  borrow,  and  raise  upon  the  credit  of  the  said  joint 
trade,  or  by  or  upon  mortgage,  or  other  security,  of  all  or 
any  part  or  parts  of  the  stock,  property,  estate,  or  effiects 
of  or  belonging  to  the  said  co-partnership,  any  such  sum 
or  sums  of  money  to  be  employed  in  the  said  joint  trade 
as  such  three-fourth  parts  of  the  said  partners  at  such  last 
above-mentioned  or  any  other  general  meeting  to  be  held 
in  like  manner  shall  order  or  direct;  and  that  each  and 
every  of  the  said  parties  hereto,  his,  her,  and  their  execu- 
tors, administrators,  and  assigns,  shall  and  will  pay  his, 


8  YICTORIA. 


1021 


her^  and  their  share  of  all  and  every  sum  and  snms  of 
money  which  shall  be  so  taken  up,  borrowed^  and  raised, 
in  proportion  to  the  number  of  shares  he^  she^  or  tbey  shall 
hold  in  the  said  joint  trade.  And  it  is  hereby  agreed  and 
declared,  that  the  said  lands  contracted  to  be  purchased  as 
aforesaid,  and  the  mill  and  other  buildings  which  have  been 
and  shall  be  erected  and  built  thereon,  and  all  other  lands, 
tenements,  and  hereditaments  which  shall  or  may  be  pur- 
chased by,  with,  or  out  of  the  co-partnership  joint-stock 
moneys  and  effects,  and  be  received  in  exchange,  shall  be 
deemed  and  considered  as  or  in  the  nature  of  personal  estate^ 
and  not  real  estate^  and  shall  be  held  in  trust  for  the  said 
several  parties  hereto  respectively,  and  their  respective  exe- 
cutors, administrators,  and  assigns,  as  part  of  their  part- 
nership stock  in  trade,  and  in  the  same  parts,  shares,  and 
proportions  as  they  are,  and  from  time  to  time  shall  be, 
interested  in,  or  entitled  to,  their  partnership  stock  in 
trade,  moneys,  and  effects:  and  it  is  hereby  declared 
and  agreed  that  the  person  or  persons  who  shall  advance  or 
pay  any  money  to  the  trustees  or  trustee  for  the  time  being 
of  the  said  co-partnership  or  company,  their  or  his  heii«, 
executors,  administrators,  or  assigns,  or  to  their  or  his 
agent  or  agents,  or  any  other  person  or  persons  under  their 
or  his  direction,  upon  any  mortgage  or  mortgages,  or  other 
security,  of  or  upon  all  or  any  part  or  parts  of  the  said  co- 
partnership joint  stock  property,  estates,  and  effects,  or 
upon  any  exchange  of  the  same,  or  any  part  thereof,  or 
otherwise  pursuant  to  these'  presents,  shall  not  be  obliged 
or  required  to  see  to  the  application  of  such  money,  or  be 
answerable  or  accountable  for  misapplication  or  non-appli- 
cation of  the  same,  or  any  part  thereof,  or  to  see  or  inquire 
whether  any  order,  authority,  or  direction  for  any  such 
mortgage,  or  security,  or  exchange  be  made  or  given  by 
the  said  parties,  any  or  either  of  them,  or  whether  any 
such  mortgage,  or  security,  or  exchange  be  made  pursuant 
or  in  conformity  to  the  powers,  authorities,  and  directions 
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Baztsr 
Appellant, 

Newman 
Respondent. 


REOISTBATION  CABEB, 

herein  contained;  and  that  all  receipts  which  shall  be 
given  by  the  said  trustees  or  trustee  for  the  time  being, 
AppeliaDt,  any  or  either  of  them,  or  his,  their,  or  any  or  either  of  their 
heirs,  executors,  administratorB,  or  assigns,  agent  or  agenti, 
or  by  any  other  person  or  persons  to  whom  the  same  money 
shall  be  paid  under  their  or  his  direction,  shall  be  good 
and  sufficient  discharges  for  the  sum  and  sams  of  money 
which  therein  or  thereby  shall  be  expressed  or  ackoov- 
ledged  to  be  or  to  haTe  been  received  -,  and  that  ererr 
raortg.ige  aud  security,  and  conveyance  by  way  of  es- 
change,  which  shall  be  made,  executed,  or  given  by  the 
said  trustees  or  trustee  for  the  time  being,  or  any  or  either 
of  them,  his,  their,  or  any  or  either  of  their  heirs,  execu- 
tors, itd mi uist raters,  or  assigns,  shall  be  binding  and  coo* 
elusive  on  all  the  said  partners,  and  their  respective  hein, 
executors,  administrators,  aud  assigns,  to  all  intents  and 
purposes  whatsoever:  Provided  also,  and  it  is  hereby  (at- 
ther  declared  and  agreed,  that  the  persons  elected  or  to  be 
elected  ou  the  committee  of  the  said  co-partnership,  and 
every  of  them,  also  all  and  every  the  present  and  future 
trustees  and  trustee  thereof,  and  their  respective  heire,  ex- 
ecutors, and  administrators,  shall  now  and  always  st&ai 
and  be  indemnified  and  saved  harmless  by  the  said  co-part- 
nership in  aud  for  all  lawful  acts,  deeds,  and  transacHoni 
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happen  or  arise  to  them,  or  any  of  them,  or  which  they  or 
any  of  them  shall  reasonably  expend,  sustain,  or  be  put 
unto,  and  also  subject  and  liable  to  such  a  reasonable 
allowance  to  the  said  committee  for  their  loss  of  time  as  a 
majority  of  the  said  partners  shall  adjudge,  in,  for,  and 
concerning  the  trusts  aforesaid,  or  any  of  them,  or  the 
execution  or  performance  thereof/^ 

The  said  mill  was  built  according  to  the  terms  of  the 
partnership  deed,  and  the  business  and  trade  were  carried 
on  therein  in  manner  following : — 

The  concerns  of  the  company  were  managed  by  a  com- 
mittee, appointed  by  a  general  meeting  of  shareholders ; 
and  the  committee  were  in  the  occupation  of  the  mill  and 
premises,  and  employed  servants  to  work  it  The  mill  was 
used  for  the  purpose  of  fulling  cloth.  The  shareholders 
did  not  carry  on  one  trade  jointly  together;  but  each 
shareholder  brought  his  own  cloth  to  be  fulled  at  the  mill. 
If  any  other  person  who  was  not  a  shareholder  brought 
cloth  to  be  fulled  at  the  mill,  he  was  charged  a  certain 
sum  for  the  use  of  the  mill,  which  was  paid  to  the  commit- 
tee ;  and  every  shareholder  who  brought  cloth  to  be  fulled 
at  the  mill,  was  debited  with  the  same  sum  proportionally, 
for  the  amount  of  cloth  which  he  had  fulled  at  the  mill,  in 
the  general  annual  settlement  of  the  profits  arising  from 
the  use  of  the  mill. 

The  trustees  had,  under  the  powers  of  the  partnership 
deed,  and  with  the  consent  of  the  general  meeting  of  the 
shareholders,  borrowed  sums  of  money  for  the  purposes  of 
the  mill,  for  which  they  had  given  bonds  and  notes  in 
their  own  names  only;  and  no  part  of  the  partnership 
property  had  been  mortgaged. 

The  personal  property  of  the  company  was  greater  in 
amount  than  the  sums  so  borrowed  by  the  trustees,  and 
was  sufficient  to  meet  such  sums  and  interest  thereon,  and 
all  other  liabilities  incurred  either  by  the  company  or  by 
the  trustees  on  their  behalf. 
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The  amouDt  of  shares  possessed  by  each  of  the  aboTe 
claimants  respectively  in  the  real  property  of  the  com- 
pany^ was  sufficient  to  confer  a  vote,  provided  the  interest 
acquired  by  such  shares  could  be  considered  as  an  interest 
in  the  real  property.  But  it  was  objected  before  the 
revising  barrister,  that  the  interest  acquired  by  the  above 
claimants  as  the  owners  of  such  shares  was  only  an  in- 
terest in  personalty. 

With  regard  to  two  of  the  claimants,  Jonas  Bateman 
and  John  Brookbank,  it  was  also  objected  that  the  money 
so  borrowed  by  the  trustees  on  bonds  and  notes  as  afore- 
said should  be  considered  as  a  mortgage  on  the  real  pro- 
perty of  the  company,  and  that  such  sums,  with  interest 
thereon,  should  be  deducted  from  the  yalue  of  the  real 
property. 

The  barrister  over-ruled  the  objections  in  the  case  of 
each  of  the  above  claimants,  and  allowed  the  vote  of  each 
claimant  respectively. 

If  the  Court  should  be  of  opinion,  that,  under  the  said 
partnership  deed,  the  shares  of  the  said  claimants  respect- 
ively in  the  said  property  of  the  company  could  not  be 
considered  as  a  legal  or  equitable  interest  in  real  property, 
then  the  votes  of  each  of  the  above  claimants  respectively 
were  to  be  disallowed.  Or,  if  the  Court  should  be  of  opin- 
ion that  the  suras  of  money  so  borrowed  by  the  trustees 
as  aforesaid  ought  to  be  considered,  at  law,  or  in  equity,  as 
a  charge  on  the  real  property  of  the  company,  then  the 
right  of  voting  of  each  of  the  above  claimants,  Jonas  Bate- 
man and  John  Brookbank,  was  to  be  disallowed ;  otherwise 
the  decision  of  the  revising  barrister  to  be  confirmed. 

The  case  was  argued  in  last  Hilary  Term. 


it.  HUdyardy  for  the  appellant — The  claimants  had  only 
an  interest  in  personalty,  the  trust  deed  expressly  de- 
claring that  the  lands,  mill,  and  other  buildings,  shaU  be 
considered  as  personal,  and  not  as  real  estate.     The  point 
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might  fonnerly  have  created  some  difficulty:  bat  it  is  now 
set  at  rest  by  the  recent  case  otBligh  y.  Brent,  2  Y.  &  Coll. 
268.  The  question  there  was^  whether  shares  in  the  Chel- 
sea Water  Works  would  pass  by  a  will  not  executed  accord- 
ing to  the  statute  of  frauds.  Alderson^  B.^  who  delivered 
the  judgment  of  the  Court  of  Exchequer^  after  stating  the 
provisions  of  the  act  of  parliament  and  charter  from  the 
Crown^  by  which  the  company  was  constituted  and  incor- 
porated^ and  the  mode  in  which  the  undertaking  under 
the  powers  thereby  conferred  on  the  corporators  had  been 
carried  into  effect^  proceeded  to  observe :  '^  In  the  first  place, 
we  have  a  corporation  to  whose  management  the  joint-stock 
money  subscribed  by  its  individual  corporators  is  entrusted. 
They  have  power  of  vesting  it,  at  their  pleasure,  in  real 
estate,  or  in  personal  estate,  limited  only  in  amount,  and 
of  altering  from  time  to  time  the  species  of  property  which 
they  may  choose  to  hold ;  and,  in  order  to  give  them  greater 
facilities  and  advantages,  certain  powers  are  entrusted  to 
the  undertakers  by  the  legislature — and  that  even  before 
they  were  constituted  a  body  corporate— of  laying  down 
pipes,  and  thereby  occupying  land  for  the  purposes  of  the 
undertaking.  These  powers  render  the  use  of  the  joint 
stock  by  the  body  corporate  more  profitable,  but  they  form 
no  part  of  the  joint  stock  itself;  and  one  decided  test  of 
this  is,  that  they  belong  inalienably  to  the  corporation : 
whereas  all  the  joint  stock  is  capable  expressly  of  being 
sold,  exchanged,  varied,  or  disposed  of,  at  the  pleasure  of 
the  corporate  body.  It  is  of  the  greatest  importance  to 
look  carefully  at  the  nature  of  the  property  originally  en- 
trusted, and  that  of  the  body  to  whose  management  it  is 
entrusted,  the  power  that  body  has  over  it,  and  the  pur- 
poses for  which  these  powers  are  given.  The  property  is 
money,  the  subscriptions  of  individual  corporators.  In 
order  to  make  that  profitable,  it  is  entrusted  to  a  corpora- 
tion who  have  unlimited  power  of  converting  part  of  it  into 
lands,  part  into  goods,  and  of  changing  and  disposing  of 
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eacb^  from  time  to  time ;  and  the  purpose  of  all  this  is,  the 
obtaining  a  clear  surplus  profit^  from  the  use  and  disposal 
of  capital^  for  the  individual  contributors.  It  is  this  sur- 
plus profit  alone  which  is  divisible  among  the  individual 
corporators.  The  land  or  the  chattels  are  only  the  in- 
struments (and  those  varying  and  temporary  instmments] 
whereby  the  joint  stock  money  is  made  to  produce  profit 
Suppose  the  subscription  had  not  been  by  the  iadividoal 
corporators,  but  that  strangers,  having  collected  the  monev, 
had  put  it  into  the  management  of  a  corporate  body  having 
particular  privileges ;  and  had,  after  giving  them  power  to 
vest  the  money  at  their  pleasure,  stipulated  to  receive  these 
profits ;  could  it  be  contended  that  the  nature  of  the  pro- 
perty of  the  subscribers  depended  on  the  mode  of  manage- 
ment of  the  independent  body  ?  And  yet  that  is^  in  trotb, 
this  case ;  for,  the  individual  members  of  a  corporation  are 
quite  as  distinct  from  the  metaphysical  body  called  'the 
corporation,'  as  any  other  of  his  Majesty's  subjects  are." 
The  principles  deducible  from  that  case  are  confirmed  bv 
Bradley  v.  Holdsworth,  3  M.  &  W.  422.  The  question  there 
arose  under  a  railway  act,  by  which  it  was  declared  that 
the  shares  in  the  undertakiDg  or  joint  stock  and  fund  <^ 
the  company,  should,  to  all  intents  and  purposes^  be  deemed 
personal  estate,  and  be  transmissible  as  such,  and  shoald 
not  be  of  the  nature  of  real  property :  and  it  was  held  that 
the  shares  of  individual  proprietors  weire  not  an  interest  in 
land,  and  therefore  might  be  sold  by  a  verbal  contract. 


S.  Martin,  for  the  respondent. — ^A  decision  in  favour  of 
the  appellant  in  this  case  would  have  the  effect  of  disfiran- 
chising  and  disqualifying  a  large  body  of  electors.  [CVes»- 
welly  J. — They  would  not  be  disqualified:  they  would  only 
be  disentitled  to  vote  in  respect  of  this  particular  franchise.] 
It  is  submitted  that  the  claimants  had  an  interest  in  real 
property.  The  fact  of  an  account  being  to  be  taken  of  the 
profits  will  not  prevent  its  being  real  estate.     [MauU^  J. — 
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It  seems  that  the  partners  in  the  concern  were  treated 
much  in  the  same  way  as  strangers.  I  do  not  see  how  the 
method  of  carrying  on  the  business  can  vary  the  rights  of 
the  parties.]  If  two  farmers  were  joint  occupiers  of  a  barn 
and  a  threshing  machine^  and  threshed  corn  for  the  public 
as  well  as  their  own  com^  that  would  be  a  beneficial  enjoy- 
ment of  real  property.  [Cresswell,  J. — The  claim  here  is 
not  in  respect  of  occupation  :  it  is  a  question  of  title.  Tin- 
dal,  C.  J. — The  occupation  is  in  the  committee.  The 
claimants  claim  a  right  to  be  registered  as  owners.]  If 
this  is  not  an  interest  in  real  property^  it  is  difficult  to  say 
what  interest  it  is.  As  soon  as  a  thing  is  affixed  to  land  it 
becomes  real  property ;  although  possibly  the  party  placing 
it  there  may  be  entitled  to  remove  it  under  certain  circum- 
stances :  but,  as  long  as  it  remains  there,  it  is  real  pro- 
perty. The  statement  in  the  trust  deed,  that  the  property 
shall  be  considered  as  or  in  the  nature  of  personal  estate, 
does  not  a£Fect  the  question.  If  a  firm  were  the  owners 
of  a  counting-house,  and  in  the  partnership-deed  it  was 
agreed  that  it  should  be  considered  for  the  purposes  of 
the  partnership  as  personalty,  that  would  not  alter  the 
legal  character  of  the  property.  So,  if  a  man  left  real 
property  to  his  executors  to  be  divided  like  personalty;  his 
wish  would  be  carried  out ;  but  the  nature  of  the  property 
would  remain  unaltered.  That  doctrine  was  laid  down  in 
Barker  v.  May,  9  B.  &  C.  489,  4  M.  &  R.  886.  [Cresswell, 
J. — The  argument  on  the  other  side  amounts  to  this — not 
that  the  legal  or  equitable  estate  is  altered,  but  that  there 
is  no  real  estate  in  the  claimants  or  their  trustees.]  That 
would  be  in  efi'ect  to  alter  the  nature  of  the  estate :  and 
that  can  no  more  be  done  by  agreement  or  contract,  than 
by  will.  [Maule,  J. — In  The  Attomey-Creneral  v.  Mangles, 
5  M.  &  W.  120,  a  testator,  by  his  will,  after  certain  legacies^ 
gave,  devised,  and  bequeathed  unto  his  executors,  their 
heirs,  executors,  and  administrators,  all  the  rest  and  resi- 
due of  his  estate,  real  and  personal,  upon  trust,  at  such 
times  as  they  mi^ht  think  fit,  to  sell,  convey,  or  othenoise 
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convert  into  vnofiey,  the  same^  or  any  part  thereof;  and  the 
testator  directed  that  all  the  residue  of  bis  estate  should 
be  invested  as  it  should  be  realised,  and  should  be  divided 
amongst  all  his  children,  in  certain  shares  and  proportions; 
and  the  testator  directed  that  his  trustees  should  have  full 
power,  in  making  such  sales  as  in  the  said  will  were  di- 
rected, to  resort  to  either  public  or  private  sale,  and  to  buy 
in  and  re-sell,  and  to  defer  any  sale  so  long  as  they  might 
think  fit,  and  of  causing  any  part  or  parts  of  his  the  tes- 
tator's real  or  personal  estate  to  be  valued  instead  of  being 
sold,  and  of  allotting  such  parts  to  any  or  either  of  his  the 
said  testator's  children  at  the  amount  of  the  valuation  as  a 
part  of  his  or  her  proportion  of  his  residuary  estate,  but  to 
be  considered  as  personal  estate,  and  subject  to  the  trusts 
in  the  said  will  declared  respecting  such  proportions  of 
residuary  estate.  The  testator,  at  the  time  of  iiis  death, 
had  one  son  and  four  daughters.  The  trustees,  after  the 
testator's  death,  sold  a  large  part  of  the  real  and  personal 
estate,  amounting  to  180,000/.,  and  caused  the  remaining 
part  of  the  residue,  which  consisted  of  real  estate,  to  be 
valued,  and  the  same  was  valued  at  90,000/.,  which  was  the 
son's  share  of  the  residue ;  and  the  sums  of  45^000/.,  each 
amounting  to  180^000/.,  were  the  shares  of  the  daughters. 
The  trustees  allotted  the  estate  which  had  been  so  valued 
at  90,000/  to  the  testator's  son^  at  the  amouut  of  the 
valuation,  and  retained  the  sum  of  180,000/,,  the  proceeds 
of  the  part  which  had  been  sold,  for  the  benefit  of  the  four 
daughters :  and  it  was  held  that  legacy  duty  was  payable 
upon  the  amount  of  the  part  which  was  actually  sold, 
but  not  upon  the  part  which  the  trustees  had  aUottcd 
to  the  testator's  son,  under  the  discretionaiy  power  con- 
tained in  the  will.  That  case  appears  to  be  in  your 
favour.]  The  parties  interested  in  this  will  use  their  own 
property  and  divide  the  profits.  This  is  not  like  the 
case  of  a  rail-road,  as  in  Bradley  v.  Holdswcrthy  3  M.  &  W. 
422 ;  for,  there  the  land  forms  but  a  very  minute  portion 
of  the  stock;  and  a  shareholder  would  not  have  auch  an 
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interest  in  land  as  would  confer  the  franchise.  [Erskine, 
J. — Would  it  make  any  difference  if  he  had  the  particular 
right  to  travel  on  the  line  in  his  own  carriage  ?]  It  is 
submitted  that  it  would;  and  that^  if  his  share  was  of 
sufficient  ralue  in  any  one  county^  that  would  give  him 
the  right  to  vote.  [Erskine,  J. — Would  it  not  be  a  mere 
easement  ?]  It  would  rather  be  a  right  of  way  over  land 
which  was  vested  in  trustees  in  trust  for  bimself  and 
others ;  and  that^  it  is  submitted^  would  be  an  interest  in 
land.  In  Bradley  v.  Holdsvjorth,  also^  it  was  expressly  pro- 
vided by  the  railway  act  that  the  shares  should  not  con- 
stitute an  interest  in  land.  The  present  case  is  also  very 
distinguishable  from  Bliffh  v.  Brent,  2  You.  &  Coll.  268. 
Here  the  parties  have  not  merely  an  interest  in  the  sur- 
plus profits,  as  was  the  case  there.  Moreover,  there  the 
land  was  vested  in  a  corporation;  and  individual  members 
of  a  corporation  have  no  legal  interest  in  the  land.  This 
distinction  was  ably  pointed  out  in  the  argument  for'  the 
respondents  in  the  case  of  Ex  parte  The  Lancaster  Canal 
Company^  1  Mont.  &  Bligh,  94,  1  Deac.  &  Chit.  411,  as  fol- 
lows : — ''  Corporators  have  two  characters  :  the  individual 
and  the  corporate.  Can  any  individual,  in  his  character  of 
corporator,  because  there  is  land  or  an  interest  in  land 
vested  in  the  corporate  body,  have  a  right  of  voting  for  a 
member  of  parliament,  or  a  qualification  to  sport?  No  in- 
dividual of  a  corporation  can  have  any  seisin  or  right  in 
respect  of  the  corporate  property.  The  entire  fee  of  the 
real  estate  is  in  the  corporate  body:''  1  Mont.  &  Bligh, 
106.  And,  again  :  "  If  a  share  in  corporate  or  joint  stock 
becomes  real  property,  because  the  corporation  or  company 
acquires  an  interest  in  laud,  the  case  must  be  universal. 
The  bank  of  England  has  laid  out  money  on  mortgage ; 
does  that  give  [more  than]  a  chattel  interest  to  the  holders 
of  bank  stock  ?  Does  the  purchase  of  East  India  stock 
give  an  interest  in  the  territories  of  the  East  India  Com- 
pany ?  But  in  both  instances  there  is  real  estate  belong- 
ing to  the  corporate  body :"  1  Mont.  &  Bligh,  109.     [£r- 
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sktne,  J. — Would  it  make  any  difference  in  the  present  case 
if  the  trustees  had  been  a  corporation?]  It  would  not; 
because  the  cestui  que  trust  would  be  beneficially  interest- 
ed; if,  indeed,  a  corporation  can,  strictly  speaking,  take  a 
trust.  [Maule,  J. — In  the  case  of  a  corporation,  it  is  the 
whole  body — the  abstraction  of  law — that  is  seised.  The 
members  are  no  more  seised  than  the  members  of  a  man's 
body  could  be  said  to  be  seised  of  his  estate.]  In  Bucker- 
idge  v.  Ingram,  2  Yes.  Jun.  652,  the  question  related  to  the 
shares  in  the  Avon  Navigation.  And  the  Master  of  the 
Rolls  observed:  "  I  have  no  difficulty  in  saying,  that,  where- 
ever  a  perpetual  inheritance  is  granted,  which  arises  out  of 
land,  or  is  in  any  degree  connected  with  it,  or,^a8  it  is  em- 
phatically expressed  by  Lord  Coke,  exercisable  within  it, 
it  is  that  sort  of  property  the  law  denominates  real,  and 
cannot  pass  by  a  will  without  three  witnesses."  A  similar 
principle  had  been  previously  established,  with  regard  to 
the  shares  in  the  New  River  Company,  in  Townsend  v.  Ask^ 
8  Atk.  336.  [^Cresswell,  J. — In  the  course  of  the  argument 
in  Bligh  v.  Brent,  Parke,  B.,  made  this  observation :  "  Sup- 
pose lands  to  have  been  purchased  for  the  purpose  of  an  un- 
dertaking, and  to  have  been  conveyed  to  certain  parties,  who 
executed  a  deed  of  trust,  upon  trust  to  divide  the  surplus 
profits  among  the  original  subscribers ;  would  their  having 
the  surplus  profits  give  the  original  subscribers  any  estate 
in  the  land?  It  appears  to  me  that  the  company  are  ss 
much  distinct  from  the  proprietors  of  shares  as  one  man  is 
from  another.'^]  His  lordship  was  probably  thinking  at 
the  time  of  a  corporation.  At  most,  the  observation  was 
extra-judicial.  Later  in  the  argument.  Lord  Abinger,  C.B., 
said :  '^  If  a  joint-stock  company  purchase  property,  eadi 
individual  shareholder  has  an  interest  in  it;  but  the 
moment  the  company  becomes  a  corporation,  the  corpor- 
ation has  the  property  in  trust  for  the  individuals.  That 
proceeds  on  the  principle  that  a  man  cannot  be  tmsteefor 
himself."  This  seems  to  be  inconsistent  with  the  previous 
remark  of  Parke,  B.    [CressweU,  J. — It  does  not  iq[ipear  so 
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to  me.  Tlndal,  C.  J. — The  question  in  this  case  really  is, 
whether  the  trustees  are  so  in  respect  of  the  realty,  or  in 
respect  of  the  profits.  Matde,  J. — Some  of  the  terms  in 
the  trust  deed  appear  to  be  inconsistent.  In  one  place, 
the  property  is  spoken  of  as  stock  in  trade ;  in  another,  it 
is  said  that  the  trustees  shall  '^  stand  seised"  of  it,  which 
would  apply  to  realty.]  The  calling  the  property  stock  in 
trade  will  not  make  it  the  less  realty:  and  there  is  nothing 
in  the  nature  of  the  trust  to  shew  that  it  was  not  realty  in 
fact.  [Cresswell,  J. — No  doubt  the  property  is  realty; 
but  the  question  is,  what  interest  the  parties  took  in  it.] 
The  case  finds  that  each  shareholder  enjoyed  his  property 
by  bringing  his  cloth  to  be  fulled  at  the  mill.  [Erie,  J. — 
Might  not  a  deed  be  so  framed  as  to  avoid  certain  liabili- 
ties attached  to  the  possession  of  realty,  such  as  serving  as 
a  juror  or  an  overseer :  as,  if  a  party  wished  to  lay  out 
money  in  a  trade  which  required  the  occupation  of  land, 
could  he  not  make  the  purchase  in  such  a  way  as  to  avoid 
these  liabilities  ?]  It  is  submitted  that  lie  could  not.  All 
the  liabilities  incident  to  realty  must  attach  to  an  interest 
in  realty.  [Cresswell,  J. — No  doubt  a  party  cannot  hold 
realty  and  say  he  holds  it  as  personalty,  and  so  avoid  these 
liabilities.]  There  are  several  cases  collected  in  Collier  on 
Partnership,  pp.  68 — 80,  to  shew  that  the  fact  of  realty 
being  held  in  partnership,  makes  no  alteration  in  the 
nature  of  the  property. 
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Hildyard,  in  reply. — ^There  is  no  question,  that,  if  part- 
ners hold  realty,  and  it  is  entered  in  their  books  as  part- 
nership property,  it  may  be  so  considered  for  certain  pur- 
poses. What  is  contended  for  on  the  part  of  the  appellant 
is,  that,  where  land  is  vested  in  certain  parties  as  trustees, 
and,  by  a  subsequent  deed,  the  trust  is  declared  that  the 
profits  shall  be  paid  to  certain  other  parties,  these  latter 
have  no  interest  in  the  land.  Suppose  one  of  the  partners 
in  this  mill  had  died  intestate,  would  his  share  in  the  pro- 
perty have  gone  to  his  heirs  or  his  executors  ?    [CressweU^ 
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1845.        J.— That  comes  round  to  precisely  the  same  question.] 
It  is  assumed  on  the  other  side  that  the  shareholders  hare 


AppeUant,  an  estate  in  land,  and  it  is  argued  firom  that  aasampti«i 
EeqMndait.  that  they  Cannot  divest  themselves  of  the  incidents  attadied 
to  realty.  [Ifoafe,  J. — ^The  tact  of  the  declaration  q[  tnist 
not  being  contemporaneous  with  the  conTeyance  to  the 
trustees,  will  make  no  difference,  if  the  trust  was  created 
and  the  shareholders  took  an  equitable  estate  under  the 
couTeyance.]  There  is  nothing  in  the  case  to  shew  that 
the  trust  was  created  by  the  conveyance.  l^Mamk,  J. — 
Then,  who  would  have  the  vote?  The  trustees?]  Pro- 
bably they  would,  if  they  had  a  beneficial  occupation.  But 
that  is  a  very  different  question.  The  shareholders  have 
no  particular  privileges  over  the  rest  of  the  public,  as  they 
must  pay  for  the  use  of  the  mill.  To  decide  this  case 
otherwise  than  according  to  the  decision  in  Bligh  v.  Brad, 
2  You.  &  Coll.  268,  will  be  to  unsettle  a  most  important 
head  of  the  law. 

Cur.  adv.  vult. 

TiND  AL,  C.  J.,  now  deUvered  the  judgment  of  the  Court : 
In  this  case  thirty-seven  persons  claimed  the  right  of 
voting  for  the  West  riding  of  the  county  of  York  in  respect 
of  a  qualification  described  upon  the  list  as  "  fireehoM  shares 
in  a  mill,  houses,  and  land.''  The  revising  barrister  fivund 
that  the  amount  of  the  shares  possessed  by  each  q[  the 
claimants  in  the  real  property  of  the  company  was  sufficient 
to  confer  a  vote,  provided  the  interest  acquired  by  sudi 
shares  could  be  considered  as  an  uUerest  in  real  properif. 
The  objection  taken  before  him  was,  that  the  interest  ac- 
quired by  the  several  claimants,  as  the  owners  of  sndi 
shares,  was  an  interest  in  permmaUy  only,  and  not  in  land; 
but  the  revising  barrister  over-ruled  this  objection,  as  well 
as  another,  which  applied  solely  to  the  cases  of  two  of  the 
claimants,  Bateman  and  Brookbank  (to  which  objection  we 
shaU  afterwards  advert),  and  allowed  the  votea  of  all  the 
claimants.    And  we  are  of  opinion  that  the  revisiDg  bar- 
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rister  was  right  in  his  decision^  and  that  the  votes  of  the 
several  claimants  ought  to  be  allowed. 

That  the  claimants  took  no  legal  interest  in  the  real  pro- 
perty, is  placed  beyond  doubt.  The  freehold  land  pur- 
chased with  the  money  contributed  by  the  several  claimants 
and  by  other  shareholders,  was  conveyed  to  trustees  ''  unto 
and  to  the  use  of  them,  their  heirs  and  assigns,  absolutely  */' 
the  trusts  subject  to  which  the  trustees  were  seised  being 
declared  by  the  co-partnership  deed  subsequently  executed 
by  the  trustees  and  the  several  members  of  the  co-partner- 
ship thereby  created.  The  only  question  therefore  is, 
whether  the  claimants  take  such  an  equitable  interest  in  the 
realty  as  will  by  law  give  them  the  right  to  vote;  for, 
under  the  provisions  of  the  7  &  8  Will.  8,  c.  25,  the  18 
Geo.  2,  c.  18,  the  2  Will.  4,  c.  45,  and  the  6  &  7  Vict.  c. 
18,  a  person  seised  in  equity  will  have  the  same  right  to 
vote  as  if  he  had  the  seisin  in  law  of  a  freehold  estate  of 
the  value  of  40«.  by  the  year,  according  to  the  provision  of 
the  statute  8  Hen.  6,  c.  7. 

And  the  ground  on  which  we  consider  these  claimants  to 
have  such  right,  is  this,  that  the  property  of  which  the 
trustees  are  seised  in  trust  for  the  benefit  of  the  share- 
holders who  form  the  co-partnership,  is  freehold  land; 
that  the  co-partners  by  their  committee  are  in  possession 
thereof;  that  the  trusts  declared  by  the  deed  are  no  more 
than  agreements  and  regulations  entered  into  between 
the  CO -partners  for  the  better  carrjring  on  their  joint  trade 
by  the  means  of  such  land  and  the  mill  erected  thereon, 
and  are  not  trusts  which  are  inconsistent  with  an  equitable 
seisin  of  the  freehold  in  the  co-partners :  and,  lastly,  that 
it  is  found  by  the  revising  barrister  that  the  amount  of 
the  shares  of  each  of  the  claimants  in  the  real  property  of 
the  company  is  sufficient  in  value  to  confer  a  vote. 

It  is  undoubtedly  true,  as  was  urged  at  the  bar,  that  the 
trusts  declared  by  the  co-partnership  deed  are  such  as  that 
a  Ck>urt  of  Equity  would  deal  with  the  real  property  as  per- 
sonalty, so  far  as  was  necessary  to  carry  the  intention  of 
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1845.         this  trading  co-partnenliip  into  eiecutjop.     In   gcnenl, 
there  cmn  be  no  qneition  but  that  for  all  yuMpuatM 


AvpcUui,      to  effectuate  the  intention  of  the  parties,  fewwm^Ml  cit^e 
may  be  considered  as  real,  and  real  estate  as  prrMwal,  bj  a 


Court  of  Eqnitr;  as  in  the  ordinarj  inataiice  of 
agreed  or  directed  to  be  laid  ovt  in  famd  ;  and  so,  in  the 
instance  of  a  real  estate  nnder  an  absolute  tnnt  or  direc- 
tion to  sell :  and  against  this  general  role  oar  dryiaiai  in 
the  present  case  will  not  in  anj  iwumrr  militate.     Bnt^ 
notwithstanding  this  ac^Lnowledged  doctrine  of  the  Comt  cf 
Eqnitj,  no  one  can  deny  that  the  land  still  remains  famd,  and 
nothing  ebe;  and  there  is  no  anthontj  or  deeisioD,  Hm^ 
for  the  collateral  purpose  of  giving  m  Tote^  whidi  hat 
no  bearing  npon  or  reference  whatever  to  the  objects  cf 
the  deed  of  co-partnership,  the  right  of  the  eestni  qne 
tmst  should  not  remain   just  as  it  would    ha:Te   been 
without  sudi  declaration  of  trust.     For,  as  to  the  declar- 
ation by  the  co-partners  in  the  deed,   ^thnt  the  lands 
and  buildings  shall  be  deemed  and  considered  aa  w  in 
the  nature  of  personal  estate,  and  not  real  estate,"  we 
think  the  generality  of  these  words  must  necesanrihr  be 
limited  by  the  subject-matter  of  the  trusts  declared  by  the 
deed,  and  that  they  can  extend  no  further  than  the  ob- 
ject and  purposes  of  the  deed  require :  and,  further,  we 
think  it  may  be  considered  as  a  rery  Ambtful  qnesticHi 
whether  the  private  agreemoit  of  parties,  or  any  anthor- 
ity  short  of  that  of  an  act  of  parliament,  can  deprife 
the  owners  of  the  fireehold  of  the  right  of  voting  tat  a 
member  of  parliament,  which  is  a  right  inherent  in  the 
owners  of  the  fireehold,  not  tar  their  own  benefit,  but 
for  that  of  the  cmnmunity  of  which  they  form  a  part 
But,  however  that  may  be,  it  appears  to  us  such  right  ii 
left  altogether  untouched  by  the  objects  and  purposes  for 
which  the  trusts  of  the  deed  now  under  consideration  are 
created  and  declared.    This  deed  declares  no  trust  what- 
ever of  the  fireehold;  but,  as  it  appears  by  the  statement 
ol  the  case  that  the  land  was  purchased  witii  the  money  of 
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the  several  shareholders  or  co-partners^  it  follows  that  under 
the  purchase  deed  there  was  a  resulting  trust  as  to  the 
fee-simple  and  inheritance  for  their  benefit;  so  that  each 
of  them  would  be  entitled  to  a  share  in  the  beneficial 
interest  therein^  proportioned  to  his  share  of  the  purchase 
money.  The  partnership  deed  does  not  alter  the  propor- 
tions in  which  the  parties  are  interested;  nor  does  it  con- 
fer on  any  stranger  any  portion  of  the  interest  in  the  land; 
it  only  regulates  the  mode  in  which  the  property  shall  be 
managed  and  enjoyed,  according  to  the  quantity  of  interest 
of  each  shareholder  therein.  And  the  estate,  to  use  the  lan- 
guage of  Lord  Eldon,  in  Crawshay  v.  MatUe,  1  Swanst.  521, 
speaking  of  a  freehold  estate  purchased  by  a  partnership 
for  trading  purposes,  "  though  personal  in  enjoyment,'^  is 
'^  freehold  in  nature  and  quality ;''  and  it  is  to  the  nature 
and  quality  of  the  estate  we  are  to  look,  and  not  to  the 
mode  of  enjoyYnent,  when  we  have  to  decide  whether  it 
confers  a  vote. 

It  was  objected  on  the  part  of  the  appellant,  that  the 
case  of  Bligh  v.  Brent,  2  Y.  &  C.  268,  was  an  authority 
against  the  claimants,  inasmuch  as  it  proved  that  the 
shares  of  a  company,  the  profits  whereof  were  derivable 
firom  land,  were  personal  property,  not  real.  But  we 
think  it  sufficient  to  advert  to  a  broad  ground  of  distinc- 
tion between  that  case  and  the  present.  In  the  case  re- 
ferred to,  the  company,  that  of  the  Chelsea  Water  Works, 
was  a  corporation  created  by  act  of  parliament,  and  char- 
ter from  the  Crown,  of  which  the  individual  shareholders 
were  corporators.  The  whole  of  the  real  property  was 
vested  in  a  corporation  a^regate,  who  had  the  sole 
management  and  control  thereof,  having  power  to  convert 
it  into  personalty,  or  back  again  into  realty,  at  their  free 
pleasure;  the  individual  corporators  having,  as  individuals, 
no  more  interest  in  the  freehold  than  perfect  strangers, 
and  no  interest  in  the  surplus  profits  of  the  concern,  until 
they  actually  arose.  In  the  present  case,  the  freehold  is  in 
the  trustees  for  the  benefit  of  the  individual  co-partners  in 
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a  trade  to  be  managed  and  conducted  by  a  committee 
appointed  by  themselves.  In  many  other  cases  of  share- 
holders in  joint-stock  companies,  where  the  company  has 
been  incorporated  by  act  of  parliament^  the  legislature  has 
expressly  declared  that  the  ''shares  be  deemed  personal  es- 
tate, and  transmissible  as  such,  and  not  of  the  nature  of  real 
property.''  Such  was  the  case  of  The  Vauxhall  Bridge 
Company,  1  61.  &  Jam.  101,  of  T^  Lancaster  Canal  Com- 
pany, Mont.  &  Bligh,  112,  and  other  cases ;  in  which  cases 
it  may  well  be  conceded  that  there  could  be  no  freehold 
interest  in  the  several  shareholders,  so  as  to  entitle  them 
to  vote ;  whereas,  in  the  case  before  us,  there  is  no  other 
than  a  voluntary  declaration  by  the  parties  themselves,  that 
the  real  estate  shall  be  considered  as  personal. 

Upon  the  principle,  therefore,  that  land  and  mills  built 
thereon,  are  the  basis  and  subject-matter  of  the  trade  out 
of  which  the  profits  arise,  which  are  to  be  distributed 
amongst  the  shareholders ;  that  the  trusts  relate  only  to 
the  management  and  conduct  of  the  land  and  mills,  and 
the  trade  carried  on  by  means  of  the  same;  that  there  is 
no  trust  declared  which  is  inconsistent  with  an  equitable 
interest  in  the  freehold  in  the  respective  shareholders; 
that  the  co-partners  are,  by  their  committee,  in  possession; 
and,  lastly,  that  the  value  of  each  man's  share  is  sufficient 
to  enable  him  to  vote ;  we  think  the  shareholders  had  an 
equitable  seisin  in  a  sufficient  estate  to  entitle  them  to 
vote  for  the  county. 

As  to  the  objection  raised  against  the  right  of  the  two 
particular  claimants,  Bateman  and  Brookbank,  we  see  no 
ground  whatever  for  considering  money  borrowed  by  the 
trustees  on  bonds  and  notes,  as  having  the  effect  of  mort- 
gages on  their  shares;  and,  indeed,  this  objection  was 
little  relied  upon  in  argument. 

On  the  whole,  we  think  the  decision  is  right,  and  that 
it  ought  to  be  affirmed. 

Decision  affirmed. 


THE    END. 
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ACKNOWLEDGMENT. 

See  Statute  of  Limitations. 

ACT  OF  PARLIAMENT. 
See  Winchester  Paving  Act. 

ARBITRATION. 

I.  Referring  hack  Award  for  Amendn 

menu 
An  arbitrator  having  made  an  award 
in  which  the  plaintiff  was  described  by 
a  wrong  Christian  name,  the  Court  sent 
it  back  to  him  to  correct — ^the  order  of 
reference  containing  a  clause  for  refer- 
ring it  back  for  amendment.  HcweU  v. 
ClementSy  851. 

II.  Time  for  m<mng  to  set  aside  Award, 
An  award  was  made  on  the  2drd  of 
March:  the  plaintiff  moved  to  set  it  aside 
on  the  last  day  but  one  of  the  following 
Michaelmas  Term,  for  an  objection  of 
which  he  had  knowledge  on  the  8th  of 
May : — Held,  that  the  application  was 
too  late,  notwithstanding  a  flat  had  is- 
sued against  the  plaintiff  before  the  date 
of  the  award,  and  he  did  not  receive  a 
copy  of  it  until  the  8th  of  November. 
Uemsworth  v.  Brian^  842*. 

ARREST  OF  JUDGMENT. 

See  CoAU. 

ASSAULT. 
To  a  count  in  trespass  charging  the 
defendant  with  having  assaulted  the 


plaintiff  on  board  a  ship  on  the  high 
seas,  and  forcing  and  compelling  him, 
he  then  being  sick,  to  stand  and  remain 
standing  on  the  deck  for  the  space  of 
one  hour,  the  defendant  pleaded  a  jus- 
tification as  to  the  forcing  and  compel- 
ling the  plaintiff  to  stand  and  remain 
standing  upon  the  deck: — Held,  bad, 
as  attempting  to  justify  that  which  was 
mere  matter  of  aggravation.  Crriffiths 
V.  Dunnett,  836. 

ASSUMPSIT. 
Consideration,  where  sujicient. 
The  plaintiff  declared  in  assumpsit 
upon  an  agreement  whereby — after  re- 
citing that  one  W.  in  his  lifetime  mort- 
gaged certain  premises  to  R.  and  B.  to 
secure  3500/.;  that  R.  and  B.  required 
W.  to  procure  the  plaintiff  to  join  hi|n 
in  a  bond  as  a  collateral  security  for 
that  sum  and  interest ;  that  the  defend- 
ant had  since  the  death  of  W.  taken 
upon  himself  the  management  of  the  es- 
tate of  W.,  and  had  paid  to  R.  and  B. 
3370/.;  that  the  plaintiff  had  been  call- 
ed upon  as  surety  and  had  paid  to  R. 
and  B.  130/.;  that  the  defendant  had  re- 
paid him  48/.,  leaving  82/.  due;  that 
the  defendant  had  agreed  to  repay  the 
plaintiff  the  82/.  out  of  the  monies  which 
might  arise  from  the  sale  of  the  mort- 
gaged premises,  and  in  the  meantime  to 
appropriate  the  rents  towards  payment 
of  the  same,  as  the  plaintiff  had  a  lien 
upon  the  premises  for  the  same;  that 
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the  defendnt  kad  reqtuslcd  the  plaistxff 
to  rrieMe  mod  coare j  all  his  estate  aal 
intcTcst  in  the  premises  to  A.  end  L^ 
which  he  hjiddooe,  rcserfing  his  Iieik — 
it  waa  witmiidy  thai,  in  conaidpT«tinn 
of  the  plaintxfFs  having  paid  the  IML 
to  R.  and  B.  in  part  <&charge  of  the 
mortgage,  and  in  conwdrfition  of  hia  ' 
hftTing  leleaaed  and  co&vejed  all  hia  < 
otate  and  interest  in  the  prcBUKs  to  A. 
and  L^  and  in  ovder  to  secure  to  the  | 
plaintiff  the  ic^pajnent  of  the  82^1,  the 


The  statute  9  5l7  Tkt.  c  73,  ^  ^^t 
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past  of  which  hao  been 
anj  Conrt  of  law  «*  eqvi- 
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the  plaintiff  to  paj  him  the  aaaae,  with 
inteicsly  oat  of  the  proceedi  of  the  pre- 
Mian  when  sold,  and  in  the  mcantinie 
to  apfiiipiuiU  the  rents  in  fiqudation 
Moae.  The  declantion  then  pro- 
to  state,  that,  in  cooaideiBtioa  of 
the  prcnuaea^  the  defendant  promiaed 
the  plaintiff  to  perform  the  agreement; 
and  alleged  far  brcneh,  that,  ahhoo^ 
the  ihfinifaat  had  recnved  rents  to  a 
sailh  if nt  aaaonnt,  he  had  &ikd  to  paj: 
— Heid,  that,  as  the  dcdaradon  did  not 
shew  that  di»  plaintiff  had  an  T  interest 
in  di»  premises  except  that  which  he 
leaeiied,  hc»  release  azid  coaTejance, 
thnagh  cxecoted  at  the  defendant's  re> 
faest,lbrmed  no  legal  coosderation  lor 
di»  proaaim  aOeged  to  have  bc^  saade 
bj  di»  defendant.     iTofr  t.  I>mttm, 
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IT.  Zim^r  Co 
A  cause  and  all  maft>  ii  ii 
were  referred,  a  third  partj 
to  be  wad^  a  part  j  to  the  reference. 
The  arbitrator  directed  a  To&t  t»  be 
entered  fer  the  defiendaact  in  theaetiaa, 
bat  Erected  that  the  third  partT  dhwU 
paj  to  the  plaintiff  a  sam  of  W  1%. 
and  the  costs  of  the  reference  and  award. 
Theplaia^iff  havii^ 
the  partj  by  whom  the 
Rcted  to  be  paid  deefined  to  par  it 
withoat  anthovitj  from  the  pbintiff  t 
aa^neer—Hdd,  that  the  pUmtiff'sat- 
tomej,  who  had  a  Ben  apoa  the  award 
fee  costs  dae  to  him  from  theplsiBiii^ 
not  entitled  to  an  order  npon  the 

r.  nnder  the  1  &  2  Tact.  c.  11«^ 
8.18L    H^knftT.Mmai^^-GZ. 

AUCTION. 
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AWARD. 

See  Arbitration — Inclosurb  Act. 

BANKRUPT. 
I.  Rights  and  Duties  of  Assignees, 

1.  The  Court  will  not  allow  an  irre- 
gular writ  of  fi.  fa.  to  be  amended  to 
the  prejudice  of  the  intervening  rights 
of  assignees.    Brooks  v.  Hodson^  223. 

2.  The  defendant  having  purchased 
of  one  T.  timber  which  was  warehoused 
in  T.'s  name  in  the  West  India  Docks, 
contracted  to  sell  it  to  P.  &  Son,  re- 
ceived from  them  a  bill  at  seven  months' 
date  for  the  price,  and  gave  them  a 
delivery  order.  The  dock  company 
declined  to  act  upon  thb  order,  but  re- 
quired the  order  of  T.  P.  &  Son,  after- 
wards, and  before  T.'s  order  was  ob- 
tained, became  bankrupt,  the  bill  re- 
maining unpaid.  The  defendant  after- 
wards obtained  the  timber  from  the 
docks : — Held,  that  the  assignees  of  P. 
&  Son  were  not  entitled  to  maintain 
trover  for  the  timber,  and  that  the  de- 
fendant was  not  estopped  by  the  order 
given  by  him  from  intercepting  the  de- 
livery.   Lackington  v.  Athertony  38. 

3.  On  the  29th  of  December,  1842, 
the  defendant  dbtrained  for  120/.  arrears 
of  rent  due  to  him  from  one  May  at  the 
preceding  Michaelmas,  the  goods  of 
May  being  then  in  the  possession  of  one 
C,  to  whom  they  had  on  the  13th  of 
December  been  conveyed  in  trust  for 
May's  creditors :  on  the  3rd  of  January, 
1843,  it  was  agreed  between  C.  and  the 
defendant  that  the  rent  distrained  for 
should  be  paid,  the  defendant  consent- 
ing to  forego  the  quarter's  rent  due  at 
Christmas;  and  accordingly  the  goods 
were  appraised  and  condemned  at  136/., 
being  the  amount  of  the  rent  and  ex- 
penses, and  the  money  handed  over  to 
the  defendant.  On  the  9th  of  January, 
a  fiat  issued  against  Biay,  the  act  of 


bankruptcy  relied  on  being  the  execu- 
tion of  the  deed  of  the  13th  of  Decem- 
ber : — Held,  that  the  assignees  were  not 
entitled  in  an  action  for  money  had  and 
received  to  recover  back  the  sum  so 
paid  to  the  defendant.  Lackington  v. 
EUiaty  275. 

II.  Protected  Transactions. 

Notice  of  Act  of  Bankruptcy,'] — QueerSy 
whether  a  '^  distress"  is  a  *'  transaction" 
within  the  protection  of  the  2  &  3  Vict, 
c.  29 ;  and,  if  so,  whether  a  notice  of 
the  act  of  bankruptcy  given  to  the  bro- 
ker's man  would  be  sufficient  to  bind 
the  defendant.  Lackington  v.  Elliott, 
276. 

A  notice  that  a  party  has  executed  a 
conveyance  of  all  his  property  for  the 
benefit  of  his  creditors,  is  a  good  notice 
of  an  act  of  bankruptcy.    lb, 

III.  Rights  and  Duties  of  the  Messenger, 

The  assignees  of  a  bankrupt  are  not 
bound  to  continue  the  services  of  a 
messenger  appointed  by  the  commis- 
sioners.   Robson  V.  Jonassohn,  35. 

IV.  Proceedings  under  5S^6  Vict,  c.116. 

1.  In  assumpsit  for  work  and  labour, 
&c.,  the  defendant  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  that 
he,  before  the  commencement  of  the 
suit,  then  not  being  a  trader,  and  hav- 
ing then  resided  for  twelve  calendar 
months  in  London,  and,  according  to  the 
directions  and  provisions  of  the  6  &  6 
Vict.  c.  116,  hating  then  given  due  notice, 
did  then  duly  present  a  petition  for 
protection  from  process  to  the  Court  of 
Bankruptcy,  &c. ;  and  the  plea  then 
went  on  to  allege,  that,  after  the  filing 
of  the  said  petition,  and  after  the  con- 
tracting of  the  debts  and  causes  of  action 
in  the  declaration  mentioned,  and  after 
the  commencement  of  the  action,  Mr. 
Commissioner  F.,  then  being  a  commis- 


1012 


Carrier. 


INDEX. 


of  the  employment  of  the  defendants 
below  by  the  plaintiff  below,  for  other 
reward,  to  take  care  of  the  goods  at  the 
wharf  where  they  should  be  landed, 
and  to  carry  and  convey  the  same  from 
80ch  wharf  to  the  place  of  business  of 
the  plaintiff  below,  and  there  to  deliver 
them  to  the  plaintiff  below  in  a  reason- 
able time  after  landing,  and  assigning 
for  breach  the  non-delivery  of  the  goods, 
although  a  reasonable  time  for  that 
purpose  had  elapsed — the  defendants 
below  pleaded,  that,  after  the  arrival  of 
the  steam-vessel  in  London  with  the 
goods  on  board,  and  after  the  goods  had 
been  safely  landed  on  Fenning's  Wharf, 
the  defendants  below  caused  the  same 
to  be  safely  deposited  and  stored  upon 
the  wharf  until  they  could  be  carried 
and  conveyed  therefrom  and  delivered 
to  the  plainUff  below,  the  said  wharf 
being  a  usual  and  fit  and  proper  phice 
for  that  purpose ;  and  that  the  defend- 
ants below  took  care  of  the  goods  whilst 
they  remained  upon  the  wharf,  until 
afterwards,  and  before  they  could  be 
conveyed  from  the  wharf,  and  before  a 
reasonable  time  for  their  being  so  con- 
veyed, or  for  the  delivery  thereof  to  the 
plaintiff  below,  had  elapsed,  the  goods 
were  destroyed  by  an  accidental  fire; 
by  means  whereof,  and  from  no  other 
cause,  and  without  any  carelessness, 
negligence,  or  improper  conduct,  or 
want  of  due  care  in  the  defendants  be- 
low, they  were  prevented  from  deliver- 
ing the  goods  to  the  plaintiff  below. 

Held  (reversing  the  judgment  of  the 
Court  below),  that  the  plea  was  a  good 
answer  to  the  count— the  contract  to 
carry  from  the  wharf  for  other  reward 
not  being  of  the  same  nature  as  the 
contract  to  carry  to  it,  there  being  no 
averment  in  the  count  that  the  defend- 
ants below  were  common  carriers;  and, 
if  they  were  not  subject  to  the  liability 
of  common  carriers  whilst  the  goods 


were  in  the  warehonae,  all  that  they 
were  bound  to  do  by  the  contract  as  al- 
leged in  the  count,  was,  to  take  reason- 
able care  of  the  goods  whilst  there.  IK 

3.  At  the  trial,  the  Judge  allowed 
evidence  to  be  given  on  the  part  of  the 
plaintiff  (written  and  parol)  of  fonner 
dealings  between  himself  and  the  de- 
fendants as  to  the  carriage  of  goods  from 
the  defendants'  wharf  to  the  plaintiff's 
place  of  business: — Held,  that  such  evi- 
dence was  properly  admitted — not  for 
the  purpose  of  superadding  any  condi- 
tion to,  or  in  any  manner  varying  or 
altering  the  written  contract;  but  for 
the  purpose  of  ascertaining  the  coune 
and  usage  of  delivery  in  the  port  of 
London.    lb, 

4.  The  declaration  contained  two 
counts:  to  the  first  count,  the  defend- 
ants pleaded  four  pleas,  and  to  the  se- 
cond, two:  the  plaintiff  demurred  spt- 
cially  to  the  third  and  fborth  pleas,  and 
generally  to  the  sixth.  The  Court  of 
Common  Pleas  gave  judgment  for  the 
plaintiff  on  all  the  demurrors.  At  the 
trial  which  afterwards  took  place,  ex- 
ceptions were  tendered  to  the  ruling  of 
the  Lord  Chief  Justice  upon  the  issues 
joined  on  the  first  and  second  pleas,  and 
the  jury  were  by  eonaetU  diedkmrged  from 
ffieing  any  verdict  as  to  the  second  comnL 
The  plaintiff  thereupon  signed  judg- 
ment and  taxed  his  costs. 

The  Elxchequer  Chamber,  upon  the 
argument  of  the  writ  of  error  and  bill 
of  exceptions,  affirmed  the  judgment  of 
the  Court  below  as  to  the  demurrers  to 
the  third  and  fourth  pleas,  and  also 
affirmed  the  ruling  of  the  Lord  Chief 
Justice  at  the  trial;  but  tk^  njijiurf 
the  judgment  of  the  Coesmwn  Plems  eefmr 
as  related  to  the  demurrer  to  the  ^tth 
pica: — 

Held,  that  the  plaintiff  below  was  not 
entitled  to  the  costs  in  error:  and  there- 
fore the  House  of  Lorda  leresBed  the 
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judgment  pro  tanto,  giviDg  snch  judg- 
ment as  the  Exchequer  Chamber  ought 
to  have  g^ren.    lb, 

COALS. 

Fitter's  Cerfificate. 

In  an  action  against  a  coal-fitter  for  a 
penalty  under  the  1  &  2  WilL  4^  c.  Ixxvi, 
s.  75,  for  not  transmitting  to  the  clerk 
of  the  coal-market,  on  loading  coals  for 
the  port  of  London,  '^a  certificate,  signed 
by  suehfltteTy  containing  the  day  of  the 
month  and  year  of  such  loading,  the 
master's  and  ship's  names,  and  the 
quantity  of  tons,  and  the  usual  names  of 
the  several  and  respective  collieries  out  of 
which  the  said  coals  are  and  shall  he 
vnrought  and  gotten,  and  the  price  paid 
by  the  master  or  masters  for  each  and 
every  sort  of  coals  that  each  and  every 
fitter  or  other  person  vending  or  deliver- 
ing coals  as  aforesaid,  his  or  their  agent 
or  servant,  hath  sold  and  loaded  on  board 
each  and  every  ship  or  vessel" — ^the  de- 
claration stated  that  the  defendants  (not 
alleging  them  to  he  fitters)  **  delivered  " 
certain  coals  on  board  a  certain  ship  or 
vessel,  but  did  not  send  a  certificate, 
signed  by  the  defendanSSy  '*  containing 
the  day  of  the  month  and  year  of  such 
loading,  the  name  of  the  master  of  the 
said  ship  and  of  the  said  ship,  and  the 
quantity  of  tons  so  delivered  as  afore- 
said, and  the  usual  names  of  the  several 
and  respective  eoUieries  ont  of  which  the 
said  coals  were  wrought  and  gotten,  and 
the  price  paid  by  the  master  for  each 
and  every  sort  of  coals  that  the  defend- 
ants, so  delivering  coals  as  aforesaid, 
then  sold  and  loaded  on  board  the  said 
ship  or  vessel,  contrary  to  the  form  of 
the  statute:" — ^Hdd,  that  this  was  no 
suffidatt  allegation  that  in  point  of  fiMst 
there  were  coals  on  board  which  had 
been  actually  sold.  Qraittt  v.  Mattheuh 
son^  135. 

Qucsre,  whether  such  an  allegation 

VOL.  VIII. 


was  essential — ^whether  the  provisions 
at  the  statute  are  confined  to  the  case 
of  coals  sold,  or  extend  to  all  coals  de- 
livered on  board  for  the  purpose  of  be- 
ing taken  to  London,  whether  upon  sale 
or  otherwise  ?   lb. 

It  is  not  enough  in  the  certificate  to 
give  a  name  by  which  the  ooo/ is  known 
in  the  London  market :  the  true  name 
of  the  colliery  must  be  inserted.    Ih. 

The  jury  having  found  for  the  plain- 
tiff—  Held,  that  the  verdict  was  sus- 
tained by  proof  that  the  certificate  did 
not  contain  the  name  of  the  colliery; 
though  it  was  contended,  that,  as  the 
declination  also  charged  that  the  certi- 
ficate was  defective  in  not  naming  the 
price  of  the  cocUs,  non  constat  that  the 
jury  did  not  fi>und  their  verdict  upon 
this  latter  defect  only.    lb. 

The  judgment  was  arrested,  because 
the  declaration  merely  negatived  the 
transmission  of  a  certificate  signed  by  the 
defendants — a  thing  not  required  by  the 
statute  unless  they  were  fitters,  which 
the  declaration  did  not  allege  them  to 
be.   lb. 

COGNOVIT.    . 
See  Warrant  of  Attornst,  I. 

COMMISSION. 
To  examine  Witnesses  abroad. 
In  trover  to  recover  certain  United 
States  Treasury  notes,  the  defence  sug- 
gested was  forgery,  to  prove  which  it 
was  necessary  to  send  out  a  commission 
to  examine  witnesses  in  America.  On 
granting  the  commission,  the  Court  re- 
quired the  defendant  to  deposit  the  notes 
with  the  Masters.  On  the  motion  of 
the  defendant,  a  rule  was  subsequently 
made  for  delivering  out  the  notes  to 
some  person  to  be  agreed  on,  or  to  be 
named  by  the  Master,  for  the  purpose 
of  producing  them  to  the  witnesses  to 
be  examined  under  the  commission— » 
the  defendant  giving  security  to  the 
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sioner  of  the  said  Court  of  Bankroptcy 
duly  authorized  in  that  hehalf,  &c.y 
did  make  a  final  order  according  to  the 
provisions  of  the  said  act,  ^*  for  the  pro- 
tection of  the  person  of  the  defendant 
from  all  process,  and  for  the  resting  of 
his  estate  and  effects  in  an  official  assig- 
nee, according  to  the  provisions  of  the 
said  act,"  &c. : — Held,  on  special  de- 
murrer, that  it  was  not  necessary  to 
allege  that  the  notice  was  inserted  twice 
in  the  London  Gazette  and  twice  in  a 
local  newspaper,  as  required  hy  s.  1 ; 
or  that  Mr.  Commissioner  F.  was  a  com- 
misdoner  duly  authorized  at  the  time 
of  presenting  the  petition,  or  at  the  date 
of  the  Testing  order.  Nichols  t.  P<gmey 
732. 

2.  But,  semhle,  that  the  plea  ought 
to  have  alleged  that  the  order  was  a 
final  order  for  digtrUmtUm^  as  well  as 
for  protection  of  the  defendant's  person 
and  property.    Ih. 


V.  Proceedings  mnder  bS^^  Vict.  c.  122, 

*.11. 

The  proceedings  against  a  trader 
under  the  5  &  G  Vict.  c.  122,  s.11,  may 
he  taken  nmultaneously  with  an  action 
at  law  for  the  recovery  of  the  same 
deht :  and,  though  the  debtor  pays  the 
demand  under  pressure  of  the  former 
proceedings,  the  Court  will  not  stay 
the  action  without  pa3rment  of  costs. 
QmngUm  v.  Hogarth^  725. 


BAIL-BOND. 

Cancdling. 

A  defect  in  the  copy  of  the  capias 
served  upon  a  defendant  on  his  arrest, 
pursuant  to  a  Judge's  order,  under  the 
1  &  2  Vict,  c  110,  s.  3,  is  a  ground  for 
cancelling  the  bail-bond  given  on  such 
arrest.    Copl^  v.  Medeiros,  172. 


BARON  AND  FEME. 
See  Husband  akd  Witk. 

BAWDY  HOUSE. 
See  Disorderly  House. 

BILL  OF  EXCHANGE. 

L  General  Aceqidamee. 
JxL  an  action  by  an  indorsee  i^mi 
the  drawer  of  a  bill  of  exchange,  the 
declaration  stated  the  bill  to  have  been 
accepted  payable  at  a  banker's  in  Lon- 
don, and  averred  a  preaentment  to  the 
acceptor  there: — Held,  no  variance, 
though  by  the  statute  1  &  2  Geow  4^ 
c.  78^  such  acceptance  is  a  general  ac- 
ceptance only.  Wilatoi  v.  WHkame^ 
713. 

II.  Indorsemtnt  per  Proemrmtim. 

P.  &  Co.,  foreign  correqiondents  of 
H.  G.  Sc  Co.,  remitted  to  them  a  bill 
upon  the  defendant  for  300^.,  indoeed 
in  a  letter  advising  them  that  it  ww 
sent  to  meet  a  draft  on  H.  G.  &  Co.  of 
the  same  amount  Before  the  arrival  of 
this  letter,  G.  (who  alone  constituted 
the  firm  of  H.  G.  6c  Co.)  had  abscond- 
ed, having  previously  addressed  a  letter 
to  one  Loneigan  authorizing  him  for 
and  in  the  name  of  H.  G.  &  Co.  to  in- 
dorse any  bill  or  bills  of  exchange  which 
might  be  remitted  to  them,  and  to  dis- 
pose of  them  in  a  particular  way:~ 
Held,  that  this  last-mentioned  letter  did 
not  authorize  Loneigan  to  indorse  the 
biU  in  question,  inasmuch  as  that  bill 
never  became  the  property  of  H.  G.  & 
Co.,  the  condition  upon  which  it  ww 
sent  to  them  not  being  capable  of  fulfil- 
ment.   Feam  v.  JVIkxi,  241. 

And  see  IxTtXESt. 

CARGO. 
See  Ship  and  Shifpixo^  II. 
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CARRIER. 

1.  The  plaintiff  below  declared  in  as- 
sumpsit upon  a  contract  by  the  defend- 
ants below  safely  and  securely  to  carry 
and  convey  by  a  steam-vessel  certain 
goods  of  the  plaintiff  below  from  Belfast 
to  Dublin  and  from  thence  to  the  port 
of  London,  and  to  deliver  the  same  at 
the  port  of  London  to  the  plaintiff  or 
hb  assigns,  on  payment  of  freight,  &c., 
assigning  for  breach  the  non-delivery  in 
London. 

The  defendants  below  pleaded — 
(thirdly),  that  the  goods  were  put  on 
board  under  a  bill  of  lading,  by  which 
ihey  were  made  deliverable  to  the 
plaintiff  below  or  his  assigns,  on  pay- 
ment of  freight ;  that,  after  the  arrival 
of  the  vessel  at  London  with  the  goods 
on  board,  the  defendants  below  caused 
them  to  be  unshipped  and  safely  and 
securely  landed  and  deposited  in  and 
upon  a  certain  wharf  called  Fenning's 
Wharf,  at  the  port  of  London,  there  to 
remain  until  they  could  be  delivered  to 
the  plaintiff  below  or  his  assigns  ac- 
cording to  the  tenor  and  effect  of  the 
bill  of  lading,  the  said  wharf  being  a 
place  at  which  goods  conveyed  in  steam - 
vessels  from  Dublin  to  London  were 
used  and  accustomed  to  be  landed  and 
deposited  for  the  use  of  the  consignees 
thereof,  and  a  place  fit  and  proper  for 
such  purpose ;  and  that  afterwards,  and 
whilst  the  goods  remained  and  were  de- 
posited upon  the  said  wharf  for  the  pur- 
poses aforesaid,  and  before  a  reasonable 
time  for  the  delivery  thereof  according 
to  the  tenor  and  effect  of  the  bill  of 
lading  had  elapsed,  the  goods  were  there 
destroyed  by  an  accidental  fire — and 
(fourthly),  that,  after  the  arrival  of  the 
vessel  at  London  with  the  goods  on 
board,  the  defendants  below  were  ready 
and  willing  to  deliver  the  same  to  the 
plaintiff  below  or  his  assigns  according 
to  their  promise,  but  that  neither  the 


plaintiff  below  or  his  assigns  was  or 
were  there  ready  to  receive  the  same, 
whereupon  the  defendants  below  caused 
the  goods  to  be  unshipped  and  landed 
on  Fenning's  Wharf,  there  to  remain 
until  the  plaintiff  below  or  his  assigns 
should  come  and  receive  the  same,  or 
until  the  same  could  be  conveyed  and 
delivered  to  the  plaintiff  below  or  his 
assigns  (with  the  same  averment  of  the 
place  being  usual,  fit,  and  proper,  as  in 
the  third  plea);  and  that  afterwards, 
and  whilst  the  goods  remained  and  were 
deposited  upon  the  said  wharf  for  the 
purposes  aforesaid,  and  before  the  plain- 
tiff below  or  his  assigns  came  or  sent 
for  the  same,  and  before  the  defendants 
below  were  requested  to  deliver  the 
same  to  the  plaintiff  below  or  his  as- 
signs, or  a  reasonable  time  for  conveying 
them  from  the  said  wharf  to  the  plain- 
tiff below  or  his  assigns  had  elapsed, 
and  before  the  same  could  be  removed 
therefrom,  the  goods  were  destroyed 
there  by  an  accidental  fire:-~ 

Held  (affirming  the  judgment  of  the 
Court  below),  that  both  these  pleas  were 
bad  in  substance,  inasmuch  as  they  nei- 
ther alleged  a  delivery  of  the  goods  to 
the  consignee  or  his  assigns,  nor  that  a 
delivery  at  Fenning's  Wharf  was  a  de-* 
livery  to  him  or  them  according  to  the 
usage  of  the  port  of  London  with  respect 
to  goods  on  such  a  voyage,  nor  that  the 
plaintiff  below  had  notice  of  the  arrival 
of  the  goods,  nor  that  a  reasonable  time 
for  the  plaintiff  below  or  his  assigns  to 
come  and  receive  them  had  elapsed 
when  the  goods  were  landed  or  when 
they  were  destroyed,  nor  that  the  plain- 
tiff below  or  his  assigns  had  notice  that 
the  defendants  below  were  ready  and 
willing  to  deliver  the  goods.  Bourne 
V.  Oatliff,  604. 

2.  To  a  second  count,  on  a  promise, 
in  consideration  of  the  previous  delivery 
to  be  carried  to  London  for  freight,  and 


1012 


INDEX. 


of  tbe  employment  of  Uie  ^eSendaats 
bdow  hr  tlieplaantifr  below,  €or  other 
reward,  to  take  cire  of  tbe  goods  at  tbe 
wbarf  wbere  they  sboiild  be  landed, 
and  to  cany  and  oonvcy  tbe  aune  from 
andi  wbavf  to  tbe  place  of  boaneai  of 
tbe  plamtifr  bdow,  and  tbere  to 
tbcm  to  tbe  plaindfT  bdow  in  a 
able  tiflw  alter  landing,  and  maa^Biog 
iv  braaeb  tbe  non-deliTeiT  of  tbe  good^ 
ahbongb  a  veaaonable  time  €or  tbat 
pmpuae  bad  dapaed — tbe  dcfcndanta 
bdow  plaaded^  tbat,  after  tbe  arriTal  of 
tbe  ateam-wmd  in  London  witb  tbe 
gooda  on  board,  and  after  tbe  goods  bad 
been  addy  landed  on  Fenning's  Wbai^ 
tbe  dfftndsnti  bdow  caused  tbe  aune 
to  be  addy  depodted  and  stared  upon 
tbe  wbarf  vntO  tber  eonld  be  carried 
and  conveyed  tberefrom  and  ddiTered 
to  die  plaintiff  bdow,  tbe  mid  wbarf 
bdng  a  mmal  and  fit  and  proper  plaee 
iv  tbat  pmpoae ;  and  tbat  tbe  defend- 
ants bdow  took  care  of  tbe  goods  whilst 
they  remained  upon  tbe  wbar^  until 
afterwards,  and  before  they  ooold  be 
oonieyod  from  the  wbarl^  and  before  a 
maannsMf  time  for  tbdr  being  so  con- 
veyed, or  for  tbe  deliTerr  thereof  to  the 
plaintiff  bdow,  had  elapsed,  tbe  goods 
were  dcstiuTed  hx  an  accidental  fire; 
by  meana  whereof  and  from  no  other 
eanae,  and  withoat  anv  cuikasneas, 
negligence,  or  improper  eondnct,  or 
want  of  dne  care  in  the  defendants  be- 
low, they  were  prerented  £rom  ddiTcr- 
ing  the  goods  to  the  plaintiff  bdow. 

Hdd  (rerening  the  judgment  of  the 
Court  bdow),  that  tbe  plea  was  a  good 
answer  to  the  count — tbe  oontract  to 
cany  fnm  the  wharf  for  other  reward 
not  being  of  the  same  nature  m  the 
eontiact  to  carry  to  it,  tbere  being  no 
aTcrment  in  tbe  count  that  the  defend- 
ants bdow  were  eosiMoa  cmrrien;  and, 
if  they  were  not  subject  to  the  liability 
of  eommon  carricn  whilst  tbe  goods 


in  tbe  wxlcboiB^  all  tbat  tbcy 
bound  to  do  by  the  eontzact  m  al- 
leged in  tbe  connt,  was,  to  take  reasm- 
ablecareofthegoods  whilst  there.  Ik, 

a  At  the  trial,  the  Judge  dlowed 
eHdence  to  be  given  on  the  part  of  tbe 
plaintiff  (written  and  parol)  of  fotmer 
dealings  betweea  binwdf  and  tbe  de- 
fendants as  to  the  carnage  nf  goods  from 
tbe  defendants'  wbarf  to  the  plaintiff's 

:~Hdd,thatanchcvi- 
ndmitted— aot  for 
the  purpose  of  supemd&ig  any  eon£- 
tion  to,  or  in  any  manner  %aiying  or 
altering  tbe  written  contmct;  but  for 
the  puipoie  of  asDertaining  tbe  course 
and  usage  of  deliTeiy  in  the  port  of 
London.    Ih, 

'i.  Tbe  dedaiation  contained  two 
counts:  to  tbe  first  count,  the 
ants  pleaded  fear  pleas,  mid  to  the 
eond,  two:  tbe  plaintiff  demmied 
ciaDy  to  tbe  tiiird  and  fonrtb  plen^i 
gcnoally  to  tbe  sixth.  The  Comt  of 
Common  Plem  gave  judgment  for  tbe 
plaintiff  on  all  tbe  demnrren^  At  tbe 
trial  which  afterwards  took  plarr,  ex- 
ceptions were  tendered  to  the  ruKi^of 
the  Lord  Chief  Justice  upon  the  inna 
joined  on  the  fint  and  second  plem^and 
tkejmwj  werehyeomMm 
^kmji  mmj^  wrUtt  MM  9o  the 
Tbe  plaintiff  thereupon  a^ned  judg- 
ment and  taxed  his  costs* 

Tbe  Ezdiequer  Chamber,  upon  tbe 
argument  of  the  writ  of  enur  and  kifl 
of  exceptions,  affirmed  the  jud|,m<nl  iif 
the  Couit  below  as  to  the  demunen  ts 
the  third  and  fourth  plrai^  and  ahs 
affirmed  the  ruling  of  the  Lot^  Chief 
Justice  at  the  trial;  but  cA^r  rvsarsid 
tkejmdfmaU  tftke  Ommmi  PImtmfm 
MM  rdaiei  to  tie  itmrn^tM  U  At  sutk 
plem: — 

Hdd,  that  tbe  plaintiff  bdow  was  not 
entitled  to  tke  emit  m  ewrwr:  and  them- 
fore  the  Houae  uf  Loida  levened  tbe 
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judgment  pro  tanto,  giving  such  judg- 
ment as  the  Exchequer  Chamber  ought 
to  have  given.    lb, 

COALS. 

Fitter's  Certificate, 

In  an  action  against  a  coal-fitter  for  a 
penalty  under  the  1  &  2  WiU.  4»  c.  Ixxvi, 
8. 76y  for  not  transmitting  to  the  clerk 
of  the  coal-markety  on  loading  coals  for 
the  port  of  London,  *^a  certificate,  signed 
hy  such  fitter^  containing  the  day  of  the 
month  and  year  of  such  loading,  the 
master's  and  ship's  names,  and  the 
quantity  of  tons,  and  the  usual  names  of 
the  several  and  respective  collieries  out  of 
which  the  said  coals  are  and  shall  be 
wrought  and  gotten,  and  the  price  paid 
by  the  master  or  masters  for  each  and 
every  sort  of  coals  that  each  and  every 
fitter  or  other  person  vending  or  deliver- 
ing coals  as  aforesaid,  his  or  their  agent 
or  servant,  hath  sold  and  loaded  on  board 
each  and  every  ship  or  vessel" — ^the  de- 
claration stated  that  the  defendants  (not 
aUeffing  them  to  be  fitters)  ^  delivered  " 
certain  coals  on  board  a  certain  ship  or 
vessel,  but  did  not  send  a  certificate, 
signed  by  the  defendants,  *^  containing 
the  day  of  the  month  and  year  of  such 
loading,  the  name  of  the  master  of  the 
said  ship  and  of  the  said  ship,  and  the 
quantity  of  tons  so  delivered  as  afore- 
said, and  the  usual  names  of  the  several 
amd  respective  eoUieries  out  of  which  the 
said  coals  were  wrought  and  gotten,  and 
the  price  paid  by  the  master  for  each 
and  every  sort  of  coals  that  the  defend- 
ants, so  delivering  coals  as  aforesaid, 
then  sold  and  loaded  on  board  the  said 
ship  or  vessel,  contrary  to  the  form  of 
the  statute:" — ^Hdd,  that  this  was  no 
sujffleient  allegation  that  in  point  of  fact 
there  were  coals  on  board  which  had 
been  actuaUy  sold.  Grant  v.  Mattheuh 
son,  135. 

QwBre,  whether  such  an  allegation 

VOL.  VIII. 


was  essential — whether  the  provisions 
of  the  statute  are  confined  to  the  case 
of  coals  soid,  or  extend  to  all  coals  de- 
livered on  board  for  the  purpose  of  be- 
ing taken  to  London,  whether  upon  sale 
or  otherwise?   lb. 

It  Is  not  enough  in  the  certificate  to 
give  a  name  by  which  the  coa^is  known 
in  the  London  market :  the  true  name 
of  the  colliery  must  be  inserted.   Ih. 

The  jury  having  found  for  the  plain- 
tiff—  Held,  that  the  verdict  was  sus- 
tained by  proof  that  the  certificate  did 
not  contain  the  name  of  the  colliery; 
though  it  was  contended,  that,  as  tiie 
decimation  also  charged  that  the  certi- 
ficate was  defective  in  not  naming  the 
price  of  the  coals,  non  constat  that  the 
jury  did  not  found  their  verdict  upon 
this  latter  defect  only.    lb. 

The  judgment  was  arrested,  because 
the  declaration  merely  negatived  the 
transmission  of  a  certificate  signed  by  the 
defendants — a  thing  not  required  by  the 
statute  unless  they  were  fitters,  which 
the  declaration  did  not  allege  them  to 
be.    lb. 

COGNOVIT.    . 
See  Warrant  of  Attorhbt,  I. 

COMMISSION. 
To  examine  Witnesses  abroad. 
In  trover  to  recover  certain  United 
States  Treasury  notes,  the  defence  sug- 
gested was  forgery,  to  prove  which  it 
was  necessary  to  send  out  a  commission 
to  examine  witnesses  in  America.  On 
granting  the  commission,  the  Court  re- 
quired  the  defendant  to  deposit  the  notes 
with  the  Masters.  On  the  motion  of 
the  defendant,  a  rule  was  subsequently 
made  for  delivering  out  the  notes  to 
some  person  to  be  agreed  on,  or  to  be 
named  by  the  Master,  for  the  purpose 
of  producing  them  to  the  witnesses  to 
be  examined  under  the  commission— 
the  defendant  giving  security  to  th« 
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satisfaction  of  the  Master  for  their  safe 
return,  and  depositing  fac  similes  in 
lieu  of  them. 

The  Court  considered  that  this  rule 
was  sufficiently  complied  with  hy  mak- 
ing and  depositing  fac  similes  exhibit- 
ing in  outline  the  several  figures  and 
emblematical  devices  on  the  face  of  the 
notes,  together  with  a  tracing  of  the 
several  indorsements  on  the  back  there- 
of.   Clinton  v.  Peabody,  117, 1 1 9. 

CONTRACT. 
I.  Construction  of. 

By  certain  acts  for  improving  the 
port  of  Southampton,  the  commission- 
ers were  empowered  to  raise  money 
upon  instruments  which  were  known 
in  the  market  as  Old  Pier  bonds.  These 
bonds  were  all  originally  issued  at  5  per 
cent,  interest,  with  the  exception  of 
eight,  for  100/.  each,  which  were  granted 
to  one  M.,  upon  which  a  memorandum 
was  indorsed  before  or  at  the  time  of 
the  execution  of  the  bonds,  whereby 
the  obligee  (under  his  hand  only)  agreed 
to  accept  interest  at  4  per  cent.,  provid- 
ed the  payments  were  regularly  and 
promptly  made. 

The  plaintiff,  who  was  the  holder  of 
these  eight  bonds,  was  applied  to  by  one 
C,  a  broker  employed  to  purchase  such 
securities  for  the  defendant,  and  the 
plaintiff  agreed  to  sell  to  the  defendant 
«  eight  Old  Pier  bonds  for  100/.  each," 
nothing  being  said  on  either  side  as  to 
the  rate  of  interest  payable  thereon. 
The  bonds  in  question  were  left  with 
the  broker  for  the  purpose  of  his  getting 
them  transferred,  and  remained  with 
him  from  the  14th  to  the  16th  of  Sep- 
tember. He  accordingly  prepared  a 
transfer  and  got  it  registered  by  the 
clerk  to  the  commissioners  under  the 
act,  and  then  for  the  first  time  discovered 
that  the  interest  payable  on  them  was 
hy  the  memorandum  on  the  back  limited 


to  4  per  cent^  and  immediately  repu- 
diated them. 

In  assumpsit  for  the  contract  price, 
the  jury  found,  ^  that  the  bargain  be- 
tween C,  as  the  defendant's  agent,  and 
the  plaintiff,  was  for  Old  Pier  bonds  of 
the  usual  sort,  at  5  per  cent. ;  but  that 
the  plaintiff  only  intended  to  sell  bonds 
at  4  per  cent."  A  verdict  was  there- 
upon entered  for  the  defendant : — 

Held,  that  the  jury  were  warranted 
in  the  conclusion  they  came  to;  and 
that  the  indorsement,  in  £quity  at  least, 
became  part  of  the  bond.  ATeefe  v. 
Wheeler,  ^S. 

II.  In  Restraint  of  Trade, 
Upon  a  contract  for  the  sale  of  a 
lease  and  goodwill  of  the  business  of  a 
baker,  the  assignor  agreed  ihsXke  wmdd 
not,  during  the  term  astigned^  solicit  the 
custom  of  or  knowingly  suppfy  bread  or 
flour  to  any  of  the  customers  then  dealing 
at  the  said  premises,  without  the  consent 
of  the  plaintiff,  under  a  certain  penal- 
ty:— Held,  not  void  as  an  unreasonable 
restraint  of  trade.  Rannie  v.  Irvine^  674. 


CONVICTION. 
See  DisoRDBRLT  House. 

COSTS. 
I.  Under  ^6^4^  Viet.  c.  24,  s.  2. 
In  trespass  for  breaking  and  entering 
the  plaintiff's  messuage  and  tjilring 
away  his  goods,  the  defendants  pleaded 
four  pleas,  to  the  replication  to  one  of 
which  the  plaintiff  demurred,  and  ob- 
tained judgment  thereon.  At  the  trial 
of  the  issues  in  fact,  a  general  verdict 
wasfound  for  the  pl^ntiff,  damages  20ff., 
but  there  was  no  assessment  of  damages 
on  the  issue  in  law  : — Held,  that  (since 
the  3  &  4  Vict.  c.  24)  the  plaintiff  was 
only  entitled  to  the  costs  of  the  demnner. 
Poole  V.  QratUham,  722. 
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II.  Judgment  for y  under  6  S^7  Viet, 

c.  73,  8.  43. 

Intituling  Affidavits,'] — Upon  a  mo- 
tion for  judgment  under  the  6  &  7  Vict, 
c.  73,  8.  43,  the  affidavit  must  be  inti- 
tuled in  the  matter  of  the  attorney  or 
solicitor,  and  not  in  the  name  of  any 
cause.    In  re  Thomas  Hair^  231. 

The  original  order  for  taxation  hav- 
ing been  intituled  in  a  cause,  as  well  as 
in  the  matter  of  the  attorney — Held, 
that,  on  an  application  for  an  order  un- 
der the  6  &  7  Vict.  c.  73,  s.  43,  the  affi- 
davit might  be  similarly  intituled.  In 
re  Vallanee  6^  Beiol^,  232. 

III.  Stay  of  Proceedings  on  Payment 

of  Ddt  and  Costs. 
The  plaintiffs  sued  for  1 9/.  Ss. ;  the 
defendant  took  out  a  summons  to  stay 
proceedings  on  payment  of  4/,  ISs.  and 
costs,  which  the  plaintiffs  declined  to 
accept,  insisting  that  they  were  entitled 
to  more :  the  4/.  18«.  were  afterwards  paid 
into  court,  and  ultimately  taken  out  by 
the  plaintiffs,  and  a  nol.  pros,  entered 
as  to  the  residue : — Held,  that,  in  the 
absence  of  circumstances  to  shew  vexa- 
tion or  oppression,  the  defendant  was 
not  entitled  to  the  costs  of  the  proceed- 
ings subsequent  to  the  tender.  Watson 
V.  Coleman^  169. 

IV.    IVhere  Debt  paid  after  the  four 

Days. 

Tiie  debt  and  costs  indorsed  on  a  writ 
of  summons  were  paid  to  a  clerk  of  the 
pir  intiff^s  attorney  after  the  expiration 
of  four  days : — Held,  that  the  attorney 
was  not  entitled  to  retain  the  money 
and  go  for  further  costs.  Nodding  v. 
Sturchfiddy  662. 

V.  Of  Motions  and  Rules. 
Upon  a  motion  to  obtain  put  of  court 
money  paid  in  under  an  interpleader 
rule,  the  successful  party  is  entitled  to 


the  costs  of  the  application,  though  cause 
be  sheum  in  the  first  instance.  Cusel  v. 
Pariente^  240. 

VI.  Of  New  Trial. 
The  jury  having  found  a  verdict  for 
the  defendants  upon  the  first  count, 
contrary  to  the  evidence  and  to  the  di- 
rection of  the  Judge,  and  for  the  plain- 
tiffs on  the  second  and  third  counts,  a 
rule  nisi  was  granted  for  a  new  trial ; 
on  the  discussion  of  which  it  was  agreed 
between  the  parties  that  the  Court 
should  decide  upon  the  construction  of 
the  contract  declared  on  in  the  first 
count,  and,  if  they  should  think  certain 
evidence  which  had  been  rejected  at  the 
trial  admissible,  should  determine  as  to 
the  effect  of  it.  The  Court,  after  time 
taken  to  consider,  directed  that,  instead 
of  a  new  trial,  the  verdict  which  liad 
been  found  for  the  defendants  on  the 
first  count  should  be  set  aside  on  the 
usual  terms,  and  be  entered  for  the  plain- 
tiffs for  such  sum  as  should  be  ascertain- 
ed between  the  parties  under  the  agree- 
ment entered  into.  The  parties  having 
agreed  as  to  the  amount  of  the  verdict 
— Held,  that  the  plaintiffs  were  not  en- 
titled to  the  costs  of  the  trial  as  to  that 
issue.    Lewis  v.  Marshall,  846. 

VII.  Of  Interrogatories. 
A  witness  was  examined  on  interro- 
gatories, but  his  examination  was  not 
used  at  the  trial : — Held,  that  the  costs 
thereof  were  properly  disallowed  on 
taxation.    Curling  v.  Robertson,  288. 

VIII.  In  Error,  where  Judgment  in 
Part  reversed. 

The  declaration  contained  two  counts: 
to  the  first  count,  the  defendant  pleaded 
four  pleas,  and  to  the  second  two :  t.io 
plaintiff  demurred  specially  to  the  third 
and  fourth  pleas,  and  generally  to  the 
sixth.    The  Court  of  Common  Picas 
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gave  judgment  for  the  plaintiff  on  all 
the  demurrers.  At  the  trial  which  af- 
terwards took  place,  exceptions  were 
tendered  to  the  ruling  of  the  Lord 
Chief  Justice  upon  the  issues  joined 
on  the  first  and  second  pleas,  and  the 
jury  were  by  consent  discharged  from 
giving  any  verdict  cu  to  the  second 
count.  The  plaintiff  thereupon  signed 
judgment,  and  taxed  his  costs.  The 
Exchequer  Chamber,  upon  the  argu- 
ment of  the  writ  of  error  and  bill  of 
exceptions,  affirmed  the  judgment  of 
the  Court  below  as  to  the  demurrers  to 
the  third  and  fourth  pleas,  and  also  af- 
firmed the  ruling  of  the  Lord  Chief  Jus- 
tice at  the  trial :  but  they  reversed  the 
judgment  of  the  Common  Pleca  so  far  as 
related  to  the  demurrer  to  the  sixth  plea : 
— Held,  that  the  plaintiff  below  was  not 
entitled  to  the  costs  in  error:  and  there- 
fore the  House  of  Lords  reversed  the 
judgment  pro  tanto,  giving  such  judg- 
ment as  the  Exchequer  Chamber  ought 
to  have  given.    Bourne  v.  Gatlije,  604. 

COURT  OF  REQUESTS. 

Judgment  by  Default. 

The  19th  section  of  the  Middlesex 

court  of  requests  act,  23  Geo.  2,  c.  83, 

does  not  apply  to  a  judgment  by  de- 

feult.   Waller  v.  Deane,  760, 

COVERTURE. 
Plea  of 
"Coverture'*    is   an    issuable  plea. 
Burch  V.  Leake,  66. 

DAMAGES. 

See  Libel. 


DEFAMATION. 
To  say  of  a  man  that  he  has  the  ve- 
nereal  disease,  is  actionable  without 
proof  of  special  damage,  though  it  la 


otherwise  if  the  words  are  qpokea  infke 
past  tense.    Bloodwortk  v.  Gray,  9. 

DEVIATION. 
See  IifsuRAJvcB,  HI. 

DEVISR 
Construetiom  of 

1.  The  testator  devised  all  the  residae 
of  hb  real  estates  unto  and  to  tlie  vm 
of  all  his  ckildreny  as  tenants  in  common, 
during  their  respective  natural  lively 
and  afterwu^s  to  their  issue  as  fusssft 
tfi  common : — ^Held,  that  the  childm 
took  an  estate  tail  as  tenants  in  com- 
mon; but  that  the  grand-childroi  did 
not,  nor  did  either  of  them,  take  any 
estate  under  the  wilL  Harrison  v.  Ar- 
fiftm,  862. 

2.  The  testator  devised  and  beqneilih- 
ed  (after  the  death  or  marriage  of  his 
widow)  the  whole  of  his  property,  real 
and  personal,  unto  his  daughter  Eliia, 
to  her,  her  heirs  and  assigns^  for  ever; 
provided  she  at  a  proper  time  intermar- 
ried and  should  have  no  children,  then 
he  gave  the  whole  of  his  property,  as 
before  described,  to  his  nephew  L.  A., 
except  109/.  to  his  godson  B.  A. :  but, 
nevertheless,  providing  his  daughter 
Eliza  should  not  have  child  or  children 
lawfully  begotten  in  wedlock,  he  still 
gave  all  his  real  and  personal  property 
to  her  for  her  own  use  during  her  natu- 
ral life  ;  and  at  her  death  to  be  equally 
divided  amongst  her  children  then  Ht- 
ing,  with  benefit  of  survivorship  ;  and, 
in  case  of  the  death  of  all  his  dau^ter's 
children  without  issue,  then  he  gave 
and  bequeathed  all  his  real  and  personal 
estate  whatsoever  and  wheresoever  as 
aforesaid  unto  his  nephew  L.  A.  and  his 
godson  B.  A.,  to  them,  their  heirs  and 
assigns  for  ever,  after  the  death  of  his 
daughter  Eliza.  The  testator's  daugh- 
ter Eliza  survived  him,  and  died  at  the 
age  of  twenty  years,  intestate  and  un- 
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Biarried :— Held,  that  she  became  enti- 
tled to  the  fee  simple  in  the  real  estate, 
and  to  the  absolute  interest  in  the  lease- 
hold estate  of  the  testator ;  and  that  L. 
A.  and  B.  A.  respectively  took  no  inte- 
rest in  either.    AspinaU  v.  Andiu^  853. 

DISORDERLY  HOUSE. 

In  an  action  founded  upon  the  sta- 
tute 25  Geo.  2,  c.  36,  s.  6,  by  one  of  the 
two  inhabitants  who  had  given  inform- 
ation &c.  to  the  parish  constable  of  one 
A.  B.  keeping  a  disorderly  house,  in 
consequence  whereof  A.  B.  was  indicted 
at  the  next  sessions  and  pleaded  guilty, 
but  was  not  brought  up  for  judgment 
until  some  months  afterwards — Held, 
that  A.  B.  was  not  "  convicted"  within 
the  meaning  of  the  statute  until  sen- 
tence pronounced  ;  and  consequently 
that  the  action  was  well  brought  against 
the  overseers  who  were  then  in  office. 
Burgess  v.  Baetefeur,  194. 

Held,  also,  that  a  demand  upon  the 
overseers^  and  a  neglect  or  refusal  by 
them  to  pay  the  reward,  entitled  the 
plaintiff  to  maintain  an  action  against 
them  for  the  penalty  imposed  by  the 
act,  notwithstanding  no  demand  had 
been  made  upon  the  churchwardens.  lb, 

Semble,  that  churchwardens  are  not 
contemplated  by  the  act.    Jb, 

The  constable  under  25  Geo.  2,  c.  36, 
s.  5,  or  the  overseers  under  the  58  Geo. 
3,  c.  70,  s.  7,  must  be  the  real  and  bon& 
fide  prosecutors  of  the  indictment.   lb, 

DISTRESS. 
Qufere,  whether  a  "  distress "  is  a 
**  transaction  "  within  the  protection  of 
the  2  &  3  Vict.  c.  29 ;  and,  if  so,  whe- 
ther a  notice  of  the  act*  of  bankruptcy 
given  to  the  broker's  man  would  be  suf- 
ficient to  bind  the  defendant  ?  Lacking^ 
ton  V.  EUiotty  275. 

DISTRINGAS. 
See  PBAcmcs,  I.,  5. 


JEitoppeL 

DRAIN. 

See  Inclosure  Act. 
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EJECTMENT. 
I.  Service  of  Declaration  and  Notice, 

1.  Upon  amotion  for  judgment  against 
the  casual  ejector,  an  affidavit  of  an  ad- 
mission by  the  wife  of  the  tenant  that 
the  declaration  and  notice  (which  had 
been  left  with  a  female  on  the  premises) 
had  come  to  her  hands— Held,  (sufficient 
for  a  rule  nisL  Doe  d.  The  Governors 
</the  Grey  Goat  Hospital  v.  Roe^  274. 

2.  In  an  ejectment  for  seven  houses 
adjoining  each  other  and  all  held  under 
one  lease,  the  tenants  of  four  of  them 
haying  been  duly  served,  the  Court 
granted  a  **  serviceable  rule  absolute  " 
as  to  the  other  three,  which  were  empty, 
upon  an  affidavit  stating  that  the  tenant 
had  left  them  and  embarked  with  his 
&mily  for  America,  that  the  lessee  was 
dead,  intestate  and  insolvent,  and  that 
copies  of  the  declaration  and  notice  had 
been  affixed  on  the  outer-doors  of  the 
three  houses,  and  a  copy  served  on  one 
D.,  the  attorney  for  one  Jones,  who  had 
been  in  the  habit  of  receiving  the  rents. 
Doe  d.  Pope  v.  Boe^  321. 

II.  Rule  for  Judgment. 
The  Court  refused  a  rule  for  judg- 
ment against  the  casual  ejector,  where 
the  notice  required  the  tenant  (in  a 
country  cause)  to  appear  on  the  first  d<yf 
of  next  Easter  Term.  Doe  d.  Jaques 
V.  Roe^  32. 

ELECTIONS. 
See  Registration  of  Voters. 

ESTOPPEL. 
What,  and  how  taken  Advantage  of. 
The  plaintiff  by  indenture  demised 
to  the  defendant  for  the  term  of  ten 
years  the  dividends  to  be  declared  and 
made  upon  certain  railway  shares,  at  a 
certain  yearly  rent,  payable  half-yearly. 


estate  and  mt«reat  in  Ite  premiseB  to  A. 
and  L.,  and  in  order  to  secure  to  the 
plaintiff  the  re-payment  of  the  821.,  the 
defendant  uodertoolc  and  agreed  with 
the  pliuntiff  to  pay  him  the  same,  with 
interest,  out  of  the  proceeds  of  the  pre- 
misea  when  sold,  and  in  the  meantime 
to  approprinte  the  rent«  in  liquidation 
of  the  samp.  The  declaratioD  then  pro- 
ceeded to  state,  tliat,  in  consideration  of 
t!ie  premises,  tlie  defendant  promised 
the  plaintiff  to  perform  the  agreement; 
and  alleged  for  breach,  that,  although 
tlie  defendant  had  received  rents  to  a 
sufficient  amount,  he  had  failed  to  paj*: 
— Hold,  that,  as  the  declaration  did  not 
shew  that  the  plninliff  had  any  interest 
in  the  premises  except  that  which  he 
reserved,  liia  release  and  conveyance, 
though  executed  at  the  defendant's  re- 
quest, formed  uo  legal  consideration  for 
the  promise  alle[;cd  to  have  been  made 
by  the  defendant.  Xaj/e  v.  Dutton. 
49ff. 

ASSURANCE. 

ATTORNEY. 

I.  Plea  of  Pririleg*. 

A  privileged  person  sued  with  one 


Factor, 


INDEX. 


HtghuHxys, 
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for  not  safely  carrying  and  delivering 
goods  according  to  contract,  the  Judge 
allowed  evidence  to  be  given  on  the  part 
of  the  plaintiff  (written  and  parol)  of 
former  dealings  between  himself  and 
the  defendants  as  to  the  carriage  of 
goods  from  the  defendants'  wharf  to  the 
plaintiffs  place  of  business : — Held,  that 
such  evidence  was  properly  admitted — 
not  for  the  purpose  of  superadding  any 
condition  to,  or  in  any  manner  varying 
or  altering  the  written  contract;  but 
for  the  purpose  of  ascertaining  the 
course  and  usage  of  delivery  in  the  port 
of  London.  Bourne  v.  Gatliff^  604. 
And  see  Commission. 


EXECUTION. 

I.  Saiisfaction  of  Rent, 
Where  the  sheriff  in  his  return  to  a 
fi.  fa.  states  that  he  has  paid  rent  due 
to  the  landlord  in  respect  of  the  pre- 
mises on  which  the  seizure  took  place, 
the  return  ought  to  shew  at  least  with 
reasonable  certainty  that  the  rent  was 
due  at  the  time  of  the  seizure.  Rey- 
nolds V.  Barford,  233. 

II.  Extortion. 
It  is  no  ground  for  quashing  a  return 
to  a  fi.  fa.,  that  the  sheriff  therein 
claims  to  retain  for  possession  money 
more  than  he  is  entitled  to  charge  to 
the  execution-creditor  under  the  terms 
of  an  interpleader  rule.  Reynolds  v. 
Barford,  233. 

EXTORTION. 
See  Execution,  II. 

FACTOR. 
In  trover  for  silks,  the  defendant 
pleaded  that  A.  was  intrusted  by  the 
plaintifiis  with  certain  dock-warrants 
for  the  delivery  of  four  bales  of  silk 
therein  described,  and  had  applied  to 


the  defendant  for  an  advance  of  money 
upon  the  pledge  of  the  said  four  bales  of 
silk,  and  that  it  was  agreed  between  the 
defendant  and  A.  that  he  should  pledge 
with  the  defendant  the  said  four  bales 
of  silk  as  a  security  for  the  money:  and 
the  plea  went  on  to  allege  the  delivery 
of  the  dock-warrants,  the  pledging  of 
the  said  four  bales  of  silk,  and  an  ad- 
vance of  money  thereupon ;  and  so 
justified  the  detaining  of  them.  To  this 
plea  the  plaintiffis  replied,  that  A.  was 
not  so  entrusted  with  and  in  possession 
of  the  dock-warrants,  nor  did  he  agree 
with  the  defendant  for  the  pledge  of  the 
said  four  bales  of  silk,  in  manner  and 
form,  &c.: — Held,  on  special  demurrer, 
that  the  replication  was  too  large.  Bonzi 
V.  Stetoart,  626. 
And  see  Sale. 

FIERI  FACIAS. 
See  Execution. 

FREIGHT. 
See  Ship  and  Shipping,  II. 

GOODS  SOLD  AND  DELIVERED. 
Goods  were  delivered  to  the  defend- 
ant on  "sale  or  return:" — Held,  that 
this  was  not  properly  declared  on  as  an 
absolute  contract  for  the  sale  of  the  goods, 
notwithstanding  the  lapse  of  a  reason- 
able time  for  the  return  of  the  goods. 
lUy  v.  Frankenstein,  839. 

HIGHWAYS. 
Duties  S^c,  of  Surveyors, 
By  the  64th  section  of  the  general 
highway  act,  6  &  6  Will.  4,  c.  60,  the 
surveyors  of  highways  are  empowered 
(with  certain  restrictions)  to  get  mate- 
rials from  inclosed  lands,  making  such 
satisfaction  for  the  materials  taken,  and 
also  for  the  damage  done  to  the  land,  as 
shall  be  settled  and  ascertained  by  order 
of  justices  at  a  special  sessions  for  the 
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the6Ttk 
thai  the 
powierto 
atkeshaU 
aaj  lands 

k%hwmj,  mpmptg^^bt  o 
of  aadilaadsor 
iwluchbediall 
tobeaettkdMd  paid  u 
as  the  dam^gcB  te  getting 


ftcahall  have 


(bj  a.M)  to  be  aeOled  and  paid  :— Hdd, 
thai  tlw  aoMMmt  of  anch  danu^e  cannot 
he  inqniied  into  at  liHa  Prina;  thai  the 
and  pajing  for  the  dami^ 
n  condition  pneedcnt  to  the 
night  of  the  mrtejoBi  to  enter  an  the 
plaintiiiy  land  for  the  purpose  of  mak- 
ing a  drain  pnmiant  to  the  fiiiiMiaii 
of  the  act;  and  that  their  tnaiaiinn  to 
came  the  aaMwnt  of  damage  to  be  aa- 
eertained  bj  the  jnstioea  in  ipectal  aea- 
aiona  (amoming  it  to  be  their  dntj  to 
pot  the  aesBons  in  motioo),  did  not  make 
them  tifgpaBKia  ah  initio.     PtUn  t. 


HUSBAXD  AXD  WIFE. 
L  RigkU  i^  HmAmmi. 
In  trapam  for  criminal  conTenation 
with  the  plaintiff^s  wife,  the  Coot  al- 
lowed the  defendant  to  plead,  in  addi- 
tion to  not  gwHr,  that,  befote  md  at 
the  time  of  the  committing  of  the  trea- 
paaB»  the  plaintiff  had  relinqniahcd  and 
renoonoed  the  comfort  and  feUowship 
of  hb  wife,  asd  had  finaDj  aqiarated 
hims^  1^  liM  from  her,  and  waa  liring 


apaitfeomher.  J9bnef  t.  lFatmn,97d. 

IL  JSjcaotfton  agaitul  tk€  fTi/e—Sm 
Pkactice,  I^  7. 

in.  Separatum  Deed. 
By  a  deed  of  separation  dated  the 
22iid  of  April,  171C,  the  husband  core- 
nanted  with  (me  G.  F.  to  paj,  during 


tibe  fife  of  tfee 


« 


of  leSL  ]«<  Ij  W9i^kij 


apvai 

«to 

of  lOOOL^wmi  afl 
In 
the  hnaband  gp«c  to  aw  J.Sla 
and  wnnant  of 
theprinc^al 

intcMt  in  Jnlj,  17W;  and  in 
to  n  biU  iled  bT  the  hMbnnd 
1800toreitiainpraeee£ngaaft  Inwi 
thoae  aecnritie^  dK  iiiiiinaalu  G.F. 
1  admitted,  that»  m  to  lOTQiL,  the  c»- 
aidcntian  waa  theanmi^ned  tnbapaid 
bjthe  haAmi  for  the  RdcMptmn  of 
theammitf ; 

hndband  the  hand  ad  wnn^  of 
tomqr  were  fonnd  aaaangpt  hia 

In  rin¥i  nani  brought  by  the 
of  G.  F.npan  the 


awnnfir,  the  defendant  picnded  that  he 
bad,  under  the  pfforim  therein,  paid  to 
j  the  wifei,  to  and  for  her  aepamte  nm, 
!  lOOOC  and  an  aneais  dno  at  the  time. 
At  the  trial,  the  Jndge  told  the  jmy 
that  the  abaence  of  anj  pajnmnt  o'or 
daim  to  the  annnitj  for  thntr- 
rears,  thon^  not  ronrlnrii 
dence  for  them  to  consider 
not  the  annnitj  had  been  extim^niihcd 
bj  pajment  of  the  lOOIML  and  aneais 
under  the  proriao  ;  and  that,  if  the  b(md 
and  warrant  of  attomej  were  given  to 
J.S.bjthe  aothoritj  of  the  wife^ and 
for  her  nae,  for  the  lOOCML,  ami  the 
money  thereby  aecnicd  was 
paid  to  the  obligee  or  to  bU 
representatire,  then  aodi  pi^jaent 
a  payment  to  the  wife  within  the 


/fifoAwnl. 
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ing  of  the  iasae : — Held,  that  the  direc- 
tion was  correct.  Boiioek  v.  Hume^  690. 


IMMATERIAL  ISSUE. 
See  PLBAJ)iNOy  III. 

INCLOSURE  ACT. 
Comtrudion  of  Award. 
By  an  award  made  by  the  commis- 
sioners under  an  inclosure  act,  certain 
drains  were  set  out,  and  it  was  directed 
that  the  owners  or  occupiers  of  the  land 
over  which  such  drains  respectively 
passed  should  make  and  for  ever  there- 
after cleanse  and  keep  the  same  of  suffi- 
cient width  and  depth  to  carry  off  the 
water  intended  to  run  down  the  same : 
— Held,  that  this  did  not  authorize  the 
plaintiff  to  make  a  sough  or  under- 
drain  on  his  land,  so  as  to  cause  an  in- 
creased quantity  of  water  to  pass  into 
one  of  the  awarded  drains.  Sharp  v. 
Hancock,  46, 

INSANE  CRIMINALS, 
Questions  of  law  propounded  to  the 
Judges  in  relation  to  the  law  respecting 
alleged  crimes  committed  by  persons 
afflicted  with  insane  delusion ;  and  the 
opinions  of  the  Judges  thereupon,  695. 

INSOLVENT. 

Proceedings  under  5  S^  6  Vict.  c.  1 16. 

1.  In  assumpsit  for  work  and  labour 
&c.,  the  defendant  pleaded  in  bar  of  the 
further  maintenance  of  the  action,  that 
he,  before  the  commencement  of  the 
suit,  then  not  being  a  trader,  and  having 
then  resided  for  twelve  calendar  months 
in  London,  and  according  to  the  direc- 
tions and  provisions  of  the  5  &  6  Vict, 
c.  lie,  having  then  given  due  notice,  did 
then  duly  present  a  petition  for  protec- 
tion from  process  to  the  Court  of  Bank- 
ruptcy, &c. ;  and  the  plea  then  went  on 


to  allege,  that,  after  the  filing  of  the 
said  petition,  and  after  the  contracting 
of  the  debts  and  causes  of  action  in  the 
declaration  mentioned,  and  after  the 
commencement  of  the  action,  Mr.  Com- 
missioner F.,  then  being  a  commissioner 
of  the  said  Court  of  Bankruptcy  duly 
authorized  in  that  behalf,  &c.,  did  make 
a  final  order  according  to  the  provisions 
of  the  said  act,  **  for  the  protection  of 
the  person  of  the  defendant  from  all 
process,  and  for  the  vesting  of  his  estate 
and  effects  in  an  official  assignee,  ac- 
cording to  the  provisions  of  the  said 
act,  &c.: — Held,  on  special  demurrer, 
that  it  was  not  necessary  to  allege  that 
the  notice  was  inserted  twice  in  the 
London  Gazette  and  twice  in  a  local 
newspaper,  as  required  by  sect.  1 ;  or 
that  Mr.  Commissioner  F.  was  a  com- 
missioner duly  authorized  at  the  time  of 
presenting  the  petition,  or  at  the  date 
of  the  vesting  order.  Nichols  v.  Payne, 
732. 

2.  But,  semble,  that  the  plea  ought 
to  have  alleged  that  the  order  was  a 
final  order  for  distribution,  as  well  as 
for  protection  of  the  defendant's  person 
and  property.    lb. 

INSURANCE. 

I.  Allegation  of  Agency. 

In  assumpsit  on  a  time  policy,  the 
declaration  alleged  that  *'  the  policy 
was  made  by  H.  &  J.  J.  &  Co.  as  the 
agents  for  the  plaintiff,  and  on  his  ac- 
count and  for  his  use  and  benefit,  and 
that  the  said  H.  &  J.  J.  &  Co.  did  re- 
ceive the  order  for  and  effect  the  said 
policy  of  insurance  as  such  agents  as 
aforesaid: — Held,  that  a  plea  traversing 
this  allegation  was  bad  on  special  de- 
murrer, as  amounting  to  non  assumpsit. 
Redmond  v.  Smith,  250. 

II.  Prohibited  Voyage. 

By  the  second  section  of  the  5  &  6 
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IfUerest. 


INDEX. 


JudgmuiU, 


Will.  4,  c.  19,  masters  of  vessels  belong- 
ing to  British  subjects  are  prohibited 
from  carrying  to  sea  on  any  voyage  any 
seaman  without  first  signing  the  ship's 
articles :  and  by  sect.  4  penalties  are  im- 
posed for  a  non-compliance  with  this 
and  other  directions  relating  to  such 
articles: — Held,  that  a  contract  of  in- 
surance upon  a  voyage  made  in  breach 
of  these  r^^lations  is  not  therefore 
void.    Redmond  v.  Smithy  250. 

III.  Deviation, 
A  ship  was  insured  at  and  from  Lon- 
don to  Bombay,  and  thence  to  China, 
and  back  to  the  United  Kingdom,  with 
liberty  to  touch,  stay,  and  trade  at  all 
ports  and  places  on  this  side,  at,  or  be- 
yond the  Cape  of  Good  Hope.    She  ar- 
rived at  Bombay  on  the  8rd  of  June, 
1842,  and  was  under  repair  until  the 
2nd  of  September.    After  a  delay  of  two 
months,  occasioned  by  the    disturbed 
state  of  affairs  with  China  (whither  the 
master  in  consequence  determined  not 
to  go),  the  unusually  large  number  of 
vessels  at  Bombay  seeking  caigo,  and 
the  ruinously  low  freights  offered,  the 
ship  was  not  advertised  until  the  2nd  of 
November,  and  did  not  commence  load- 
ing her  homeward  cargo  until  the  10th 
of  January,  1843.  She  sailed  from  Bom- 
bay on  the  22nd  of  March,  but,  meeting 
with  tempestuous  weather,  she  was  com- 
pelled to  put  in  at  the  Mauritius,  where, 
being  found  to  be  much  damaged  and 
not  worth  repairing,  she    was  aban- 
doned : — Held,  that,  under  the  circum- 
stances, the  delay  at  Bombay  was  not 
so  unreasonable  as  to  amount  in  law  to 
a  deviation.    Phillipps  v.  Irving^  8. 

INTEREST. 

Where  recoverable, 

1.  Where  interest  is  payable  on  an 

over-drawn  banking  account  at  the  time 

of  the  bankruptcy  of  the  bankers,  their 


assignees  may  recover  interest  aocmlog 
subsequently  to  the  bankruptcy.  PaU 
V.  BeavoHy  818. 

2.  In  debt  on  a  promissory  note  for 
40/.,  payable  on  demand  ^  with  lawful 
interest  for  the  same,"  with  counts  for 
money  lent  and  money  due  on  an  ac- 
count stated,  the  defendant  pleaded  ^  as 
to  the  said  debu  in  the  declaration 
mentioned,  except  as  to  5/."  (which 
was  afterwards  paid  into  court),  pay- 
ments to  a  larger  amount  before  action 
brought,  going  on  to  allege  that  the 
plaintiff  accepted  and  received  the  same 
^^in  full  satisfaction  and  discharge  td 
the  said  debUy  except  as  aforesaid,  and 
of  all  damages  by  the  plaintiff  sustained 
by  reason  of  the  detention  of  the  said 
debts,  except  as  aforesaid :" — Held,  that 
the  interest  was  part  of  the  debt,  and 
recoverable  as  such  upon  an  issue  taken 
on  this  plea.    Hudson  v.  FawctUy  32. 

INTERPLEADER. 

Costs  of  , 
Upon  a  motion  to  obtain  oat  of  court 
money  paid  in  under  an  interpleader 
rule,  the  successful  party  is  entitled  to 
the  costs  of  the  application,  thongh  cause 
be  shewn  in  the  first  instance,  Cusel  v. 
Pariente,  240. 

JOURNEYS  ACCOUNTS. 
&eWRiT  OF  Right. 

JUDGE'S  ORDER. 
A  Judge's  order  for  staying  proceed- 
ings upon  payment  of  debt  and  costs  on 
a  given  day,  otherwise  judgment,  is  not 
within  the  statute  1  &  2  Vict,  c  110, 
s.  9.    Brooks  v.  Hodson^  228. 

JUDGMENT. 
Satisfaction-Piece — See  RsouLiE  Gc!nB- 

RALBS,  II. 


Landlord  and  Tenant. 


INDEX. 
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JUDGMENT  AS  IN  CASE  OF  A 

NONSUIT. 

See  Practice,  XI. 

LANDLORD  AND  TENANT. 
I.  Lease  or  Agreement. 

1.  By  an  instrument  bearing  date  the 
2nd  of  February,  1838,  M.  T.  D.  agreed, 
for  himself,  his  executors  and  adminis- 
trators, to  let  and  grant  a  lease  to  G.  R. 
M.  and  others,  of  *Hhe  coal,  iron-mine, 
stone,  and  fire-clay"  under  certain  lands, 
at  certain  specified  royalties,  for  the 
term  of  seventy  years  from  the  date  of 
the  agreement;  and  it  was  provided, 
*'  that  so  much  royalties  as  will  amount 
to  the  sum  of  50/.  a  year  be  worked  or 
paid  for  during  the  said  term,  which 
rent  is  to  commence  in  a  year  from  the 
time  a  pit  is  sunk  through  the  four-foot 
coal;  with  power  to  work  the  said 
minerals,  and  to  deposit  rubbish,  and 
making  a  wharf,  as  is  usually  granted 
in  leases  of  a  similar  nature,  and  by  W. 
T.  D.  (the  lessor's  brother);  neverthe- 
less, if  at  any  time  during  the  said  term, 
the  said  G.  R.  M.  and  others  should 
think  fit,  from  the  quality  of  the  coal 
being  unsound,  or  from  faults,  on  giv- 
ing six  months'  notice,  to  abandon  and 
quit  the  same,  as  if  this  agreement  had 
never  been  entered  into :  and  we  hereby 
bind  ourselves  to  commence  sinking  a  pit 
before  the  24th  of  June  next :  and  the 
said  M.  T.  D.  engages  that  he  has  not 
incumbered  the  said  estate  to  prevent 
him  entering  into  a  lease  on  the  above 
terms  and  agreement,  which  lease  is  to 
contain  the  usual  covenants,  and  as  en- 
tered into  by  his  brother:  and  the  said 
M.  T.  D.  engages  to  sign  a  lease  upon 
the  said  terms  as  soon  as  it  can  be  pre- 
pared:"— Held,  that  this  did  not  amount 
to  a  lease,  but  was  a  mere  agreement  for 
a  future  demise.  Doe  d.  Morgan  v. 
Powell,  687. 

2.  Whether  an  instrument  is  to  be 


construed  as  a  lease  or  an  agreement, 
depends  upon  the  intention  of  the  par- 
ties, to  be  collected  from  the  instrument 
itself,  and  the  nature  of  the  subject- 
matter,  without  reference  to  any  extrin- 
sic circumstances  or  subsequent  acts  of 
the  parties.    lb, 

II.  Premises  untenantable. 
Where  premises  are  held  under  a 
parol  agreement  by  which  the  landlord 
is  to  do  the  necessary  repairs,  and  the 
tenant  quits  because  the  premises  are  in 
an  untenantable  state,  assumpsit  for  use 
and  occupation  is  maintainable,  though 
by  the  landlord's  default  the  tenant  has 
not  been  and  could  not  be  during  the 
period  for  which  the  rent  is  claimed  in 
actual  beneficial  occupation.  Surplice 
V.  Famsuforthy  307. 

LEGACY. 
Where  a  Satisfaction  of  a  Debt. 
A  legacy  to  a  creditor  equal  to  or 
exceeding  the  amount  of  the  debt,  is, 
in  the  absence  of  any  intimation  of  a 
contrary  intention,  a  satisfaction  of  the 
debt ;  but  slight  circumstances  will  be 
taken  advantage  of  to  withdraw  a  case 
from  this  rule.    Stroud  v.  Stroud^  166. 

LETTERS  PATENT. 
See  Patent. 

LIBEL. 
Special  Damage. 

In  an  action  for  a  libel  publbhed  in 
the  Hue  and  Cry  police  gazette,  charg- 
ing the  plaintiff  with  fraud,  and  offering 
a  reward  for  his  apprehension,  evidence 
having  been  given,  with  the  consent  of 
the  defendant's  counsel,  of  the  arrest  of 
the  plaintiff  in  consequence  of  the  ad- 
vertisement after  the  commencement  of 
the  action — Held,  that  the  defendant 
could  not  afterwards  complain  that  the 
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Jadge  in  his  samming  ap  did  not  ex- 
preflsly  tell  the  jury  that  they  were  not 
to  take  the  saheequent  arrest  into  thdr 
oonrideration  in  eetimating  the  damages 
Imr  the  libeL    Ch^slm  r,  Cony^  21 . 


LIMITATIONS,  STATUTE  OF. 
Se$  Statutb  of  LnaTATioics. 


LUNATICS. 
8m  Ikbanb  Crim iNAitf. 


MEMORANDA. 

I.  Judges. 

Death  of  Lord  Abinger.  2. 
Sir  F.  Pollock  appointed  Lord  Chief 
Baron.    Pt. 
Resignation  of  Erskine,  J.    661. 
Appointment  of  Erie,  J.    Ih, 

II.  AUonuy  and  SoUcitor-Otneral. 

Sir  W.  W.  FoUett  appomted  Attor- 
ney-General,   lb. 

F.  Thesiger,  Esq.,  Solicitor-GeneraL 
lb. 

III.  Quem*s  Caumd, 

John  Hodgson,  Esq.,  of  Lincoln's 
Inn.    418. 

Charles  Howard  Whitehurst,  Esq., 
of  the  Middle  Temple,    lb. 

William  John  Alexander,  Elsq.,  of 
Lincoln's  Inn.    lb. 

Robert  Charles  Hildyard,  Esq.,  of 
Lincoln's  Inn.    lb. 

James  Parker,  Esq.,  of  Lincoln's 
Inn.    lb. 

IV.  SerjeatUt. 

Edward  Bellasis,  Esq.,  of  the  Inner 
Temple,    lb, 

James  Alexander  Kinglake,  Esq.,  of 
Lincoln's  Inn.    lb. 

Charles  Chadwicke  Jones,  Esq.,  of 
the  Middle  Temple.    lb. 


MESSENGER. 
See  BAKKmuFT,  III. 

MONEY  HAD  AND  RECEIVED. 
Where  mauUainable. 

1.  By  a  deed  of  assignment  to  which 
the  plaintiff,  one  B.  (the  plaintiff's  late 
partner),  and  the  defendants,  were  par- 
ties, the  plaintiff  and  B.  assigned  to  the 
defendants  a  debt  due  to  the  firm,  and 
proved  by  them  in  a  soit  in  Equity  in- 
stituted for  the  administration  of  the 
debtor's  estate,  upon  tmst,  in  the  fint 
place  to  pay  certain  costs  and  charges; 
in  the  second  place,  to  pay  any  debt 
that  might  be  due  from  the  plaintiff 
(not  exceeding  600^)  to  a  certain  bank- 
ing company  of  which  one  of  the  de- 
fendants was  manager;  and,  in  the 
third  place,  to  pay  over  the  surplus  (if 
any)  to  the  plaintiff.  The  delendanti 
having  received  a  sum  of  money  under 
this  deed,  the  plaintiff,  without  waiting 
for  any  performance  of  the  trusts  or 
settlement  of  aecounts,  sued  them  in 
debt  for  money  had  and  reoeived  : — 

Held,'that,  the  trust  being  still  open 
and  the  balance  unascertained,  money 
had  and  received  would  not  lie  against 
the  defendants— that,  there  b^ng  no 
parol  contract  distinct  from  and  inde- 
pendent of  the  deed,  the  plaintiff's  re- 
medy against  the  defendants  (apart 
from  all  question  as  to  the  trust)  was 
upon  the  deed  only — and  that  the  de- 
fence was  available  under  nunquam  in- 
debitatus.   Edwards  v.  Batee^  406. 

2.  The  attorney  for  a  mortgagee,  who 
had  advertised  a  sale  of  the  mortgaged 
property,  under  the  power  reserved  to 
him,  for  non-payment  of  interest,  hav- 
ing extorted  from  the  administratrix  of 
the  mortgagor  money  exceeding  the 
sum  due  for  principal,  interest,  and 
costs,  under  a  threat  that  he  would 
proceed  with  the  sale  unless  his  demand 
were  complied  with  : — Held,  that  the 
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administetiix  might  recover  it  back  in 
debt  for  money  had  and  received,  dose 
V.  PkippSf  381. 
And  see  FiXADivQ,  XXL,  1. 


NEW  TRIAL. 

To  debt  for  goods  sold  and  delivered, 
the  defendant  pleaded,  as  to  69/.  17^.  4<^.9 
parcel  of  the  monies  in  the  declaration 
mentioned,  &c.,  that,  after  the  accraing 
of  the  said  debt  and  causes  of  action  in 
the  declaration  mentioned  as  to  the  said 
sum  of  69/.  17'.  4d.y  parcel  &c.,  and  be- 
fore the  commencement  of  the  action, 
one  H.,  the  agent  of  the  plaintiff  in  that 
behalf,  obtained  and  procured  from  the 
plaintiff  for  and  on  account  of  the  said 
sum  of  69/.  I7s,  4d,f  parcel  &c.,  and  the 
debt  and  causes  of  action  in  the  declar- 
ation mentioned  in  respect  thereof,  a 
bill  of  exchange  for  69/.  17'.,  bearing 
date  &c.,  and  accepted  by  the  defendant, 
payable  three  months  after  the  date 
thereof   (which    period   had   not  yet 
elapsed),  which  bill  the  said  H.  then 
delivered  and  handed  over  to  the  plain- 
tiff and  the  plaintiff  then,  before  the 
commencement  of  the  suit,  took  and  re- 
ceived the  same  for  and  on  account  of 
the  said  sum  of  69/.  17'.  4d.y  parcel  &c., 
as  aforesaid,  and  the  debt  and  causes  of 
action  in  the  declaration  mentioned  in 
respect  thereof.   To  this  plea  the  plain- 
tiff replied  that  H,  received  the  bill 
without  any  authority  from  the  plain- 
tiff, and  that  afterwards  and  before  the 
commencement  of  the  suit,  and  within 
a  reasonable  time  in  that  behalf,  notice 
thereof  was  given  to  the  defendant,  and 
the  bill  returned  to  him. 

Xn  support  of  the  plea  the  defendant 
proved  that  H.,  the  plaintiff's  traveller 
(without  the  consent  or  authority  of 
the  plaintiff),  took  from  him  an  accept- 
ance in  blank  in  discharge  of  the  debt, 
which  the  plaintiff  repudiated,  but  did 


not  return  until  after  the  Commence- 
ment of  the  action. 

The  jury  having  found  a  verdict  for 
the  defendant,  the  Court  granted  a  new 
trial  on  payment  of  costs ;  but  held,  that 
it  was  not  a  case  lor  judgment  non  oIh 
stante  veredicto.    Huxl^  v.  Bull^  906. 

PARXJAMENT. 
See  Registration  of  Votkbs. 

PAUPER. 
Leave  to  sue  in  Formd  Pauperis. 
A  rule  for  leave  to  sue  in  form&  pau- 
peris pendente  lite  is  absolute  in  the  first 
instance.    Hall  v.  Ive,  716. 

PAVXNG  ACT. 
See  Winchester  Pavino  Act. 

PAYMENT. 
Plea  of-See  Eviction. 

PATENT. 
X.  S^ficiency  of  SpecifieatiUm. 
The  plaintiff  obtained  letters  patent 
for  **  improvements  in  the  manufsctore 
of  plaited  fiibrics:"  the  specification 
described  that  which  together  amounted 
to  but  a  single  improvement  in  the 
mode  of  manufacture : — Held,  that  this 
was  not  such  an  inconsbtency  between 
the  title  of  the  patent  and  the  descrip- 
tion in  the  specification  as  to  invalidate 
the  patent.    Nickels  v.  Haslamy  97* 

XX.  Notice  of  Ottjeaions* 
In  case  for  an  alleged  infringement  of 
a  patent  for  improvements  in  machin- 
ery, the  notice  of  objections  delivered 
by  the  defendants  pursuant  to  the  6  & 
6  Will.  4,  c.  83,  s.  6,  stated  that  the  in- 
vention was  known  to  and  used  by  M. 
R.,  J.  W.,  and  others^  before  the  grant 
of  the  patent : — The  Court  refused  to 
strike  out  the  words  ,^and  others." 
BenO^  V.  KeigM^y  372. 
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III.  New  Manufacture, 
Published  Works,"] — If  an  invention 
has  already  been  made  public  in  Eng- 
land by  a  description  contained  in  a 
work,  whether  written  or  printed, 
which  has  been  publicly  circulated,  one 
who  afterwards  takes  out  a  patent  for 
it  is  not  the  true  and  first  inyentor 
within  the  meaning  of  the  statute  21 
Jac.  1,  c.  3,  whether  he  has  himself 
borrowed  his  invention  from  such  pub- 
lication, or  not.  Stead  v.  Williams,  449. 

IV,  Pleadings  in  Actions  for  Infringe- 
ment of 

1.  In  case  for  the  infringement  of  a 
patent — semMe,  that  non  concessit  is  a 
good  plea.    Bedells  v.  M<usey,  837. 

2.  And  held,  that  a  plea  (the  third) 
all^^g  that  the  plaintifis  falsely  repre- 
sented to  the  Queen  that  the  alleged 
invention  was  an  improvement,  that 
her  Majesty  confiding  in  such  repre- 
sentation made  the  supposed  grant,  that 
such  representation  was  false,  and  that 
the  said  supposed  invention  was  n9t  an 
improvement,  might  properly  be  plead- 
ed together  with  a  plea  (the  sixth)  that 
^'the  invention  was  of  no  use  to  the 
public,"  the  two  pleas  not  being  sub- 
stantially the  same ;  and  that  the  third 
plea  sufficiently  corresponded  with  an 
abstract  stating  that  ''the  invention 
was  no  improvement."  Jb, 

PENAL  ACTION. 

See  Coals. 

PEREMPTORY  UNDERTAKING. 
See  Practice,  XI.,  1. 

PLEADING. 
I.  Issuable  Pleas, 
"  Coverture "  b   an   issuable    plea. 
Burch  V.  Leake,  66. 

II.  Generality  and  Uncertainty. 
To  an  action  for  the  breach  of  an  I 


agreement  to  make  the  plaintifF  (who 
had  been  governess  in  the  defendant's 
£eunily)  an  annual  allowance  for  her 
midntenance  and  instruction  until  the 
defendant  should  again  require  her  ser- 
vices, the  defendant  pleaded,  that  he 
entered  into  the  agreement  in  the  be- 
lief and  on  the  representation  by  the 
plaintiff  that  she  was  an  honest  and 
moral  person,  and  a  fit  and  proper  per- 
son in  that  behalf  for  the  situation  and 
employment  in  the  declaration  men- 
tioned ;  and  that,  before  any  breach  of 
the  agreement,  he  discovered  that  the 
plaintiff  had  become  and  was  an  im- 
moral and  dishonest  person,  and  wholly 
unfit  and  improper  for  the  situation 
and  employment  aforesaid,  and  a  per- 
son whom  it  would  have  been  improper 
and  wrong  for  him  to  employ  as  a  go- 
verness and  teacher  of  his  children ; 
wherefore  he  rescinded  the  agreement : 
— Held,  that  the  plea  was  bad  for  gene- 
rality and  uncertainty.  Burgess  v. 
Beaumonty  668. 

III.  Rej^eader. 
1.  To  indebitatus  assumpsit  for  mo- 
ney had  and  received  by  the  defendants 
to  the  use  of  the  plaintifis,  and  upon  an 
account  stated,  the  defendants,  amongst 
other  pleas,  pleaded,  as  to  parcel  of  the 
monies  sought  to  be  recovered,  that, 
before,  &c.,  the  plaintiffs  carried  on 
business  in  partnership ;  that  G.,  one 
of  the  plaintiffs,  with  the  privity  and 
concurrence  of  the  other  plaintifis,  re- 
tained and  employed  the  defendants  to 
sell  and  dispose  of  certain  property  be- 
longing to  the  firm,  which  the  defend- 
ants assented  and  agreed  to  do :  that,  at 
the  time  G.  so  applied  to  and  requested 
the  defendants  to  sell,  and  also  at  the 
time  of  the  sale,  and  of  their  making 
the  loans  and  advances  to  G.  therein- 
afler  mentioned,  the  defendants  believed 
G.  to  be  the  sole  and  exclusive  owner 
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of  the  property,  and  that  he  had  full 
authority  to  dispose  of  it  for  his  sole 
use  and  benefit,  they  the  defendants 
having  no  knowledge  that  the  other 
plaintiffs  had  any  interest  in  it ;  that, 
after  they  had  been  so  retained  and 
employed  to  sell  the  property,  and  be- 
fore it  was  sold,  and  before  they  had 
any  notice  or  knowledge  that  the  plain- 
tiff G.  was  not  solely  and  exclusively 
possessed  of  and  interested  in  the  pro- 
perty, they  did,  at  the  request  of  G., 
lend  and  advance  to  him  divers  sums  of 
money,  in  the  whole  amounting  to  the 
sum  in  the  introductory  part  of  the 
plea  mentioned ;  that,  before  the  de- 
fendants lent  and  advanced  the  said 
monies  to  G.,  it  was  agreed  between 
him  and  them  that  they  should  and 
might  retain,  deduct,  and  reimburse 
themselves  the  full  amount  of  such 
monies  out  of  the  proceeds  of  the  pro- 
perty to  be  so  sold ;  that  they  the  de- 
fendants were  induced  to  advance  and 
lend  and  did  advance  and  lend  the  said 
monies  to  G.  upon  the  fiedth  and  con- 
fidence and  in  consideration  of  such 
agreement;  and  that  they  the  defendants 
did  sell  and  dispose  of  the  said  property 
for  G.,  the  other  plaintiffs  suffering  and 
permitting  G»  to  deal  therewith  as  his  oum 
sole  property y  without  objection  or  inter- 
ference; and  the  plea  then  justified  re- 
taining the  money  to  reimburse  the  de- 
fendants for  such  advances  under  the 
said  agreement. 

To  this  plea  the  plaintiffs  replied 
that  the  plaintiffs  R.  and  P.  did  not 
suffer  or  permit  G.  to  deal  with  the  said 
property  as  his  oum  sole  property,  in 
manner  and  form,  &c. 

A  verdict  having  been  found  for  the 
plaintiffs — Held,  on  motion  to  arrest 
the  judgment  as  to  the  damages  found 
upon  this  and  another  similar  plea,  that 
there  was  enough  of  the  plea  left  un- 
answered to  constitute  a  sufficient  bar 


to  the  plaintiffs'  right  to  recover  as  to 
so  much  of  the  demand  as  was  covered 
by  the  plea ;  that  the  replication  tra- 
versed an  immaterial  allegation :  but 
that  the  proper  course  was,  not  to  arrest 
the  judgment,  but  to  award  a  repleader. 
Chrdon  v.  Ellis,  290. 

2.  The  rule  that  a  repleader  is  never 
awarded  in  favour  of  the  party  who 
makes  the  first  fault,  only  holds  where 
the  immaterial  issue  is  found  against 
the  party  who  made  the  first  fault  in 
pleading.    Ib» 

IV.  Variance, 
In  an  action  by  an  indorsee  against 
the  drawer  of  a  bill  of  exchange,  the 
declaration  stated  the  bill  to  have  been 
accepted  payable  at  a  banker's  in  Lon- 
don, and  averred  a  presentment  to  the 
acceptor  there : — Held,  no  variance, 
though  by  the  statute  1  &  2  Greo.  4, 
c.  78,  such  acceptance  is  a  general  ac- 
ceptance   only.     Wilmot  v.  JVilliams, 

713. 

V.  Eviction, 

See  Boodle  v.  Cambell,  104. 
VI.  Lien — See  Practice,  II.,  1. 

VII.  Payment. 
See  Boodle  v.  Cambell,  104. 

POSSESSION  MONEY. 
See  Sheriff,  III. 

POWER. 
Execution  of, 
1.  M.  M.,  of  B.,  by  his  will  gave  and 
devised  his  messuage  in  N.  to  his  son 
M.  M.,  and  his  assigns,  for  life,  and, 
from  and  after  his  decease,  to  the  use  of 
all  or  such  one  or  more  of  the  child  or 
children  of  his  said  son  M,  lawfully  to 
be  begotten,  to  commence  and  take 
effect  at  such  times  and  in  such  shares 
&c.,  and  for  such  estates  &c.,  and  sub- 
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July,  1843,  the  husband  (being  then  in 
custody  in  another  action)  was  charged 
in  execution  upon  a  writ  against  him 
aloncy  tested  the  15th  of  June ;  and  on 
the  4th  of  November  he  was  discharged 
under  the  insolvent  debtors  act.  On 
the  15th  of  February,  1844,  the  wife 
was  arrested  on  a  ca.  sa.  tested  the  7th 
of  July,  1843,  commanding  the  sheriff 
to  take  both  the  plaintiffs :  she  was  after- 
wards discharged  by  a  Judge's  order. 
On  motion  to  set  aside  the  last-men- 
tioned writ,  on  the  ground  that  it  had 
improperly  issiied — ^The  Court  declined 
to  interfere.    Newton  v.  RowCy  26. 

II.  Pleading  several  Matters. 

1.  In  detinue  for  a  picture,  the  Court 
.allowed  a  plea  of  'Mien"  to  be  added 
to  pleas  of  ^'non  detinet"  and  ''not 
possessed,"  it  being  at  the  least  doubtful 
whether  the  former  defence  could  be 
given  under  either  of  the  latter  pleas. 
Bamewell  v.  WiUiamSy  120. 

2.  In  case  for  the  infringement  of  a 
patent — semble,  that  non  concessit  is  a 
good  plea.  And,  held,  that  a  plea  (the 
third)  alleging  that  the  plaintiffs  falsely 
represented  to  the  Queen  that  the  al- 
leged invention  was  an  improvement, 
that  her  Majesty  confiding  in  such  re- 
presentation made  the  supposed  grant, 
that  such  representation  was  false,  and 
that  the  supposed  invention  was  not  an 
improvement,  might  properly  be  plead- 
ed together  with  a  plea  (the  sixth)  that 
"the  invention  was  of  no  use  to  the 
public,*'  the  two  pleas  not  being  sub- 
stantially the  same ;  and  that  the  third 
plea  sufficiently  corresponded  with  an 
abstract  stating  that  "  the  invention 
was  no  improvement."  Bedells  v.  M^as- 
«<^,  337. 

3.  In  case  for  an  injury  to  the  plain- 
tiff's reversion,  the  first  count  of  the 
declaration  charged  that  the  defendant 
wrongfully  and  unjustly,  without  the 
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leave  or  licence  and  against  the  will  of 
the  plaintiff,  pulled  down,  damaged, 
spoiled,  and  destroyed  a  chimney  and  a 
wall,  parcel  of  the  plaintiff's  messuage; 
the  second  count  alleged  that  the  plain- 
tiff's messuage  was  an  antient  messuage, 
and  that  certain  parts  thereof,  to  wit, 
certain  walls  and  a  certain  chimney, 
parcel  thereof,  adjoined  a  messuage  of 
the  defendant,  and  in  part  rested  upon 
and  were  of  right  in  part  supported  by 
parts  of  the  defendant's  messuage,  and 
that  the  defendant  wrongfully  removed 
his  messuage  without  shoring  or  prop- 
ping up  or  otherwise  securing  or  taking 
other  reasonable  and  proper  or  any  pre- 
cautions to  support  or  secure  or  shore 
up  the  said  walls  and  chimney  of  the 
plaintiff's  house,  so  as  to  prevent  the 
same  from  giving  way,  &c.,  whereby 
the  plaintiff's  messuage  was  injured ; 
and  the  third  count  charged  that  the 
defendant  so  unskilfully  conducted  him- 
self in  the  pulling  down  of  his  mes- 
suage that  divers  parts,  to  wit,  certain 
walls  and  a  certain  chimney,  of  the 
plaintiff's  messuage,  became  greatly 
shaken,  weakened,  and  injured. 

The  Court  allowed  the  defendant  to 
plead — first,  to  the  first  count,  not 
guilty  "  by  statute" — secondly,  to  the 
first  count,  that  the  plaintifTs  chimney 
was  a  private  nuisance — ^thirdly,  to  the 
first  count,  that  the  plaintiff's  chimney 
was  a  public  nuisance — fourthly,  to  the 
second  and  third  counts,  not  guilty — 
fifthly,  to  the  second  count,  that  parts 
of  the  plaintiff's  messuage  were  not  of 
right  supported  by  or  entitled  to  be 
supported  by  the  defendant's  messuage 
— sixthly,  to  the  whole  declaration, 
leave  and  license.  Langford  v.  Woods^ 
369. 

4.  In  trespass  for  criminal  conversa- 
tion with  the  plaintiff's  wife,  the  Court 
allowed  the  defendant  to  plead,  in  addi- 
tion to  not  guilty,  that,  before  and  at 
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the  time  of  the  committing  of  the  tres- 
pass, the  plaintiff  had  relinquished  and 
renounced  the  comfort  and  fellowship 
of  his  wife,  and  had  finally  separated 
himself  by  deed  from  her,  and  was  living 
apart  from  her.  Harvey  v.  WatsoHy  379. 
5.  In  a  writ  of  right,  the  Court  re- 
fused to  allow  the  tenant  to  plead,  toge- 
ther with  the  general  mise,  pleas  re- 
quiring a  different  mode  of  triaL  Davietf 
Dem.,  Laumdes,  Ten.  539. 

III.  Undertaking  to  plead  iiSfuMy, 
Waiver  of.'] — Obtaining  time  to  reply 
is  a  waiver  of  the  defendant*s  undertak- 
ing to  plead  iBsuably.    Stead  v.  Carty^ 
364. 

lY.  Taking  M<m^  imt  of  Ckmti. 
The  Court  allowed  bail  to  take  out 
of  Court  money  paid  in  by  him  for  the 
defendant's  use  on  a  motion  for  a  com- 
mission to  examine  witnesses  abroad, 
the  defendant  having  died  abroad,  in- 
testate and  insolvent,  before  verdict — 
the  rule  nisi  being  served  upon  every 
person  who  could  be  in  any  way  inter- 
ested.   Palmer  v.  Reiffenstein^  347. 

y.  Argument  of  Demurrers. 
The  Court  will  not  interfere  to  direct 
issues  in  law  to  be  argued  before  the 
trial  of  the  issues  in  fact  on  the  same 
record,  unless  there  be  some  manifest 
inconvenience  in  the  other  course,  or 
the  whole  merits  would  be  disposed  of 
on  demurrer.    Boberts  v.  Tqylor^  399. 

VI.  Service  of  Rules. 
Rule  to  compute.'] — Service  of  a  rule 
to  compute  upon  a  clerk  at  the  defend- 
ant's counting-house: — Held,  insuffici- 
ent.    Warwick  v.  Bacon,  667. 

VII.  Changing  Venue. 
The  venue  may  be  changed  upon  the 
usual  affidavit  in  debt  for  use  and  occu- 
pation,  but  not  in  debt  for  rent.    Her- 
ring V.  Watts,  755. 


VIII.  Setting  aside  Proceedimgs, 

1.  Judgment  was  entered  up  against 
the  defendant  on  the  dOth  of  November, 
1843,  upon  a  warrant  of  attorney:  on 
the  4th  of  December  a  writ  of  fi.  & 
issued,  under  which  his  goods  were 
seized  and  sold  on  the  6th.  On  the 
18th  of  December  a  fiat  issued  against 
the  defendant,  upon  an  act  of  bank- 
ruptcy (of  which  the  plaintiff  had  no 
notice)  committed  on  the  28th  of  No- 
vember: the  adjudication  took  place  on 
the  21  St  of  December;  and  on  the  did 
of  January,  1844,  a  creditors'  assiguee 
was  chosen.  On  the  16th  of  January 
the  solicitors  to  the  assignees  wrote  a 
letter  to  the  undersheriff  which  shewed 
that  they  were  then  aware  that  the 
plaintiff's  judgment  was  founded  on  a 
warrant  of  attorney : — Held,  that  a  mo- 
tion on  the  1st  dc^  of  Easter  TVnn,  1844, 
to  set  aside  the  judgment  and  execution, 
on  the  ground  that  the  judgment  was 
not  signed  in  strict  pursuance  of  the 
Authority  given  by  the  warrant  of  at- 
torney, was  too  late.  Bate  v.  Lawrence, 
122. 

2.  A  notice  of  declaration  and  de- 
mand of  plea  was  served  on  the  28th  of 
April: — Held,  too  lato  on  the  8th  of 
May  to  set  aside  the  notice,  on  the 
ground  that  it  omitted  to  state  within 
how  many  days  the  defendant  was  re- 
quired to  plead — the  plaintiff  having 
signed  judgment  in  the  mean  time. 
Bamme  v.  Duncombe,  172. 

3.  The  Court  will  not  set  aside  pro- 
ceedings on  the  ground  that  the  deftmd- 
ant  has  not  been  personally  served  with 
process,  unless  it  be  distinctly  shewn 
that  it  has  not  come  to  his  knowledge. 
Emerson  v.  Brown,  219. 

4.  The  goods  of  the  defendant  were 
seized  on  the  1st  of  March  (in  Here- 
fordshire), under  fi.  fiu  upon  a  judg- 
ment that  was  irr^^ular;  on  the  15th  a 
fiat  issued  against  the  defendant^  and 


asaigneei  were  chosen  on  the  12th  oT 
April:  the  judgment-roll  was  not  car- 
ried in  until  the  I9th  of  April,  and  on 
the  2£th  the  assignees  moved  to  set 
aside  the  proceedings: — Held,  in  time. 
Bro(A$  V.  Hodton,  223. 

IX.  Waiver  of  Irregvianty. 
The  issue  delivered  on  a  writ  of  trial 
stated  the  suing  out  of  a  former  writ  of 
Bummona  so  u  to  prevent  the  operation 
of  the  statute  of  limitations,  which  had 
been  pleaded,  and  would  othern-ise  hnve 
barred  the  plaintiff's  demand.  The 
plaintiff  having  obtained  r  verdict,  the 
Court  refused  to  grsjit  a  new  trial,  upon 
aifidavit  that  no  such  writ  bad  ever 
been  returned,  nor  any  continnances 
entered  on  the  roll ;  holding  that  the 
objection  was  waived  by  the  acceptance 
of  the  issue.    Harper  v.  Phillipps,  1 15. 

X.  Judgment. 
1,  iSaiu/actioii-Pieet.'] — It  Is  ordered, 
that,  for  the  future,  it  shall  not  be  ne- 
cessary to  have  a  warraht  of  attorney 
to  acknowledge  satisfaction  of  a  judg- 
ment, ora  Judge'sfiat  thereon, bat  that 
it  shall  be  requisite  only  to  produce  a 
satisfaction-piece  nmilar  to  tliat  in  use 
in  the  Court  of  Queen's  Bench ;  except 
that,  in  all  cases,  such  satisfac^on- 
piece  shall  be  signed  by  the  plaintiff 
or  plaintiffs  or  their  personal  repre- 
sentatives, and  suth  signature  or  signa- 
tures shall  be  witnessed  by  a  practising 
attorney  of  one  of  the  Courts  at  West- 
minster, expressly  named  by  him  or 
them,  and  attending  at  his  or  their  re- 
quest, to  inform  him  or  them  of  the 
nature  and  effect  of  such  satisfaction- 
piece  before  the  same  is  signed,  and 
which  attorney  shaJl  declare  himself  in 
the  attestation  thereto'to  be  the  attor- 
ney for  the  person  or  persons  so  signing 
the  same,  and  state  he  is  witness  as  such 
attorney;  but  any  Judge  at  Chambers 
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shall  have  power  to  make  an  order 
dispensing  with  such  signature  of  the 
plaintiff  or  plaintiffs  or  their  personal 
representatives,  under  special  circum- 
stances, as  he  may  think  right ;  and 
that,  in  cases  where  the  satisfaction- 
piece  is  signed  by  the  personal  repre- 
sentative of  a  deceased  plaintiff,  he  shall 
prove  his  representative  character  in 
such  way  as  the  Master  may  direct. 
.Kej.  Cen.  E.  T.  1844,   1. 

2.  Signinp.2  —  Notwithstanding  an 
order  for  immediate  execution,  the 
plaintiff  cannot  sign  jndgment  until 
after  the  four  days.  Snooki  y.  Smith, 
273. 
.    XI.  Judgment  as  tn  Caie  of  a  Nbnmil. 

1.  Peremptory  Undertaking.'} — A  per- 
emptory undertaking  to  try  at  a  parti- 
cular sitting  is  an  absolute  condition, 
the  breach  of  which  admits  of  no  ex- 

I  cuse — Per  Coltman,  J.,  and  Haule,  J., 
dubitanto  Tmdal,  C.  J.  Petrie  v.  Cul- 
len,705. 

'  The  plaintiffs  gave  a  peremptory  un- 
dertaking to  try  at  the  sittings  after 
Trinity  Term,  but,  in  consequence  of 
their  neglecting  to  enter  the  cause  until 

I  the  evening  of  the  last  day  allowed  for 
that  purpose,  the  cause  was  made  a 

I  remanet.  On  the  first  day  of  Hichael- 
mas  Term,  the  defendant  obtained  a 
rule  absolute  for  judgment  as  in  case  of 
a  nonsuit: — The  Court  refused  to  set  it 
aside,     lb, 

2.  Sut  ProccwtM.]— The  plaintiff 
having  become  bankrupt  after  issue 
joined,  the  Court  discharged  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  and 
refused  to  direct  a  stet  processus.  CroeM 
V.  Robertton,  34G. 

XII.  Leave  to  toe  in  Ihrad  Pauperit. 
A  rule  for  leave  to  sue  in  formb  pau- 
peris pendente  lite  is  absolute  in  the 
first  instance.    Hall  v.  Ive,  71B, 
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PRISONER. 
Discharge  o/,  under  48  Geo.  3,  c.  123. 

Notice  of  MotionJ] — Notice  of  a  de- 
fendant's intention  to  apply  for  his  dis- 
charge under  the  48  Geo.  3,  c.  123,  may 
be  served  on  the  plaintiff's  attorney, 
where  the  residence  of  the  plidntiff  can- 
not he  discovered.    Percital  v.  Russelly 

193. 

Notice  of  an  intended  application  by 
a  prisoner  under  the  48  Geo.  3,  c.  123, 
need  not  be  personally  served  on  the 
plaintiff.    BuB  v.  Broumlow,  230. 

PROMISSORY  NOTES. 
See  Bills  of  Exchange. 

RAILWAY  ACT. 
I.  Construction  of. 

In  railway  acts,  the  clauses  imposing 
tolls  or  duties,  if  there  be  any  ambiguity 
therein,  are  to  be  construed  most  strong- 
ly against  the  company  and  in  favour  of 
the  public. 

By  their  act  of  incorporation,  1  &  2 
Geo.  4,  c.  xliv,  s.  62,  the  Stockton  and 
Darlington  Railway  Company  were  em- 
powered to  demand,  amongst  others,  the 
following  tolls  or  duties  for  articles  con- 
veyed by  their  rwlways : — **FoTaU coaly 
&c.  such  sum  as  the  company  shall  from 
time  to  time  direct  and  appoint,  not 
exceeding  4d,  per  ton  per  mile :"  "  For 
all  the  articles,  matters,  and  things  for 
which  a  tonnage  is  hereinbefore  directed 
to  be  paid,  which  shall  pass  the  inclined 
planes  upon  the  said  railways,  such  sum 
as  the  company  shall  appoint,  not  ex- 
ceeding 1*.  per  ton :"  **  And  for  all  coal 
which  shall  be  shipped  on  board  of  any 
vessel  or  vessels  in  the  port  of  Stockton- 
upon-Tees  aforesaid  [the  only  previous 
mention  of  the  port  being  in  s.  1,  where 
it  is  described  as  the  port  and  town  of 


Stockton-upon-Tees]  ybr  the  pmrpom  of 
exportationy  not  exceedingone  halfpenny 
per  ton  per  mile." 

Under  the  authority  of  a  subeequent 
act,  9  Geo.  4,  c.  Ixi,  the  Clarence  Rail- 
way Company  constracted  a  railway 
from  a  place  on  the  River  Tees  called 
Port  Clarence,  communicating  with  the 
Stockton  and  Darlington  Railway  at  a 
place  called  Sim  Pasture  : — 

Held — first,  that  coal  shipped  for 
London  was  coal  "  shipped  for  the  pur- 
pose of  exportation  "  within  the  mean- 
ing of  the  act,  and  therefore  chargeable 
only  with  the  duty  of  one  hal^nny 
per  ton  per  mile. 

Secondly,  that  coal  shipped  for  ex- 
portation was  liable  to  the  inclined  pUne 
duty. 

Thirdly,  that  Port  CUrence  and  a 
place  called  Middlesborougby  both  on 
the  River  Tees,  were  for  this  purpose 
within  the  port  of  Stockton- npon-Tees. 
The  Stockton  and  Darlingtcn  Bmlwt^ 
Company  v.  Barretty  641. 

II.  Action  for  Calls. 
By  the  Aylesbury  Railway  act,  C 
Will.  4,  c.  Ixxxvii,  s.  95,  the  company 
are  empowered  to  sue  subscribers  for 
calls.  By  s.  96,  the  directors  are  em- 
powered from  time  to  time  to  make  calk 
of  money  from  the  subscribers  to  9sA  pro- 
prietors of  the  undertaking  for  the  time 
being;  and  it  is  enacted,  that,  ^  if  any 
owner  or  proprietor /or  the  tiwte  being  of 
any  such  share  shall  n^lect  or  refuse 
to  pay  such  his  rateable  proportion,  to- 
gether with  interest,  if  any,  then  or  at 
any  time  thereafter  it  shall  be  lawful 
for  the  company  to  sue  for  and  recover 
the  same  by  action  of  debt,  &c.,  or  the 
directors  may  and  they  are  hereby  an* 
thorized  to  declare  the  shares  belonging 
to  such  owner  to  be  forfeited,  and  to 
order  such  shares  to  be  sold.'*  Section 
98  enacts,  ''that,  in  any  action  to  be 
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brought  by  the  said  company  against 
any  proprietor  for  the  time  being  of  any 
share  in  the  said  undertaking,  to  recover 
any  money  due  and  payable  for  or  in 
respect  of  any  call,  it  shall  be  sufficient 
for  the  said  company  to  declare  and  al- 
lege, that  the  defendant,  being  a  pro- 
prietor of  a  share  in  the  said  undertak- 
ing, is  indebted  to  the  said  company  in 
such  sum  of  money  as  the  calls  in  arrear 
shall  amount  to,  for  a  call,  or  so  many 
calls,  of  such  sums  of  money  upon  a 
share  belonging  to  the  defendant,  where- 
by an  action  hath  accrued  to  the  said 
company  by  virtue  of  this  act,  without 
setting  forth  the  special  matter ;  and  on 
the  trial  of  such  action  it  shall  only  be 
necessary  to  prove  that  the  defendant,  at 
the  time  oi  making  such  respective  calls, 
UHJts  a  proprietor  of  a  share  in  the  said 
undertaking,"  &c.  Section  101  enables 
proprietors  to  sell  and  dispose  of  their 
shares,  subject  to  the  rules  and  condi- 
tions therein  mentioned,  and  provides, 
that,  "  on  every  sale,  the  deed  or  con- 
veyance (being  executed  by  the  seller 
and  purchaser)  shall  be   kept  by  the 
company,  who  shall  enter  in  some  book 
to  be  kept  for  that  purpose  a  memorial 
of  such  transfer  and  sale,  and  indorse 
the  entry  of  such  memorial  on   the 
said  deed  of  sale  or  transfer ;"  and  that, 
''until  such  memorial  shall  have  been 
made    and  entered    as   before  direct- 
ed, the  seller  thereof  shall  remain  and 
be  held  liable  for  all  future  calls,  and 
the  purchaser  shall  have  no  part  or 
share  of  the  profits  of  the  said  under- 
taking, nor  any  interest  in  respect  of 
such  share  paid  to  him,  nor  any  vote  in 
respect  thereof  as  a  proprietor  of  the 
said  undertaking."    And  s.  102  enacts 
''that  no  person  or  corporation  shall 
sell  or  transfer  any  share  which  he  or 
they  shall  possess  in  the  said  undertak- 
ing, upon  which  any  call  shall  have 
been  made,  after  the  day  appointed  for 


the  payment  of  the  same,  unless  at  the 
time  of  such  sale  or  transfer  he  or  they 
shall  have  paid  the  full  sum  of  money 
which  shall  have  been  called  for  in  re- 
spect of  such  share." 

In  an  action  for  a  call,  the  declaration 
stated  that  the  defendant,  theretofore, 
and  before  the  commencement  of  the 
suit,  to  wit,  on  the  6th  of  March,  1838, 
being  the  proprietor  of  divers,  to  wit, 
fifty  shares  in  a  certain  undertaking, 
&c.,  was  indebted  to  the  said  company 
in  the  sum  of  2^0/.  for  a  call  of  5/.  upon 
each  of  the  said  shares ;  whereby,  and 
by  reason  of  the  said  sum  of  250/.  being 
and  remaining  wholly  unpaid,  the  de- 
fendant still  is  indebted  to  the  plaintifis 
in  the  same,  and  an  action  hath  accrued, 
&c. 

The  defendant  pleaded,  that  true  it 
was,  that,  on  the  Oth  March  in  the  de- 
claration mentioned,  he  was  the  pro- 
prietor of  the  shares  therein  mentioned, 
but  that,  after  the  making  of  the  colly 
and  before  the  same  teas  payable^  he  duly 
transferred  all  his  shares  in  the  under- 
taking to  one  Thompson,  that  Thomp- 
son accepted  the  transfer,  and  that  the 
conveyance  was  delivered  to  and  entered 
and  memorialized  by  the  company  be- 
fore the  call  was  payable,  whereby  the 
defendant  ceased  to  be  the  proprietor 
and  owner  of  the  shares,  and  then  ceased 
to  be  liable  to  the  said  call : — 

Held — reversing  the  judgment  of  the 
Court  below — that  the  declaration  was 
sufficient  upon  general  demurrer;  and 
that  the  plea  was  bad,  as  being  a  mere 
argumentative  denial  that  the  defendant 
ever  was  indebted.  The  Aylesbury  Rail" 
way  Company  v.  Mounts  586. 

REGISTRATION  OF  VOTERS. 

I.  Under  the  2  Will  4,  c.  45. 
1.  Description  of  Premises,"] — The  re- 
spondent claimed  to  be  registered  in 
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respect  of  the  occupation  of  a  "  house  " 
and  land :  the  building  was  substanti- 
ally built  of  brick  and  stone,  with  a  tiled 
roof ;  the  lower  part  was  used  as  a  cow- 
house and  stable,  over  which  was  a 
chamber,  with  a  window  and  fire-place, 
furnished  with  a  bed  and  chairs,  and  in 
which  chamber  a  servant  of  the  person 
employed  by  the  respondent  to  take 
care  of  the  land  lived  and  slept : — Held, 
that  this  was  a  '* house'*  within  the 
2  Will.  4,  c.  45,  s.  27 ;  and  that  the  oc- 
cupation was  sufficient  to  entitle  the 
party  to  a  vote.  Nunn,  App.,  Denton^ 
Resp.  794. 

The  Court  will  not  entertain  an  ob^ 
jeetion  that  was  not  presented  before 
the  revising  barrister.    lb, 

Qucre  whether  a  person  can  be  re- 
gistered for  a  borough  in  respect  of  a 
qualification  described  as  the  occupa- 
tion of  "  part  of  a  house."  Pitts,  App., 
Smed/eyy  Resp.  907. 

A  building  that  is  calculated  to  be 
used  as  a  dwelling-house,  is  properly 
described  as  ^'a  house,"  though  not 
actually  used  as  such.  Daniel^  App., 
Coulstinpy  Resp.  949. 

Sembley  that  **  apartments  "  is  a  suffi- 
cient description  of  premises,  where  the 
landlord  does  not  reside  thereon.  Per 
Maule,  J.  Score,  App.,  Huggett,  Resp. 
919. 

Two  distinct  buildings  cannot  be 
joined  together  in  order  to  constitute  a 
borough  qualification  under  the  2  Will. 
4,  c.  45,  s.  27.  Dewhursty  App.,  Fielden, 
Resp.  1013. 

2.  Residence.'] — The  appellant,  a  free- 
man of  the  borough  of  Tewkesbury, 
resided  and  carried  on  business  at  Glou- 
cester, which  is  distant  from  Tewkes- 
bury more  than  seven  miles :  he  was  a 
married  man,  and  kept  one  domestic 
servant  at  his  house  at  Gloucester :  for 
the  purpose  of  qualifying  himself  to 
vote  for  the  borough  of  Tewkesbury, 


he  had,  since  1841,  paid  to  one  S.  9(2. 
per  week  for  the  use  of  a  furnished  bed- 
room in  S.*s  house  situate  within  the 
borough,  and  also  a  closet  about  six  feet 
by  three,  without  a  window,  of  which 
closet  the  appellant  kept  the  key :  be- 
tween January  and  July,  1844,  he  slept 
in  the  bed-room  twelve  times,  and  dur- 
ing the  year  ending  July,  1844,  sixteen 
times,  on  his  coming  to  Tewkesbury  on 
business ;  but  he  had  never  taken  his 
meals  in  the  house.  The  revising  bar- 
rister having  held  that  thb  was  not  a 
bon^  fide  residence  within  the  borough 
to  satisfy  the  2  Will.  4,  c.  46,  s.  27— The 
Court  affirmed  his  decision,  with  costs. 
Withoniy  App.,  Thomas,  Resp.  783. 

3.  Lodgers.'] — The  occupier  of  part 
of  a  house,  where  the  landlord  resides 
upon  the  premises  and  retains  the  key 
of  the  outer  door,  is  a  mere  lodger,  and 
is  not  a  person  occupying  **  as  owner  or 
tenant."  Pitts,  App.,  Smedl^,  Re^. 
907. 

The  occupier  of  part  of  a  house,  who 
has  a  key  of  the  outer  door,  the  landlord 
not  residing  in  or  occupying  any  portion 
of  the  premises,  is  entitled  to  vote. 
Score,  App.,  Huggett,  Resp.  919. 

Semble  (per  Maule  J.),  that  ^'apart- 
ments" is  a  sufficient  description  of  the 
premises  so  occupied.    Ih. 

One  who  has  the  exclusive  occupation 
of  a  floor  in  a  house,  and  possesses  a  key 
to  the  outer  door  of  the  house,  the  land- 
lord himself  residing  on  the  premises, 
is  not  entitled  to  be  registered  as  a  voter. 
Wans^,  App.,  Perkins,  Resp.  (HilTs 
Case),  978;  Crocker,  App.,  The  Over- 
seers of  Lambeth,  Resp.  985. 

The  claimant  occupied  three  rooms 
on  the  first-floor  of  a  house  in  which 
the  landlord  resided :  he  had  a  key  to 
the  outer  door :  there  was  no  internal 
communication  between  the  three  rooms, 
each  having  a  separate  door  opening  up- 
on the  landing-place: — Held,  that  he 
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was  not  entitled  to  be  registered.  Bage, 
App.,  Perkins^  Resp.  983. 

4.  Tenancy.'] — R.  D.,  the  surgeon  to 
Greenwich  Hospital,  claimed  to  have 
his  name  inserted  in  the  list  of  voters 
for  the  borough  of  Greenwich.  It  ap- 
peared that  he  was  appointed  nineteen 
years  ago  by  the  lords  of  the  Admi- 
ralty; that  his  appointment  was  to 
enure  during  good  behaviour ;  that  he 
occupied  (and  had  done  so  during  the 
whole  period  of  nineteen  years)  a  house 
in  the  hospital  of  the  clear  yearly  value 
of  10/.  and  upwards,  allotted  to  him  as 
such  8ui*geon  by  the  lords  of  the  Admi- 
ralty, and  which  he  was  required  to  oc- 
cupy, with  a  view  to  the  more  efficient 
performance  of  his  duties  as  surgeon; 
that  his  name  was  upon  the  rate-books 
of  the  parish ;  that  the  rates  and  win- 
dow-tax were  and  always  had  been  paid 
by  the  commissioners  of  the  hospital 
(in  whom  is  vested  the  property  of  and 
belonging  to  the  hospital),  none  having 
ever  been  demanded  of  or  tendered  or 
paid  by  him: — Held,  that  this  occupa- 
tion did  not  constitute  R.  D.  tenant  of 
the  house;  nor  could  he  be  considered 
as  the  owner,  within  the  27th  section 
of  the  2  Will.  4,  c.  45.  Dobson,  App., 
Jones,  Resp.  80. 

5.  Raiting  J] — A  father  and  son  jointly 
occupied  premises  as  partners  :  the 
name  of  the  father  alone  was  inserted 
in  the  first  two  rates  made  within  the 
year,  and  both  were  inserted  in  the 
third :  all  the  rates  were  paid  by  the 
hand  of  the  son : — Held,  that  this  was 
not  a  rating  of  the  son  within  the  2 
Will.  4,  c.  45,  s.  27 ;  nor  an  inaccurate 
or  insufficient  description  of  the  person 
rated,  within  the  6  Vict.  c.  18,  s.  75. 
Moss,  App.,  The  Overseers  of  St,Michael, 
Lichfield,  Resp.  832. 

6.  Payment  of  RiUes,'] — R.  D.,  the 
surgeon  to  Greenwich  Hospital,  claimed 
to  have  hb  name  inserted  in  the  list  of 


voters  for  the  borough  of  Greenwich. 
It  appeared  that  he  was  appointed  nine- 
teen years  ago  by  the  lords  of  the 
Admiralty ;  that  his  appointment  was 
to  enure  during  good  behaviour  ;  that 
he  occupied  (and  had  done  so  during 
the  whole  period  of  nineteen  years) 
a  house  in  the  hospital  of  the  clear 
yearly  value  of  10/.  and  upwards,  al- 
lotted to  him  as  such  surgeon  by  the 
lords  of  the  Admiralty,  and  which  he 
was  required  to  occupy,  with  a  view  to 
the  more  efficient  performance  of  his 
duties  as  surgeon  ;  that  hb  name  was 
upon  the  rate>books  of  the  parbh ;  that 
the  rates  and  window-tax  were  and  al- 
ways had  been  paid  by  the  commission- 
ers of  the  hospital  (in  whom  b  vested 
the  property  of  and  belonging  to  the 
hospital),  none  having  ever  been  de- 
manded of  or  tendered  or  paid  by  him : 
— Qua^e,  whether  under  the  circum- 
stances the  payment  of  rates  and  taxes 
was  a  sufficient  payment  by  or  for  R.D. 
within  the  27th  section  of  the  2  Will. 
4,  c.  45.  Dobson,  App.,  Jones,  Resp. 
80. 

7.  Claim  to  be  rated  under  s,  30.] — 
A  claim  made  by  an  occupier  to  have 
his  name  inserted  in  a  rate,  under  the 
2  Will.  4,  c.  45,  s.  30,  b  good  only  for 
the  rate  then  in  existence.  Wans^^ 
App.,  Perkins,  Resp.  {Loek^s  Case), 
970. 

8.  County  Vote,  under  s.  20.] — To  en- 
title a  party  to  a  vote  for  the  county, 
under  the  2  Will.  4,  c,  45,  s.  20,  as  a 
tenant  from  year  to  year  of  **  lands  or 
tenements  for  which  he  b  liable  to  a 
yearfy  rent  of  not  less  than  50/.,"  such 
liability  must  arise  out  of  a  single  con- 
tract of  tenancy.  Gadsby,  App.,  Bar- 
row, Resp.  799. 

9.  Reserved  Rights  under  s.  33.] — A 
qualification  to  vote  in  the  election  for 
a  borough,  as  an  inhabitant  householder, 
b  not  preserved  by  the  33rd  section  of 
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the  2  Will.  4,  c.  45,  unless  it  has  heen 
retained  continuously  from  the  pasdng 
of  that  act.  Jeffery^  App.,  Kitchener^ 
Resp.  923  ;  StafOatiy  App.,  Jeffery^ 
Resp.  033. 

II.  Under  the  C  S^  7  Vic$.  c.  18. 

1.  Descripium  of  Premises  in  Over- 
seers^ List.'] — In  the  list  of  horough 
voters  made  out  by  the  overseers  pur- 
suant to  the  G  &  7  Vict.  c.  18,  s.  13,  it 
is  not  necessary  that  it  should  appear 
whether  the  occupation  is  joint  or  sole, 
Daniel^  App.,  Camplin,  Resp.  999. 

2.  Power  of  Amendment  under  s.  40.] 
A  father  and  son  jointly  occupied  pre- 
mises as  partners :  the  name  of  the 
father  alone  was  inserted  in  the  first 
two  rates  made  ^dthin  the  year,  and 
both  were  inserted  in  the  third :  all  the 
rates  were  paid  by  the  hand  of  the  son: 
— Held,  that  this  was  not  a  rating  of  the 
son  within  the  2  Will.  4,  c.  46,  s.  27  ; 
nor  an  inaccurate  or  insufficient  descrip- 
tion of  the  person  rated,  within  the  6 
&  7  Vict.  c.  18,  8.  76.  MosSy  App.,  l%e 
Overseers  of  St.  Michael^  lAchfidd^ 
Resp.  832. 

3.  Notice  of  Claim,] — The  name  of 
the  property  in  respect  of  which  a  right 
to  a  county  vote  is  claimed,  or  the  name 
of  the  occupying  tenant,  is  only  re- 
quired to  be  inserted  in  a  notice  of 
claim,  and  in  the  Ibt  of  county  voters 
published  by  the  overseers,  where  the 
house  is  not  situate  in  a  '*  street,  lane, 
or  other  like  place."  Eckersl^y  App., 
Barker^  Resp.  81)9. 

In  the  list  of  borough  voters  made 
out  by  the  overseers,  pursuant  to  the 
6  &'  7  Vict.  c.  18,  s.  13,  it  is  not  neces- 
sary that  it  should  appear  whether  the 
occupation  \a  joint  or  sole.  QuoBrty  whe- 
ther or  not  that  fact  should  appear  in  a 
notice  of  claim  by  one  whose  name  has 
been  omitted.  Daniely  App.,  Campliny 
Resp.  999. 

4.  Notice  of  Objection,'] — A  notice  of 


objection  pursuant  to  the  6  &  7  Vict.  c. 
18,  s.  7,  Sched.  (A.)  No.  5,  was  signed  by 
the  objector — ^"  J.  G.,  of  Poplar  Grove, 
Didslmryy  on  the  register  of  voters  for 
the  township  of  Manchester" — Disbniy 
being  a  township  near  Manchester,  and 
the  description  of  the  party  being  the 
same  as  in  the  register : — Held,  suffi- 
cient. Crodsbyy  App.,  WarburPmy  Resp. 
776. 

Where  a  party  giving  a  notioe  of  ob- 
jection has  changed  his  place  of  abode 
after  he  has  been  placed  on  the  register 
— QuofrSy  whether  he  ought  not,  in  ad- 
dition to  the  description  appearing  upon 
the  roister,  to  insert  also  his  present 
place  of  abode.    lb. 

By  the  lOOth  section  of  the  6  Vict 
c.  18,  it  is  enacted,  that,  whenever  any 
person  shall  be  desirous  of  sending  by 
post  a  notice  of  objection  to  the  right  of 
a  party  to  have  his  name  on  any  list  of 
voters  for  any  county,  &C.,  he  shall 
deliver  the  same  duly  directed,  open 
and  in  duplicate,  to  the  poet-master  of 
any  post-office,  &c.,  within  certainbonrs 
to  be  regulated,  and  that  the  post-master 
shall  compare  the  notice  and  duplicate, 
and,  on  being  satisfied  that  they  are 
alike  in  their  address  and  contents,  shall 
forward  one  by  the  poet  and  return  the 
other  to  the  party  bringing  the  same, 
duly  stamped : — Held,  that  this  duty 
might  be  performed  by  a  clerk  in  the 
office  of  the  post-master,  and  need  not 
be  the  personal  act  of  the  post-master 
himself.  Allan, Aj^^.yWaterkomseyKegp, 
68. 

A  notice  of  objection  pursuant  to  the 
6  Vict.  c.  18,  s.  100,  was  delivered  to  the 
post-master  by  the  clerk  of  the  objector, 
and  the  stamped  duplicate  was  produced 
before  the  barrister  by  the  objector  him- 
self: — Held,  sufficient  evidence  of  the 
giving  of  the  notice  to  the  party  ob- 
jected to.  Cuminffy  App.,  TbiM,  Re^ 
827. 
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A  notice  of  objection,  and  also  the 
duplicate  notice,  whera  notice  of  objec- 
tion is  sent  by  the  post,  must  be  per- 
sonally signed  by  the  objector.  TomSy 
App.,  Cuming y  Resp.  910. 

The  note  at  the  foot  of  the  form. 
No.  10,  in  schedule  B.  to  the  6  &  7  Vict, 
c.  18  (the  form  of  notice  of  objection  to 
be  given  to  overseers  in  cities  and 
boroughs),  states,  **  If  more  than  one 
list  of  voters,  the  notice  of  objection 
should  specify  the  list  to  which  the  ob* 
jection  refers  :" — Held,  that  this  note 
applies  only  to  those  cases  where  the 
overseers  make  out  more  than  one  list ; 
and  therefore  that  it  is  not  applicable 
in  the  city  of  London,  where  the  over- 
seers make  out  only  the  list  of  house- 
holders, the  list  of  freemen  being  made 
out  by  the  secondaries.  Wansejf,  App., 
PerkinSy  Resp.  ( Quigley*s  C5we),  954. 

Held  also,  that  the  notice  served 
upon  the  party  objected  to  need  not 
specify  to  what  list  the  objection  refers 
— the  note  not  applying  to  the  form 
No.  11.    lb. 

Whether  or  not  the  name  subscribed 
to  a  notice  of  objection  is  so  subscribed 
as  to  be  commonly  understood  to  be 
the  same  as  that  by  which  the  objector 
is  designated  in  the  list  of  voters,  is  a 
question  of  fact  only,  and  not  of  law, 
and  therefore  one  that  cannot  properly 
be  referred  to  the  Court.  Hintony  App., 
Hintony  Resp.  995. 

In  a  borough  where  two  lists  are 
made  out  by  the  overseers — one  of  per- 
sons entitled  to  be  registered  under  the 
2  Will.  4,  c.  45,  s.  27,  the  other  of  pot- 
wallers — a  notice  of  objection  to  the 
name  of  a  party  being  retained  "  on  the 
list  of  persons  entitled  to  note  cuf  house- 
holders in  the  election,"  &c.,  is  suf- 
ficient, though  the  words  "  as  house- 
holders "  do  not  occur  in  the  form  given 
by  the  6  &  7  Vict.  c.  18;  it  not  appear- 
ing that  the  party  would  have  been  in- 


convenienced or  misled  by  the  intro- 
duction of  those  words.  Alletiy  App., 
Housey  Resp.  987. 

5.  Statutory  Disqualifications.'] — A 
letter-carrier  who  has  resigned  his  situ- 
ation within  twelve  months  before  the 
31st  of  July,  being  disqualified  from 
voting  until  after  twelve  months  from 
the  resignation  of  such  situation,  by  the 
22  Geo.  3,  c.41,  s.  1,  is  not  entitled  to 
be  registered.  Cooper y  App.,  Harris, 
Resp.  {Austin*s  Case),  921. 

Assessors  and  collectors  of  window- 
tax  are  not  disqualified  from  being  re- 
gistered as  electors.  2>^er,  App.,  Gough, 
Resp.  934 ;  Baxter y  App.,  Hie  Overseers 
of  Doncastery  Resp.  945. 

A  clerk  to  a  receiving  inspector  of 
taxes  is  not  disqualified  from  being  re- 
gistered as  an  elector.  Coopery  App., 
Harrisy  Resp.  {Clemishau^s Case)y  947. 

6.  Statement  of  Case."] — The  Court 
has  no  power  under  the  6Vict.  c.  18, 
S.65,  to  remit  a  case  to  the  revising 
barrister,  at  the  instance  of  the  appel- 
lant, in  order  to  have  a  fact  inserted 
which  the  barrister  had  declined  to  in- 
sert.   Hintony  App.,  Hinton,  Resp.  665. 

Where  a  case  sent  by  the  revising 
barrister  found  that  a  claimant  ^'stated" 
certain  matters,  it  was  remitted,  upon 
the  ground  that  it  set  forth  evidence 
and  not  facts.  PittSy  App.,  SmedUy, 
Resp.  907. 

An  appeal  from  the  decision  of  a  re- 
vising barrister,  pursuant  to  the  6  &  7 
Vict.  c.  18,  S.42,  cannot  be  entertained 
unless  signed  by  him.  Nettleton^  App., 
BurreUy  Resp.  738. 

7.  Argument.] — The  Court  will  not 
give  judgment  for  the  appellant  by 
reason  of  the  non-appearance  of  the 
respondent  to  support  the  barrister's 
decision,  but  will  still  require  the  case 
to  be  argued.  Cooper,  App.,  Harris, 
Resp.  921. 

Where  neither  party  appears  the  case. 
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will  be  struck  out  of  the  list ;  and  it 
will  not  be  restored  unless  the  party 
seeking  its  restoration  properly  accounts 
for  his  absence  when  the  case  was  called 
on.  Wansey^  App.,  The  Overseers  of 
St.  Peter-lePoor,  Resp.  992. 

III.  Freehold  Interest. 
1.    Charitable    Foundations,']  —  The 
charter  of  incorporation  of  a  charitable 
foundation  consisting  of  a  principal  and 
twenty-four  poor  and  infirm  men,  em- 
powered the  governors  and  their  suc- 
cessors, and  the  majority  of  them,  *^  to 
elect,  nominate   and   assign,  appoint, 
license,  deprive,  expel,  and  remove  the 
said  principal,  &c.,  from  time  to  time 
placed  there,  for  the  time  being,  or 
either  of  them,  toties  quoties  sibi  aut 
eorum  numero  majori  conveniens  fore 
videbitur;"  and  also  empowered  them 
to    make    bye-laws   ^concerning  and 
touching  the  nomination,  election,  or- 
der, government,  punishment,  expul- 
sion, amotion,  and  direction  of  the  said 
principal,"  &c.   By  one  of  the  bye-laws 
it  was  provided  **  that  no  principal  or 
poor  man  should  be  eligible  to  be  ad- 
mitted unless  he  were  forty  years  of  age 
at  the  least,  and  unmarried,  nor  should 
they,  being  admitted,  continue  in  the 
said  hospital  unless  they  continued  to 
be  unmarried ;"  and  tliat,  *^  when  any 
of  the  poor  or  sick  men  should  die,  re- 
sign, give  over  his  place,  or  for  any 
offence  or  other  reasonable  cause  be  re- 
moved," the  principal  should  give  notice 
to  the  governor  whose  turn  it  was  to 
nominate  a  poor  man,  of  the  same :  and 
the  bye-laws  then  proceeded  to  enume- 
rate certain  offences  which  should  sub- 
ject the  offender  to  expulsion  or  other 
punishment.    The  rents  of  the  estates 
belonging  to  the  hospital  were  received 
by  the  governors,  who  paid  a  certain 
annual  sum  to  the  principal,  and  cer- 
tain weekly  sums  to  the  otiier  inmates. 


The  principal  had  a  honjse  and  garden 
within  the  hospital ;  and  each  inmate, 
on  his  appointment,  was  provided  with 
a  room  and  piece  of  ground  for  his  own 
separate  use,  of  the  value  of  more  than 
40s,  per  annum,  allotted  at  the  discre- 
tion of  the  principal.  It  did  not  ap- 
pear that  any  principal  or  inmate  had 
ever  been  expelled : — Held,  that  neither 
the  principal  nor  the  inmates  had  such 
an  estate  or  interest  in  the  lands  belongs 
ing  to  the  hospital  as  to  entitle  them 
to  vote  for  the  county.  Dofris,  App., 
JVaddinffton,  Resp.  807. 

Burleigh  Hospital  is  a  freehold  build- 
ing divided  into  rooms,  each  of  which 
is  of  the  annual  value  of  4/.,  and  is 
separately  inhabited  by  a  bedesman, 
appointed  under  certain  rules.  Each 
bedesman  keeps  the  key  of  his  own 
room,  and  the  successor  of  each  de- 
ceased bedesman  occupies  the  same 
room  as  did  his  predecessor.  No  charter, 
deed,  or  other  document  relating  to  the 
foundation  could  be  discovered.  The 
ordinances  referred  to  certain  feoffees 
and  their  heirs,  but  none  were  known. 
By  these  rules,  which  bore  date  the 
20th  of  August,  1597>  it  was  amongst 
other  things  provided  that  none  was  to 
be  admitted  who  was  leprous,  a  drunk- 
ard, adulterer,  &c.,  and  that  any  one  so 
afflicted,  or  guilty  of  any  of  the  offences 
specified,  should  be  displaced ;  but  there 
was  no  instance  on  record  of  a  bedesman 
having  ever  been  displaced. 

The  bedesmen  having  claimed  to  be 
entitled  to  vote  for  the  county  in  re- 
spect of  their  several  interests,  the  bar- 
rister decided  that  a  legal  foundation 
might  be  presumed,  not  necessarily  in- 
vesting the  claimants  with  a  corporate 
character,  and  that  they  were  respec- 
tively entitled  to  a  separate  freehold 
estate  in  their  rooms  respectively: — 
Held,  that  his  conclusion  was  right  in 
point  of  law,  and  warranted  by  the 
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facts.  Simpsofiy  App.,  Wilkinsony  Resp. 
814. 

2.  Trading  Partnership,^ — A.,  B., 
C,  and  D.  joined  in  a  partnership  to 
work  a  fulling  mill.  Money  was  sub- 
scribed by  all  the  partners;  with  part  of 
which  freehold  land  was  bought,  which 
was  conveyed  to  A.  and  B.  in  fee;  with 
other  part  a  mill  was  built  on  the  land, 
and  machinery  for  the  mill  was  pur- 
chased. By  a  partnership  deed  executed 
by  A.,  B.,  C,  and  D.,  the  trusts  of  the 
land,  mill,  &c.,  were  declared  to  be 
(among  other  things),  that  A.  and  B. 
should  stand  seised  and  possessed  of  all 
the  estates,  property,  goods,  &c.,  upon 
trust  for  the  benefit  of  themselves  and 
their  partners  as  part  of  their  partner- 
ship joint  stock  in  trade:  there  was  a 
provision  in  the  deed  that  A.  and  B. 
might  borrow  money  upon  mortgage  of 
the  stock,  property,  estates,  &c.,  be- 
longing to  the  co-partnership;  and  it 
was  declared  that  the  land,  mill,  &c., 
should  be  deemed  and  considered  (u  or  in 
the  nature  of  personal  estate,  and  not 
real  estate,  and  be  held  in  trust  for  the 
partners  as  part  of  their  partnership 
stock  in  trade.  A.  and  B.,  under  the 
powers  of  the  deed,  borrowed  money 
for  the  purposes  of  the  partnership,  for 
which  they  gave  bonds  and  notes  in 
their  own  names,  but  did  not  mortgage 
any  part  of  the  property: — 

Held,  that  each  partner  had  an  in- 
terest in  the  realty  corresponding  with 
the  amount  of  shares  held  by  him  in 
the  partnership.  Baxter,  App.,  New- 
many  Resp.  1019. 

Held,  also,  that  the  money  so  bor- 
rowed had  not  the  effect  of  mortgages 
on  the  shares  of  the  partners.    Ib» 

IV.    Multiplying  Votes,  under  7  «3^  8 
Will.Q,c.2b, 
A.  having  contracted  for  the  purchase 
from  B.  of  a  freehold  house  for  a  valu- 


I 


able  consideration,  sold  it  to  C.  and  five 
others,  in  equal  shares,  and  caused  a 
conveyance  to  be  executed  from  B.  to 
the  sub- vendees,  as  tenants  in  common, 
A.  did  not  appear  to  have  been  a  party 
to  the  conveyance:  the  purchase-money 
was  paid  to  B.  by  the  hands  of  A.,  but 
was  the  proper  money  of  the  sub-ven- 
dees. The  house  was  let,  and  the  sub- 
vendees  received  the  rent  for  their  own 
use  respectively.  The  object  of  A.  in 
proposing  the  purchase  to  the  sub-ven- 
dees, was,  to  increase  the  number  of 
voters ;  but  the  purchase  on  the  part  of 
the  sub-vendees  was  a  bon&  fide  invest- 
ment of  their  money ;  they  expected 
that  the  possession  of  the  property 
would  entitle  each  of  them  to  vote,  but 
there  was  no  understanding  before  or 
at  the  time  of  the  conveyance,  that 
they  should  vote  in  any  particular  way: 
— Held,  that  the  conveyance  was  not 
void  under  the  7  &  8  Will.  3,  c.  25,  s.  7, 
and  that  the  sub-vendees  were  entitled 
to  be  registered.  Marshall,  App.,  Bourn, 
Resp.  889. 

Quere,  if  the  conveyance  would  have 
been  void,  if  the  multiplying  of  voters 
had  been  the  object  of  B.  in  conveying. 
lb. 

REGULiE  GENERALES. 
I.  Costs. 
Directions  to  the  taxing  officers,  in 
lieu  of  the  directions  of  Hilary  Vaca- 
tion, 4  Will.  4,  1834,  so  far  as  relate  to 
the  scale  or  costs  in  cases  where  the  sum 
recovered,  &c.  does  not  exceed  20^. 
T.  T.  1844.  177—192. 

II.  Satisfaction  of  Judgment. 
It  is  ordered,  that,  for  the  future, 
it  shall  not  be  necessary  to  have  a  war- 
rant of  attorney  to  acknowledge  satis- 
faction of  a  judgment,  or  a  Judge's 
fiat  thereon,  but  that  it  shall  be  re« 
quisite  only  to  produce  a  satisfaction- 
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piece  simikr  to  that  in  use  in  the  Coaii 
of  Qneen's  Bench ;  except  that,  in  all 
eases,  such  aatisfaction-jHece  shall  he 
signed  by  the  plaintiff  or  plaintiffs  or 
their  personal  lepresentatiTes,  and  such 
signatare  or  signstores  shall  be  witness- 
ed bj  a  practisii^  attorney  of  one  of  the 
Coorts  at  Westminster,  expressly  named 
by  him  or  them,  and  attending  at  his 
or  their  request,  to  inform  him  or  them 
of  the  nature  and  effiect  of  such  satisfac- 
tion-piece before  the  same  is  signed,  and 
which  attorney  shall  declare  himself  in 
the  attestation  thereto  to  be  the  at- 
torney for  the  person  or  persons  so 
Bgning  the  same,  and  state  he  is  wit- 
ness as  such  attorney ;  but  any  Judge 
at  Chambers  shall  have  power  to  make 
an  order  diBpenang  with  such  signature 
of  the  plaintiff  or  plaintiffs  or  their  per- 
sonal representatives,  under  q>ecial  cir- 
cumstances, as  he  may  think  right ;  and 
that,  in  cases  where  the  satisfaction- 
piece  is  signed  by  the  personal  repre- 
sentativeofa  deceased  plaintiff,  he  shall 
prove  his  representative  character  in 
such  way  as  the  Master  may  direct. 
lUg,  Gm.  £.  T.  1844,  1. 

RESTRAINT  OF  TRADE. 
See  CoyrRACT,  II. 

SALE. 
I.  Vendor's  Title. 
"By  particulars  of  sale  the  property  to 
be  sold  was  described  as  comprising  '*  a 
long-established  fcirrier's  shop  and  a 
dwelling-house  with  various  rooms  and 
offices  over,  for  mauy  years  occupied 
by  the  present  respectable  tenant  under 
a  twenty- one  years*  lease,  nine  of  which 
will  be  unexpired  at  Lady-day,  1843,  at 
a  rent  per  annum  of  48/.,  the  tenant 
paying  the  sewer  and  all  other  rates, 
and  held  by  lease  for  a  term  of  sixty- 
four  years,  at  a  ground-rent  per  annum 
of8/.  8f.*'    By  the  abstract  delivered 


to  the  purchaser  it  appeared  that 
Burton,  by  indenture  of  the  90ih  of 
September,  1817,  demised  the  premises 
in  question  to  the  defendant  for  eighty- 
nine  yean  less  twenty-one  days  frua 
Michaelmas,  1817,  with  various  coTe^ 
nantsto  be  peribrmcd  by  the  defendant* 
hb  heirs  and  assigns;  that  the  defend- 
ant, on  the  25th  of  March,  I8S0,  moct- 
gaged  the  premisssfbr  the  residue  of  the 
term,  to  secure  487/.  and  interest,  to 
Scott  and  George  Austin ;  and  that,  by 
indenture  of  the  Snd  of  April,  1831, 
the  defendant  demised  the  {oemiMs  to 
one  Gosden  for  twenty-one  years  less 
eight  da\'s,  at  the  yeariy  rent  of  481^ 
with  covenants  on  the  part  of  Gosden 
similar  to  those  entered  into  by  the  de- 
fendant  in  the  indenture  of  the  dOth 
of  September,  1817. 

Upon  a  special  case  statii^  the  htte 
for  the  opinion  of  the  Court,  it  ^>peared 
that  the  mortgagees  were  willing  to  exe- 
cute any  conveyance  that  might  be  re>- 
quiate  for  the  purpose  of  making  a  good 
title  to  the  purchaser : — 

Held,  that,under  these  circamstanccs, 
the  vendor  was  in  a  situation  to  make  a 
good  title  to  the  premises  sold — the  lease 
to  Gosden,  though  originally  a  lease  by 
estoppel  only,  being  by  the  ooncurrenee 
of  the  mortgagees  turned  into  a  lease  in 
interest     Webb  v.  Austin,  419. 

II.  Stcppa^^in  TVansiim, 
1 .  The  declaration  stated  that  the  de- 
fendants sold  to  the  plaintiffs  a  certain 
quantity  of  wheat  at  a  certain  price ; 
that  the  defendants,  by  order  of  the 
plaintiffs,  shipped  the  same  on  board  a 
certain  vessel,  to  be  carried  to  Maidstone 
for  the  acccmU  and  at  tke  ri^  of  tie 
plaintiffs^  there  to  be  delivered  to  the 
plaintiffs ;  thr.t  the  defendants  parted 
with  the  possession  of  the  wheat,  and 
delivered  the  same  out  of  their  posses- 
sion to  the  master  of  the  vesBel,  who  re- 
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ceived  the  same  and  had  the  possesion 
thereof  for  the  purposes  last  aforesaid ; 
that  the  master  signed  a  hill  of  lading 
to  deliver  the  said  wheat  to  the  order  of 
the  defendants  ;  and  that  the  defendants 
indorsed  such  bill  of  lading  to  the  plain- 
tiffsy  and  signed  an  invoice  of  the  wheat, 
and  sent  the  invoice  and  bill  of  lading 
so  indorsed  to  the  plaintifiis  in  a  letter 
requiring  them  to  remit  the  amount  of 
the  invoice  and  the  charges  of  insurance 
in  course,  which  letter,  with  the  invoice 
and  bill  of  lading  so  indorsed,  were  re- 
ceived by  the  plaintiffis:  and  the  declar- 
ation then  assigned  as  a  breach  of  the 
contract,  that,  the  plaintiffs  being  the 
holders  of  the  bill  of  lading,  and  not  be- 
ing bankrupts  or  insolvents,  but  being 
lawfully  entitled  to  have  the  wheat  de- 
livered to  them,  the  defendants,  without 
the  license  and  against  the  will  of  the 
plaintifis,  revoked  and  rescinded  the 
sale,  and  caused  the  wheat  to  be  stopped 
in  its  passage  to  the  plaintiffs^  and  forth- 
with, upon  such  stoppage,  and  without 
giving  notice  of  their  intention,  hin- 
dered the  wheat  from  being  delivered  to 
them,    &c.      The    defendants   pleaded 
(amongst  other  pleas)  that  the  plaintiffs 
bought  and  the   defendants  sold  the 
wheat  upon  the  terms  and  conditions 
for  the  payment  thereof  as  follows, 
namely,  "  that   the  payment  thereof 
should  be  made  by  banker^s  draft  on 
London  at  two  months*  date,  to  be  re- 
mitted by  the  plaintiffs  to  the  defend- 
ants upon  receipt  by  the  plaintiffs  of 
the  invoice  and  bill  of  lading ;"  that  the 
plaintiffs  received  the  invoice  and  bill 
of  lading,  but  did  not  on  such  receipt 
thereof  remit  or  offer  to  remit  to  the  de- 
fendants any  banker's  draft  on  London 
for  the  payment  of  the  price,  but  failed 
and  neglected  so  to  do,  contrary  to  their 
said  agreement ;  whereupon  the  defend- 
ants caused  the  wheat  to  be  stopped,  and 
prevented  the  same  from  being  delivered 


to  the  plaintiffs,  as  they  lawfully  might: 
— Held — reversing  the  judgment  of  the 
Court  of  Common  Pleas — that,  by  the 
delivery  of  the  wheat  by  the  master  of 
the  vessel  for  the  account  and  at  the 
risk  of  the  plaintiffs,  and  the  transmis- 
sion of  the  bill  of  lading  indorsed  to 
them,  the  defendants  had  so  parted  with 
the  property  and  right  of  possession  of 
the  wheat  as  to  disentitle  them  to  in- 
tercept the  delivery  for  default  of  the 
plaintiffs  in  the  performance  of  their  part 
of  the  contract  by  remitting  the  banker's 
draft.     Wilmshurst  v.  Bowker,  671 . 

2.  The  delivery  of  a  bill  of  lading  in- 
dorsed, puts  it  in  the  power  of  the  in- 
dorsee to  transfer  the  property  to  a  honk 
fide  purchaser  for  a  valuable  considera- 
tion, and  deprives  the  original  owner  of 
any  right  of  stoppage  in  transitu :  but, 
as  between  the  original  parties,  the  con- 
signor and  consignee,  the  question  whe- 
ther the  property  passed  will  depend 
upon  what  the  real  contract  was. 

J.  &  T.  Lloyd,  of  Leghorn,  shipped, 
pursuant  to  an  order  from  Hunter  & 
Co.,  merchants  in  London,  a  cargo  of 
beans  in  sacks,  per  the  ship  Agnes. 
Advice  of  the  shipment  was  sent  by 
J.  &  T.  Lloyd  to  Hunter  &  Co,  through 
the  plaintiff  (through  whom  the  order 
for  the  beans  had  been  given),  together 
with  an  invoice,  and  a  bill  of  lading  for 
3d32  sacks  of  beans,  making  the  same 
deliverable  to  the  order  of  the  shippers, 
and  by  them  indorsed  in  blank,  and  also 
two  bills  of  exchange  drawn  by  them 
upon  Hunter  &  Co.,  the  one  for  539/. 
9*.  Irf.,  the  other  for  317/.  14#.  Qd.  The 
shipment  exceeded  the  order  given  by 
Hunter  &  Co.  by  the  amount  of  the 
lesser  bill.  The  plaintiff,  who  was  the 
London  agent  of  J.  &  T.  Lloyd,  called 
upon  Hunter  &  Co.  to  accept  the  bills, 
but  they  accepted  only  the  larger  bill, 
giving  the  plaintiff  a  letter  acknowledg- 
ing a  proportion  of  the  cargo  equal  in 
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value  to  the  lesser  bill  (which  the  plain- 
tiff had  acceptedj  and  paid  at  maturity^) 
to  be  his,  and  at  the  same  time  a  deli- 
very order  addressed  to  the  captain  of 
the  Agnes  requesting  him  to  deliver  to 
the  bearer  1442J  sacks  of  beans  ex 
Agnes.  The  plaintiff  thereupon  handed 
the  bill  of  lading  of  the  whole  cai^  to 
Hunter  &  Co.  Before  the  arrival  of  the 
beans  the  plaintiff  sold  the  1442|  sacks 
to  one  Thomas,  to  whom  he  gave  Hun- 
ter &  Co.'s  letter  and  delivery  order. 

Thomas  afterwards  obtained  from  the 
defendant  an  advance  of  1000/.  upon  the 
security  of  two  bills  of  lading  of  two 
cargoes  of  oats,  and  the  letter  and  deli- 
very order  for  the  beans  signed  by 
Hunter  &  Co.,  at  the  same  time  ex- 
plaining to  the  defendant  that  Hunter 
&  Co.  held  the  bill  of  lading  for  the  en- 
tire cargo  of  the  beans. 

Before  the  arrival  of  the  Agnes,  and 
before  Thomas's  acceptance  became  due, 
he  stopped  payment,  and  a  fiat  in  bank- 
ruptcy afterwards  issued  against  him. 
On  the  arrival  of  the  Agnes,  viz.  on  the 
2nd  of  July,  1841,  the  plaintiff  gave 
notice  to  the  captain  not  to  deliver  the 
beans  to  the  order  of  Hunter  &  Co. 
That  portion  of  the  cai^o  which  be- 
longed to  Hunter  &  Co.  was  delivered 
to  them  :  the  remainder  was  delivered 
to  the  defendant  under  an  indemnity. 
Hunter  &  Co.  having,  after  the  receipt 
of  their  own  portion  of  the  beans,  in- 
dorsed on  the  bill  of  lading  the  follow- 
ing memorandum — **  the  remainder  are 
to  be  delivered  to  the  holder  of  an  order 
for  1442J  sacks  of  beans,  signed  by  us, 
and  dated  London,  1841.*'     After  the 
delivery  to  Hunter  &  Co.  of  their  por- 
tion of  the  cargo,  and  before  the  delivery 
of  the  residue  to  the  defendant,  the 
plaintiff  again  demanded  such  residue 
of  the  captain,  tendering  him  the  freight 
and  charges  due  in  respect  thereof: — 
Held,  that,  on  the  delivery  to  Hunter 


&  Co.  of  their  share  of  the  benns,  the 
property  in  the  residue  of  the  caigo 
vested  in  the  plaintiff,  who  was  entitled 
to  maintain  trover  for  its  subsequent 
conversion,  provided  he  had  the  right 
to  stop  the  beans  in  transitu,  and  had 
duly  exercised  that  right ;  and  that, 
under  the  circumstances  above  disclos- 
ed, he  had  such  right,  and  had  duly  ex- 
ercised it — though  at  the  time  of  the 
stoppage  the  property  in  the  beans  had 
not  vested  in  him,  but  only  an  interest 
in  and  right  to  receive  a  certain  portion 
of  the  caTgo  to  be  afterwards  ascert^- 
ed.    Jenkyns  v.  Usbomc^  605. 

3.  And  held,  that  the  agreement  be- 
tween the  plaintiff  and  Thomas^  coupled 
with  the  delivery  order  signed  by  the 
indorsers  of  the  bill  of  lading,  and  the 
subsequent  transfer  of  the  rights  of 
Thomas  to  the  defendant  for  a  valuable 
consideration,  did  not  put  an  end  to  the 
right  of  stoppage  in  transitu.     Ih, 

4.  Held  also,  that  Thomas  was  not  a 
person  intrusted  with  a  delivexy  order 
within  the  meaning  of  the  6  Geo.  4, 
c.  94,  s.  2.    lb. 

SALE  OR  RETURN. 
See  GrooDs  sold  and  delivered. 

SATISFACTION. 
Of   Judgment — See    Rbgul^    Gbite- 

RIXES,  II. 

SEDUCTION. 
Case  for,  where  mtnniainable. 
An  action  upon  the  case  for  the  se- 
duction of  the  plaintifi^s  daughter  can 
only  be  maintained  in  respect  of  the 
damage  resulting  to  the  father  from  the 
loss  of  his  daughter's  services,  and  not 
in  respect  of  expenses  incurred  by  him 
in  her  maintenance.  Chinnell  v.  fFells 
741. 
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SET-OFF. 
0/  conflicting  Judgments. 
It  is  no  objection  to  an  application 
to  set  off  two  judgments  against  each 
other  that  they  are  in  different  Courts, 
provided  the  parties  are  respectively 
beneficially  as  well  as  legally  interested 
in  such  judgments.  Bristowe  v.  Need* 
hamy  366. 

SHERIFF. 

I.  Liability  for  Acts  of  the  Bailiff. 

The  sheriff  is  not  liable  in  trover  for 
a  conversion  by  his  bailiff  of  goods 
seized  under  process  of  attachment  is- 
suing out  of  the  county  court,  after  the 
bailiff  has  had  notice  of  a  supersedeas. 
Brown  v.  Copley y  350. 

II.  Satisfaction  of  Rent. 
Where  the  sheriff  in  his  return  to  a 
fi.  fa.  states  that  he  has  paid  rent  due  to 
the  landlord  in  respect  of  the  premises 
on  which  the  seizure  took  place,  the 
return  ought  to  shew  at  least  with 
reasonable  certainty  that  the  rent  was 
due  at  the  time  of  the  seizure.  R^^ 
nolds  V.  Barfordy  233. 

III.  Extortion. 
It  is  no  ground  for  quashing  a  return 
to  a  fi.  fa.,  that  the  sheriff  therein 
claims  to  retain  for  possession  money 
more  than  he  is  entitled  to  charge  to 
the  execution-creditor  under  the  terms 
of  an  interpleader  rule.  Reynolds  v. 
Barfordy  233. 

SHIP  AND  SHIPPING. 
I.  Liability  of  Pari  Owner  for  Repairs. 

1.  In  order  to  chaise  a  party  by 
reason  of  his  name  appearing  on  a  ship's 
register  as  a  part-owner,  for  repairs 
done  to  the  ship,  it  must  distinctly  ap- 
pear that  they  were  done  upon  his  cre- 
dit, and  that  the  order  for  them  was 
given  with  his  authority  express  or 
implied.     Curling  v.  Robertsofiy  12. 

2.  The  defendant,  part-owner  of  a 


ship,  by  an  agreement  made  in  Juncy 
1840,  contracted  for  the  sale  of  her  in- 
terest therein  to  one  Virtue,  and  re- 
ceived the  price  by  bill  at  six  months, 
dated  the  13th  of  July,  drawn  by  Vir- 
tue on  one  Bishop,  who  was  also  a 
part-owner,  and  who  acted  as  ship's 
husband.  By  arrangement  bet  ween  Vir- 
tue and  Bishop,  the  bill  of  sale,  which 
was  dated  the  18^A  of  Augusty  was  made 
to  Bishop,  by  whom  the  acceptance  was 
afterwards  paid.  The  jury  having  found 
that  the  bill  of  sale  was  bon4  fide  exe- 
cuted in  pursuance  of -the  prior  con- 
tract:— Held,  that  the  defendant  was 
not  responsible  for  repairs  done  to  the 
ship  upon  the  order  of  Bishop  between 
the  llth  of  June  and  the  6th  of  August, 
lb. 

II.  Construction  of  Ouarantie. 
The  defendants,  ship-brokers,  en- 
gaged for  a  certain  commission  to  pro- 
cure for  the  plaintiffs'  ship  a  full  cargo 
for  Sydney,  "  the  rates  of  freight  for 
which  would  average  40*.  per  ton,  and 
at  least  nine  cabin  passengers,  passage- 
money  average  75/."  In  an  action  for 
a  breach  of  this  agreement : — Held, 
that  the  words  "  cargo  "  and  "  freight'* 
in  their  natural  and  ordinary  meaning 
referred  to  goods  only ;  and  consequently 
that  the  defendants  were  not  at  liberty 
to  add  to  the  freight  the  passage-money 
received  from  steerage  passengers  (de- 
ducting for  their  diet  and  the  space 
occupied  by  them),  in  order  to  make 
up  the  stipulated  average  of  40*.  per 
ton.    Leujis  v.  MarshaU,  477. 

III.  Ship^s  Articles— See  Insurance,  II. 

SLANDER. 
See  Defamation. 

SOUTHAMPTON  OLD  PIER 

BONDS. 

See  Contract,  I, 
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STATUTE  OF  LIMITATIONS. 
Aeknowledgmmt  to  take  a  due  out  of. 

1.  In  order  to  take  the  case  oat  of  the 
statute  of  limitations,  the  plaintiff  pro- 
duced in  evidence  annual  statements  of 
account  which  had  heen  transmitted  to 
him  from  the  defendant's  house  at  Cal- 
cutta, from  the  year  1816  to  the  year 
18S2,  hoth  inclusive.  These  accounts 
were  made  up  to  the  dOth  of  April  in 
each  year,  and  hore  the  signature  of  the 
firm,  ''A.  &  Co.,'*  at  the  foot  thereol 
The  credit  side  of  the  last  account, 
which  was  dated  the  dOth  April,  1832 
(within  aix  years  of  the  commencement 
of  the  action — the  writ  having  been 
sued  out  on  the  26th  of  April,  1838), 
contained  three  items — the  first,  dated 
May  1, 1831,  **  By  balance  of  last  ac- 
count, 83,246  sicca  rupees" — ^the  se- 
cond, of  the  same  date,  gave  credit  for 
the  omission  of  a  sum  in  the  account  of 
a  former  year — the  third,  dated  April 
30, 1832,  was  **  Balance  of  interest  ac- 
count." The  debit  side  consisted  of 
various  items  of  payments  made  by  A. 
&  Co.  between  the  2nd  of  May,  1831, 
and  the  2nd  of  April,  1832 ;  after  which 
followed  two  items  dated  April  30, 1832, 
viz.  **  Postage  and  petty  charges,  2  sicca 
rupees,"  and  *^  Commission  on  the  dis- 
bursement of  a  certain  sum,  60  sicca 
rupees:"  and  the  balance  was  then 
brought  down,  viz.  83,547  sicca  rupees, 
14  annas,  for  which  the  action  was 
brought. 

The  signature  of ''A.  &  Co."  at  the 
foot  of  the  account  of  April  30,  1832, 
was  not  proved  to  be  the  handwriting 
of  the  defendant,  nor  that  of  any  mem- 
ber of  the  firm : — Held,  that  this  was 
not  a  sufficient  signature  by  the  party 
chargeable  to  bring  the  case  within  the 
exception  of  the  9  Geo.  4,  c.  14,  s.  1. 
Clark  v.  Alexander,  147. 

QuaBre,  whether  it  would  have  suf- 
ficed to  charge  tlie  defendant,  if  it  had 


been  proved  to  have  been  the  signature 
of  a  partner,    lb. 

Held  abo,  that  the  account  did  not 
disclose  any  payment  within  the  mean- 
ing of  the  act,    Ih. 

Held  also,  that  the  account,  being 
insufficient  to  form  a  ground  of  ac- 
tion as  an  acknowledgment  in  writing 
signed  by  the  party  chargeable,  was 
equaUy  insufficient  as  an  account  slated 
between  the  parties.    lb. 

STATUTES. 
Table  of— See  poM^  p.  1076. 

STOPPAGE  IN  TRANSITU. 
SeeSki^ll. 

SUBPCENA. 
A  writ  of  subpcena  tested  in  vacation 
is  void.    EdgdlY.CurlimgyQi&^. 

TRADE. 
Bettramt  of— See  Coittract. 

TRESPASS. 
Justifieatum  of  Matter  of  AggratatuM. 
To  a  count  in  trespass  charging  the 
defendant  with  having  assaulted  the 
plaintiff  on  board  a  ship  on  the  high 
seas,  and  forcing  and  compelling  him, 
he  then  being  sick,  to  stand  and  remain 
standing  on  the  deck  for  the  space  of 
one  hour,  the  defendant  pleaded  a  jus- 
tification as  to  the  forcing  and  compel- 
ling the  plaintiff  to  stand  and  remain 
standing  upon  the  deck : — Held,  bad,  as 
attempting  to  justify  that  which  was 
mere  matter  of  aggravation.  GriJUJks 
V.  Dutmettf  836. 

TROVER. 

I.   Where  maintainable. 

The  defendant  having  purchased  of 

one  T.  timber  which  was  warehoused 

in  T.'s  name  in  the  West  India  Docks, 

contracted  to  sell  it  to  P.  &  Son,  re- 


WarroiU  of  Attorney, 
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ceived  fom  them  a  bill  at  seven  months' 
date  for  the  price,  and  gave  them  a 
delivery  order.  The  dock  company  de- 
clined to  act  upon  this  order,  bat  re- 
quired the  order  of  T.  P.  &  Son  after- 
wards, and  before  T.'s  order  was  ob- 
tained, became  bankrupt,  the  bill  re- 
maining unpaid.  The  defendant  after- 
wards obtained  the  timber  from  the 
docks : — Held,  that  the  assignees  of  P. 
&  Son  were  not  entitled  to  maintain 
trover  for  the  timber,  and  that  the  de- 
fendant was  not  estopped  by  the  order 
given  by  him  from  intercepting  the  de- 
livery.   Lackington  v.  AthertoUy  38. 

II.  Evidence  of  Convereicn, 
A  refusal,  grounded  on  a  claim  of 
right  to  deliver  up  goods  on  demand,  is 
evidence  of  a  conversion,  though  the 
defendant  may  have  a  lien  on  them. 
Cannee  v.  SpanUmy  714. 

VARIANCE. 
See  Pleading,  IV. 

VENUE. 

Changing. 
The  venue  may  be  changed  upon  the 
usual  affidavit  in  debt  for  use  and  occu- 
pation, but  not  in  debt  for  rent.    Her^ 
ring  v.  WattSj  755. 

VOTERS. 
See  Rboistration  of  Voters. 

WARRANT  OF  ATTORNEY. 

I.  Under  IS^2  Vict.  c.  110,  s.  9. 

A  Judge's  order  for  staying  proceed- 
ings upon  payment  of  debt  and  costs  on 
a  given  a  day,  otherwise  judgment,  is 
not  within  the  statute  1  &  2  Vict.  c. 
110,  s.  9.    Brooks  v.  Hodson^  223. 

II.  Entering  up  Judgment. 
1.  A  warrant  of  attorney  dated  in 
Trinity  Vacation,  1838,  authorizing  cer- 
VOL.  vin. 


tain  attomies  to  appear  for  the  defend- 
ant "  as  ^Trinity  Term  last,  Michael- 
mas Term  next,  or  any  other  subsequent 
term,  and  then  and  there  to  receive  a 
decoration  for  him,  &c.,  and  thereupon 
to  confess  the  same  action,  or  else  to 
suffer  a  judgment  by  nil  dicit  or  other- 
wise to  pass  against  him  in  the  same 
action,  and  to  be  thereupon  forthwith 
entered  up  against  him,"  &c,: — Held, 
no  authority  for  entering  up  judgment 
in  Michaelmas  Facaiiony  18i3.  Bate  t. 
LawrencCy  122. 

2.  Judgment  was  entered  up  against 
the  defendant  on  the  30th  of  November, 
1843,  upon  a  warrant  of  attorney:  on 
the  4th  of  December,  a  writ  of  fi.  fa. 
issued,  under  which  his  goods  were 
seized  and  sold  on  the  6th.  On  the 
16th  of  December  a  fiat  issued  against 
the  defendant,  upon  an  act  of  bank- 
ruptcy (of  which  the  pUintiff  had  no 
notice)  committed  on  the  28th  of  No- 
vember: the  adjudication  took  place  on 
the  2l8t  of  December ;  and  on  the  3rd 
of  January,  1844,  a  creditors'  assignee 
was  chosen.  On  the  16th  of  January 
the  solicitors  to  the  assignees  wrote  a 
letter  to  the  under-sheriff,  which  shewed 
that  they  were  then  aware  that  the 
plaintiff's  judgment  was  founded  on  a 
warrant  of  attorney : — Held,  that  a  mo- 
tion on  the  1st  dap  of  Easter  Term,  1844^ 
to  set  aside  the  judgment  and  execu- 
tion, on  the  ground  that  the  judgment 
was  not  signed  in  strict  pursuance  of 
the  authority  given  by  the  wairant  of 
attorney,  was  too  late.    lb. 

WATERCOURSK 

See  Inclosure  Act. 

WINCHESTER  PAVING  ACT. 

Exemption  from  Bateability  under. 
By  an  act  for  paving  &c.  the  streets 
&c.  of  Wincehster,  the  commissioners 
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were  authorised  to  impose  rates  upon 
the  occupiers  of  all  and  every  the  houses, 
lands,  tenements,  and  hereditaments 
within  the  city,  &c.,  *'  except  a  certain 
messuage  or  dwelling-house,  together 
with  the  bams,  stables,  buildings,  out- 
houses, and  grounds  thereunto  belong- 
ing, situate  and  being,  &c.,  now  in  the 
tenure  or  possession  of  S.  T.,  called  or 
known  by  the  name  of  Barton  Farm  :** 
— Held,  that  the  exemption  from  rate- 
ability  did  not  cease  on  any  part  of  the 
land  or  ground  called  Barton  Farm 
ceasing  to  be  occupied  for  fiuining  pur- 
poses. Todd  y.  The  London  and  SoiUh 
fVegtem  Railway  Company ^  66. 

WRIT  OF  RIGHT. 

I.  Joum^s  Accounts, 
SemhlCf  that  it  is  not  competent  to  the 


demandant  in  a  writ  of  right  to  me  ool 
a  new  writ  by  journeys  accounts  after 
the  abatement  of  the  original  suit  by 
the  death  of  a  sole  tenant.  DaaeSy 
Dem.,  Lowndes,  Ten.  539. 

2.  The  Court  refused  in  such  a  case  to 
set  aside  the  writ  of  grand  cape,  the  re- 
turn thereto,  the  count,  and  subsequent 
proceedings,  though  they  expressed  a 
strong  opinion  as  to  the  informality 
thereof,  seeing  that  their  decision  against 
the  demandant  would  finally  detennine 
her  right,  without  any  power  of  appeaL 
Ih. 

II.  Pleading  several  Matters, 
1 .  In  a  writ  of  right,  the  Court  refused 
to  allow  the  tenant  to  plead,  together 
with  the  general  mise,  pleas  requiring 
a  different  mode  of  trial.    lb. 
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Prosecution  of  keepers  of  disorderly  house, 

194. 
Stockton  and  Darlington  Railway  act,  641. 
Bill  of  exchange  :  general  acceptance,  713. 
Bankrupt :  appointment  of  messenger,  36. 
— ^—  election  to  prove,  725. 
Writ  of  attaint,  686. 
Factors'  act,  606,  626. 
Clarence  Railway  act,  641. 
Greenwich  Hospital  act,  80. 
Speedy  execution,  273. 
London  coal  act,  136. 
Teste  of  writs,  663. 
Occupation  for  county  vote,  799,  807,  816. 

borough  vote,  80,  794^  919. 

Residence,  what  sufficient,  783r 

Rating,  832. 

Lodgers,  907,  970,  983,  986. 

Description  of  premises,  849, 1013. 

Claim  to  be  rated,  970. 

Inhabitant  householders,  923,  933. 

Abolition  of  writs  of  rights,  639. 

Teste  of  writs,  663. 

Ship's  articles,  260. 

General  highway  act,  384. 

Patent :  particulars  of  objections^  372. 

Aylesbury  Railway  act,  686. 

Arrest  under  Judge's  order,  172. 

Judgment  debt,  223. 

Order  for  payment  of  money,  473. 

Bankrupt :  protected  transactions,  276. 

Costs  whero  verdict  less  than  40«.,  722. 

Insolvent  debtors  act,  732. 

Bankrupt  act,  726. 

Form  of  notice  of  claim,  899. 

Notice  of  objection,  776,  964,  987,  996. 

Description  of  occupation  on  overseer's  list, 

999. 
Appeal  must  be  signed  by  the  barrister,  738. 
Remitting  case  to  barrister  for  correction,  666. 
Transmission  of  notice  of  objection  by  post,  68, 

827,  910. 
Attorney  :  bill  of  costs,  231,  232,  766. 
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